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IIL 

IN  MEMORIAM 

The  Late  Honorable  Park  Trammell,  United  States  Sena- 
tor, and  Former  Attorney  General  of  Florida. 

Park  Trammell,  of  Lakeland,  Florida,  was  born  in  Macon  County,  Ala- 
bama. April  9,  1876,  and  in  his  early  Infancy  wUh  his  father.  John  Tram- 
mell, and  family,  moved  to  Polk  County,  Florida.  He  departed  this  life 
In  the  City  of  Washington.  D.  C.  on  Friday,  the  8th  day  of  May.  1938. 
while  serving  his  fourth  term  as  United  Stales  Senator  from  Florida. 
From  Washington  his  body  was  escorted  by  fellow  United  States  Senators 
and  Representatives  of  Congress  to  his  home  City  of  Lakeland  where  on 
Monday  afternoon.  May  11.  1936,  interment  was  made  in  Rosetawn  Ceme- 
tery in  the  presence  of  a  vast  company  of  friends  and  relatives,  and 
numerous  State  and  National  Officials. 

He  was  first  married  to  Miss  Virginia  Darby,  who  died  In  1922;  some 
two  years  ago  he  was  again  married  to  Mrs.  Beatrice  Mesmer;  there  are 
no  children.  Besides  his  widow  he  leaves  to  mourn  his  loss  numerous 
relatives,  among  whom  are  three  brothers  and  four  sisters,  as  follows: 
Worth  W.  Trammell,  Circuit  Judge,  Miami,  Florida;  John  D.  Trammell. 
Attorney,  Blountstown,  Florida;  Wilson  Trammell.  half  brother.  Attorney, 
Miami,  Florida;  Mrs.  Walter  Jenkins,  Marion.  South  Carolina;  Miss  Pearl 
Trammel!,  Chattahoochee.  Florida;  Mrs.  Peres  McDougal,  Tallahassee, 
Florida,  and  Mrs,  Graham  Harrison.  Quincy.  Florida. 

His  elementary  education  was  obtained  In  the  public  schools  of  Polk 
County  and  he  later  worked  his  way  through  college  at  Cumberland  Uni- 
versity, Lebanon.  Tennessee,  from  which  he  returned  to  Lakeland  in  1898 
to  practice  Jaw.  He  was  made  City  Clerk  of  Lakeland  £ind  was  elected 
Mayor  in  1899  and  1901,  He  was  then  elected  to  the  House  of  Repre- 
sentatives of  Florida  from  Polk  County  for  the  session  of  1903.  Next  he 
was  elected  State  Senator  from  Polk  County  for  the  sessions  of  1905  and 
1907,  serving  as  President  of  the  State  Senate  in  1905.  He  was  elected 
Attorney  General  of  Florida  for  the  fom-  year  term,  beginnine  in  January. 
1909,  at  the  end  of  which  term  he  was  elected  Governor  of  Florida  for  the 
term  beginning  in  January,  1913.  and  ending  January,  1917.  During  No- 
vember of  the  last  year  of  his  term  as  Governor  he  was  elected  United 
States  Senator  from  Florida,  which  position  he  held  continuously  from 
1917  to  date  of  his  death. 

While  serving  Florida  as  Attorney  General  he  represented  the  State  In 
much  important  litigation.  Throughout  his  political  career  he  was  never 
defeated  for  public  office.  Park  Trammell  was  distinguished  for  his  wide 
acquaintance  throughout  the  State  and  his  ability  to  remember  the  names 
of  numerous  friends  and  political  supporters.  He  was  a  man  ofjifany  fine 
personal  qualities,  among  which  was  his  sincere  friendliness  on  all  oc- 
casions. In  all  positions  he  was  loyal  to  his  friends  and  t*  the  State  and 
Nation  which  he  served,  and  he  leaves  an  enviable  record  of  public  service 
well  performed. 
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IV. 

JUDICIAL  DEPARTMENT  OF  FLORIDA 

SUPREME  COURT  JUSTICES 

TALLAHASSEE 

DIVISION  A 

Hon.  WILLIAM  H.  ELLIS,  Chief  Justice, 

Hon.  GLENN  TERRELL, 
Hon.  RIVERS  BUFORD. 

DIVISION    B 

Hon.  JAMES  B.  WHITFIELD,  Presiding  Justice, 
Hon.  ARMSTEAD  BROWN. 
Hon.  FRED  H.  DAVIS, 

Hon.  G.  T.  WHITFIELD,  Clerk  Supreme  Court. 

Hon.  GARY  D,  LANtttS,  Attorney  General, 

Hon.  T.  T.  TURNBULL,  Attorney  for  State  Railroad  Commission- 

Hon.  FRED  H.  KENT,  Attorney  for  State  Road  Department. 

JXrOGES  OP  THE  CIRCUIT  COURT 

PinsT  CiHCwiT — Hon.  A.  G.  CAMPBELL,  Hon.  L.  L.  FABISINSKt. 
Second  Circtot— Hon.  EDWARD  C.  LOVE,  Hon.  J.  B,  JOHNSON. 
Third  Circdit— Hon.  HAL  W.  ADAMS,  Hon.  R,  H.  ROWE. 
FouKTH  Circuit — Hon.  DEWITT  T.  GRAY,  Hon.  BAYARD  B,  SHIELDS, 

Hon.   A.  D.  MCNEILL. 
Duval  Circuit — Hon.  MILES  W.  LEWIS. 

Fifth  Circuit — Hon.  J.  C.  B.  KOONCE,  Hon.  FRED  L.  STRINGER. 
Sixth  Circuit— Hon.  JOHN  U.  BIRD,  Hon.  T.  PRANK  HOBSON,  Hon. 

JOHN  I.  VTNEY, 
SEvruTH  Circuit — Hon.  HERBERT  B.  FREDERICK,  Hon.  GEOROE.M. 

JACKSON. 
Eighth  Circuit— Hon.  A.  Z.  ADKTNS,  Hon.  H.  L.  SEBRING, 
Ninth  CiRcmT— Hon.  ELWYN  THOMAS,  Hon.  M.  B.  SMITH  Hon.  FRANK 

A.  SMITH. 
Tenth  Circuit— Hon.  H.  C.  PETTEWAY,  Hon,  W.  J.  BARKER. 
Eleventh  Circuit— Hon.  H.  P.  ATKINSON,  Hon.  PAUL  D.  BARNES,  Hon. 

W.  W.  TRAMMELL,  Hon.  JEFFERSON  B.  BROWNE. 
Tw/ELrTH  Circuit — Hon,  GEO.  W.  WHITEHURST,  Hon.  W.  T.  HARRISON. 
Thirteenth  Circuit— Hon.  L.  L.  PARKS,  Hon.  HARRY  N.  SANDLER. 
ItoURTEENTH  CIRCUIT — Hon.  IRA  A.  HUTCHISON,  Hon.  E.  C,  WELCH. 
Fifteenth  Circuit- Hon.  C.  E.  CHILLING  WORTH,  Hon. 

GEO.  W.  TEDDER. 

JUDGE  OF  THE  COURT  OF  RECORD 
EscAUBiA  CotJHTT — Hon,  C.  MORENO  JONES. 
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JUEK3ES  OP  THE  CRIMINAL  COURT  OF  RECOHD 

Dade  County — Hon,  BEN  C.  WILLARD. 
Duval  County — Hon.  WM.  J.  PORTER. 
Hillsborough  County — Hon.  W,  H.  PETTEWAY. 
Mor^ROE  CouHTY — Hon.  J.  VINING  HARRIS. 
Chance  County— Hon.  W.  M,  MURPHY. 
Palm  Beach  County — Hon.  JOHN  L.  MOORE. 
Polk  County — Hon.  ROBERT  T.  DEWELL. 

JUIX5E  OF  THE  COURT  OF  CRIMES 
Dade  County — Hon.  W.  P.  BROWN. 

JUDGES  OP  THE  CIVIL  COURT  OF  RECORD 
,-* 
Dade  County— Hon.  D.  J.  HEFPERMAN,  Hon.  A.  B.  SMALL. 
Duval  County — Hon.  BURTON  BARRS. 

STATE  ATTORNEYS 

First  Circuit — Hon.  E,  DIXIE  BEGGS,  Jr..  Pensacola. 

Second  Circuit — Hon.  ORION  C.  PARKER.  Jr..  Tallahassee. 

Third  Circuit — Hon.  A.  K.  BLACK,  Lake  City. 

Fourth  Circuit — Hon.  WILUAM  A.  HALLOWES.  Jacksonville. 

Fifth  Circuit— Hon.  J.  W.  HUNTER,  Tavares. 

Sixth  CiRcmT— Hon.  CHESTER  B.  McMULLEN,  Clearwater. 

Seventh  Circuit— Hon.  MURRAY  SAMS,  DeLand. 

Eighth  Circuit — Hon,  J,  C.  ADKINS.  Gainesville. 

Ninth  Circuit — Hon.  MURRAY  W.  OVERSTREET,  Elssimmee. 

Tenth  Circuit — Hon.  L.  GRADY  BURTON,  Wauchulft. 

Eleventh  Circuit — Hon.  G,  A.  WORLEY,  Miami. 

Twelfth  Circuit — Hon.  BOY  STUBBS,  Fort  Myers. 

Thirteenth  Circott— Hon.  J.  REX  FARRIOR,  Tampa. 

Pourteiinth  Circuit— Hon.  JOHN  H,  CARTER.  Jr..  Marianna. 

Fifteenth   Circuit— Hon.  PHIL  O'CONNELL,   West  Palm   Beach;    Hon, 

W.  J.  SALISBURY.  West  Palm  Beach. 
TwENTiKXH  CincuiT— Hon.  JOHN  G.  SAWYER,  Key  West.' 
TffiENTY-FiRST  Circuit — Hon.   ANGUS  SUMNER.  Port  Pierce." 

COUNTY  SOLICITORS 

Dade — Hon.  ROBERT  R,  TAYLOR,  Miami. 
Duval — Hon.  L.  D.  HOWELL,  Jacksonville. 
Escambia — Hon.  R.  H.  MERRITT.  Pensacola. 
Hillsborough— Hon.  LEROY  ALLEN,  Tampa, 
Monroe— Hon,  ALLEN  B.  CLEAR,  Jr„  Key  West. 
Orange — Hon.  O.  RAY  ELLARS,  Orlando. 
Palm  Beach— Hon.  W.  E.  ROEBUCK,  West  Palm  Beach. 
Polk— Hon.  MANUEL  M.  GLOVER,  Bartow. 


•Ucild  wet  until   193T. 
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VI. 
LETTER  OF  TRANSMITTAL 

STATE  OP  FLORIDA 

Attorney  Gekesal's  Office 

Tallahassee,  Florida,  Jan.  1,  1937. 

To  HU  Excellency,  Honorable  Fred  P.  Cone, 
Governor  of  Florida: 

Sa: 

As  required  by  the  constitutional  mandate,  directing  each  officer  of 
the  Executive  Department  to  make  full  report  of  his  official  acts,  of  the 
receipts  and  expenditures  of  his  office  and  of  the  requirements  of  the 
same  to  the  Governor  at  regular  periods,  or  whenever  the  Governor  shall 
require  it.  and  in  compliance  with  such  mandate,  as  well  as  in  compUance 
with  long  established  custom  in  this  State  by  which  such  reports  are  made 
to  cover  the  two  calendar  years  immediately  preceding  each  regular  ses- 
sion of  the  Legislature.  I  have  the  honor  to  submit  herewith  the  Report 
of  this  office,  covering  the  period  from  January  1.193&.  to  December  31, 
1936. 

Respectfully  submitted, 

CARY  D.  LANDIS, 

Attorney  General. 
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VII. 

GENERAL  SCOPE  OF  DUTIES 

The  Attorney  General  is  required  by  common  law  to  exercise  certain 
powers  and  perform  a  great  variety  of  duties  of  great  public  importaoce 
In  the  due  and  proper  administration  of  our  State  Government. 

The  constitutional  duties  of  the  Attorney  General  are  prescribed  by 
Section  22  of  Article  IV  of  the  Constitution  as  follows: 

"The  Attorney  General  shall  be  the  legal  adviser  of  the  Governor,  and 
shall  perform  such  other  legal  duties  as  may  be  prescribed  by  law.  He 
shall  be  Reporter  for  the  Supreme  Court." 

There  are  many  statutes  pertaining  to  the  duties  and  |?owcrs  of  the 
Attorney  General  and  relating  to  the  conduct  of  the  office  and  the  fol- 
lowing are  quoted  as  Information : 

"Hie  Attorney  General  shall  reside  at  the  seat  of  government,  and 
shall  keep  his  office  in  a  room  in  the  capltol;  he  shall  perform  the  dutl^ 
prescribed  by  the  Constitution  of  this  State,  and  also  perform  such  other 
duties  appropriate  to  his  of ficcj^^as  may  from  time  to  time  be  required  of 
him  by  law,  or  by  resolution  of  the  Legislature:  be  shall,  on  the  written 
reauisition  of  the  Governor,  Secretary  of  State,  Treasurer,  or  Comptroller, 
give  his  official  opinion  and  legal  advice  in  writing  on  any  matter  touch- 
ing their  official  duties;  he  shall  appear  in  and  attend  to  in  behalf  of  the 
State,  all  suits  or  prosecutions,  civil  or  criminal,  or  in  equity,  in  which 
the  State  may  be  a  party,  or  in  any  wise  interested,  in  the  Supreme  Court 
of  the  State:  he  shall  appear  in  and  attend  to  such  suits  or  prosecutions 
in  any  other  of  the  courts  of  the  State,  or  in  any  courts  of  any  other 
State,  or  of  the  United  States:  he  shall  have  and  perform  all  powers  and 
duties  incident  or  usual  to  such  office,  and  he  shall  make  and  keep  In  his 
office  8  record  of  all  his  official  acts  and  pfoceedings,  containing  copies 
of  all  his  official  opinions  reports  and  correspondence,  and  also  keep  and 
preserve  in  his  office  all  official  letters  smd  communications  to  him,  and 
cause  a  registry  and  index  thereof  to  t>e  made  and  kept,  all  of  which  of- 
ficial papers  and  records  shall  be  subject  to  the  Inspection  of  the  Gov- 
ernor of  the  State,  and  to  the  disposition  of  the  Legislature  by  act  or 
resolution  thereof."     (Section  125,  Comp.  Laws,  1927.* 

"In  case  of  the  disability  of  the  Attorney  General  to  perform  any 
official  duty  devolving  on  him,  by  reason  of  Interest  or  otherwise,  the 
Governor  or  Attorney  General  of  this  State  may  appoint  another  person 
to  perform  such  duty  in  his  stead."     (Section  126.  Comp.  Laws.  1927.) 

"The  Attorney  General  shall  prepare  marginal  abstracts  to  the  sev- 
eral sections  and  a  general  alphabetical  index  to  the  entire  general  acts 
and  resolutions  of  each  session  of  the  Legislature  as  soon  as  practicable 
after  the  adjournment  thereof,  also  an  index  to  the  local  acts  and  an 
index  to  each  of  the  journals  of  the  two  branches  of  the  Legislature. 
Such  acts  and  resolutions  and  forms  of  proceedings  thereunder  prepai'ed 
by  the  Attorney  General  shall  be  published  under  his  direction,"  *Sec- 
tion  127,  Comp.  Laws,  1927.) 
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"It  shall  be  the  duty  of  the  Attorney  General  at  the  convening  of 
each  session  of  the  Legislature  of  this  State,  or  as  sooq  thereafter  as 
po^ible.  to  recommend  a  person  experienced  in  indexing,  to  supervise  and 
assist  the  respective  clerks  of  each  branch  of  the  Legislature  having  such 
work  In  hand.  In  making  the  index  for  both  journals.  His  compensation 
shall  be  fixed  by  the  Legislature  as  other  attaches  and  he  shall  have  as 
many  days  as  the  Legislature  may  designate  by  resolution  after  the  close 
of  each  session  for  completing  and  presenting  his  work  for  approval  by 
the  Attorney  General,  who  is  authorized  to  approve  such  index  if  found 
correct,  before  the  payment  shall  be  made  for  the  extra  days  allowed 
after  the  close  of  the  Legislature,"    (Section  128,  Comp,  Laws,  1927.) 

"It  shall  be  the  duty  of  the  Attorney  General  to  make  a  written  report 
to  the  Governor  five  dajre  before  the  first  day  of  every  session  of  the 
Ijeglslature,  as  to  the  effect  and  operation  of  the  acts  of  the  last  previous 
session,  the  decisions  of  the  court  thereon,  and  referring  t»  the  previous 
legislation  on  the  subject,  with  such  suggestions  as  in  his  opinion  the  pub- 
lic interest  may  demand,  which  report  shall  be  laid  before  the  Legislature 
by  the  Governor  with  his  first  message."     (Section  129,  Comp.  Laws,  1927.) 

"It  shall  be  a  misdemeanor  in  office  for  the  Attorney  General  to  take 
or  receive  any  fee  for  defending  any  supposed  offender  to  any  of  the 
courts."     (Section  130,  Comp.  Laws,  1937.) 

"The  Attorney  General  shall  exercise  a  general  superintendence  and 
direction  over  the  several  State  Attorneys  of  the  several  circuits  as  to  the 
manner  of  discharging  their  respective  duties,  and  whenever  requested  by 
the  State  Attorneys,  shall  give  them  his  opinion  upon  any  question  of 
law."     (Section  131,  Comp,  Laws.  1927.) 

"The  Attorney  General  shall  prescribe  the  timej  and  manner  in  which 
regular  quarterly  reports  shall  be  made  to  him  by  State  Attorneys,  and  It 
shall  be  their  duty  to  comply  with  his  instructions  In  this  respect."  (Sec- 
tion 132,  Comp.  Laws.  1927.) 

"TiK  Clerk  of  the  Supreme  Court  is  hereby  directed  to  deliver  to  the 
Attorney  General  a  copy  of  each  volume  or  part  of  volume  of  the  decisions 
of  the  Supreme  Court  of  Florida,  which  may  be  in  the  care  or  custody  of 
said  Clerk,  and  which  the  Attorney  General's  office  may  be  without,  and 
take  the  Attorney  General's  receipt  for  the  same.  The  Attorney  General 
shall  keep  the  same  In  his  office  at  the  capltol,  and  each  retiring  Attorney 
General  shall  take  the  receipt  of  his  successor  for  the  same  and  file  such 
receipt  in  the  Treasurer's  office:  Provided,  that  this  shall  not  authorize 
the  taking  away  of  any  book  belonging  to  the  Supreme  Court  library,  kept 
for  the  use  of  said  Court."     (Section  133,  Comp.  Laws,  1927.) 

"The  Attorney  General  is  required  to  prepare  and  cause  to  be  printed 
a  sufficient  number  of  copies  of  fee  bills  of  the  various  officers  of  the 
several  counties  of  this  State,  and  send,  or  cause  to  be  sent,  copies  of  said 
fee  bills  to  all  county  officers  in  this  State.  Such  officers  shall  keep  posted 
in  a  conspicuous  place  in  their  office  such  fee  bills,  for  the  information 
of  persons  having  biaslness  with  them."  (Section  4877,  Comp.  Laws, 
1927.) 
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In  addition  to  tbe  duties  embraced  in  the  foregoing  sections  of  the 
statutes,  other  provisions  of  law  make  it  the  duty  of  the  Attorney  General 
to  approve  the  bond  of  the  Comptroller  (Sec.  140),  of  the  Shell  Pish  Com- 
missioner  (Sec.  1844),  prosecute  combinations  against  Florida  meats  <Sec. 
7076),  and  investigate  and  rectify  commercial  discriminations  <Secs.  3940- 
3B43),  enjoin  violations  of  the  laws  regulating  commercial  feeds  stuSa 
(Sec.  32&S),  conduct  condemnation  proceedings  on  behalf  of  Board  of 
Commissioners  of  State  Institutions  iSec.  5106>  and  on  behalf  of  the 
adjutant  General's  office  for  military  purposes  (Sec.  2054 1.  approve  article 
of  incorporation  for  co-operative  marketing  associations  (Sec.  64731. 
examine  and  pass  on  statements  filed  by  investment  companies  is^. 
5997),  bring  proceedings  to  forfeit  charters  of  corporations  whic^  violate 
the  laws  or  fail  to  comply  with  mandatory  requirements  of  same  <Sec. 
7946,  enforce  the  anti- trust  laws  of  the  State  (Sec.  7946) ,  pass  upon 
revocation  of  licenses  of  investment  companies  (Sec.  6001 »,  bring  pro- 
ceedings to  annul  franchise  of  corporations  not  for  profit  under  certain 
conditions  <Sec.  6505),  approve  title  to  real  estate  In  which  the  State  Is 
interested  «Sec.  2399),  pass  upon  permits  of  associations  doing  business 
under  a  declaration  of  trust  (Sec.  7093) ,  represent  the  State  In  disbarment 
proceedings  in  the  Supreme  Court  (Sec.  4176>,  pass  upon  and  approve 
regulations  of  district  drainage  boards  (Sec.  1494),  certify  Everglades 
Drainage  District  bonds  (Sec.  155S).  bring  proceedings  against  fair  asso- 
ciations for  annulment  of  their  charters  when  laws  relating  to  same  ar« 
violated  (Sec.  6524).  prepare  and  publish  copies  of  opinions  of  the  Su- 
preme Court  (Sees,  4713,  1983)  and  act  as  reporter  for  the  Supreme  Court 
( Sec.  4714  > ,  participate  In  hearings  on  prosecutions  instituted  against  vio- 
lators of  pure  food  and  drug  laws  (Sec.  3201),  prepare  forms  for  hunting 
licenses  (Sec.  1898).  furnish  indexes  to  laws  and  journals  of  the  Legisla- 
ture (Sec.  1933),  conduct  proceedings  against  insolvent  or  defaulting  In- 
surance companies  (Sees.  8^02,  6228).  conduct  all  quo  warranto  proceed* 
Ings  (Sees.  5446.  8162).  act  as  attorney  for  the  Railroad  Commlssloil 
(Sees.  6720.  6732.  6734.  6747.  67S1)  although  this  work  is  negligible  be- 
cause of  a  provision  for  the'RaUroad  Commission  to  employ  special  coun- 
sel under  Section  6732 ;  atteiid  all  legal  business  arising  in  connection  with 
the  laws  governing  the  5al£  water  fishing  industry  (Sec.  1S46),  pirepare 
bond  of  contractor  for  unifbrm  school  books  (Sees.  860-861).  pass  upon 
legality  of  and  give  approvsQ  to  all  investments  of  school  district  sinking 
funds  in  purchases  of  bonds.  < Sec.  736).  devise  and  furnish  a  form  of  seal 
for  all  the  courts  of  the  State  (Sec.  4881).  bring  proceedings  for  annul- 
ment of  franchises  of  social  clubs  under  certain  conditions  <8ec.  6505), 
control  and  supervise  acts  of  special  assistants  to  the  Attorney  Oeneral 
who  are  not  part  of  the  Attorney  General's  office  force,  being  directly 
responsible  to  and  appointed  by  the  Governor  for  special  work  ( Sees.  134- 
135) :  give  special  attention  to  legal  proceedings  In  connection  with  the 
sponge  fishing  industry  ( Sec.  1886  i .  conduct  suits  on  bonds  of  State  health 
officer  fSec.  3170),  act  as  legal  advisor  and  attorney  for  state  Plant 
Board  (Sec.  3833),  act  as  legal  advisor  for  State  Road  Department  (Sec. 
1639)  which  has,  however,  a  special  attorney  who  acts  for  It  in  ordinary 
cases:  sue  to  recover  fines  for  doing  business  without  a  license   (Sec, 
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7450) :  conduct  prosecutions  against  defaulting  and  delinquent  surety 
companies  iSec.  6296,  assist  in  fixing  values  of  securities  deposited  with 
State  Treasurer  by  trust  companies  under  the  Trust  Act  (Sec.  6131),  en- 
forcement of  vital  statistics  law  iSec.  3293). 

"Chapter  14832.  Laws  of  Florida.  Acts  of  1931.  creating  the  State 
Racing  Commission  designates  the  Attorney  General  as  the  official  attor- 
ney of  such  Commission,"  however  Chapter  17276  acts  1935  empowers 
the  commission  to  employ  an  attorney  at  salary  not  to  exceed  $3000 
per  annum. 

ADMINISTRATIVE  DUTIES  ON  BOARDS 

The  Attorney  General  is  required  to  perform  a  great  variety  of  ad- 
ministrative duties  as  a  member  of  various  boards  and  he  is  called  upon 
to  answer  numerous  inquiries  from  State,  County  and  Municipal  officers 
as  matters  of  information  and  as  an  aid  to  bring  about  uniformity  of 
administration  of  the  law. 

The  major  part  of  the  important  business  of  the  Stale  is  performed 
and  handled  by  Boards  and  Conunissions,  created  by  the  Constitution  and 
Laws  of  the  State,  and  this  consumes  much  of  the  time  of  the  State 
officials. 

The  Attorney  General  is  a  member  of  the  following  Boards  and  Com- 
missions: 

BOARD  OP  COMMISSIONERS  OF  STATE  INSTITUTIONS 

This  Board  is  composed  of  the  Governor  and  his  entire  cabinet, 
which  includes  the  Attorney  General  'Sec.  17,  Art.  IV,  Constitution). 

This  Board  has  the  management  and  control  of  all  the  State  Insti- 
tutions, which  includes  the  Florida  State  Hospital,  State  Prison  Farm,  all 
State  convicts,  both  the  industrial  School  for  Boys  and  the  School  for 
Girls  and  the  Home  for  the  Feeble  Minded. 

The  control  and  management  of  these  institutions  places  upon  this 
Board  innumerable  and  most  important  duties. 

The  Attorney  General  not  only  acts  as  a  member  of  this  Board  but 
is  also  its  legal  advisor  in  the  various  legal  and  quasi  legal  questions  aris- 
ing in  the  management  of  these  large  and  important  institutions. 

STATE  BOARD  OF  EDUCATION 

This  Board  is  composed  of  the  Governor,  Secretary  of  State,  Attor- 
ney General,  State  Treasurer  and  State  Superintendent  of  Public  Insti'uc- 
tion.     (See  Sec.  12.  Art.  III.  Const.) 

Upon  this  Board  is  imposed  the  duty  of  ta?dng  charge  of  and  handling 
all  lands  of  the  State  held  for  educational  purposes,  also  to  conserve,  man- 
age and  safely  keep  the  educational  funds  of  the  State;  and  also  many 
other  duties  in  connection  with  the  general  educational  system  of  the 
State. 

The  Attorney  General  is  the  legal  advisor  of  this  Board,  as  well  as 
member  thereof. 


BIENNIAL  REPORT  OF  THE  ATTORNET  GENERAL  3t 

STATE  VOCATIONAL  BOARD 

By  virtue  of  Chapter  7376,  Acts  of  1917.  (Sec.  842,  C.  G.  L.)  the  State 
Board  of  Education  was  created  the  State  Vocational  Board  contemplated 
by  Acts  of  Ccnsress  to  co-operate  with  the  Federal  Board  of  Vocational 
Education  in  the  administration  of  the  Federal  Act, 

This  Board  designates  the  schools  at  which  vocational  education  in 
asiiculture,  the  trades  and  industries  Shall  be  tausht  and  also  sees  to  the 
administering  of  the  provisions  of  this  law. 

STATE  BOARD  OF  PARDONS 

This  Board  is  composed  of  the  Governor,  Secretarj-  of  State,  Attorney 
General,  Comptroller  and  Commissioner  of  Agriculture.  (Sec.  12,  Art. 
IV,  Const.  > 

The  Constitution  gives  this  Board  the  power  to  remit  fines  and  for- 
feitures, commute  punishment,  grant  pardons  in  all  cases  except  treason 
and  impeachment. 

With  an  average  prison  population  now  of  about  3.041  for  the  year 
1935,  and  3,315  for  the  year  1936,  It  can  readily  be  se«n  that  there  are 
many  who  feel  the  urge  to  apply  for  clemency  of  some  form. 

Two  regular  meetings  of  this  Board  are  held  each  year  and  durin3  the 
year  1936  there  were  1.200  applications  filed  with  and  passed  upon  by  the 
Board.  Life,  liberty,  suffering  and  anxiety  of  the  applicants,  as  well  as 
dependents  and  society  in  general,  are  involved  and  of  necessity  careful 
consideration  must  be  and  is  given  each  application,  and  this  consumes  a 
great  deal  of  time  of  each  member  of  th^  Board. 

TRUSTEES  OP  THE  INTERNAL  IMPROVEMENT  FOND  AND 
STATE  BOARD  OF  DRAINAGE  COMMISSIONERS 

These  Boards  are  composed  of  the  same  officials,  to- wit:  The  Gov- 
ernor, Attorney  General,  Comptroller,  State  Treasurer  and  Commi^loner 
of  Agriculture.     (See  Sec.  1385  and  1524.  respectively,  C.  G.  L.i 

The  Trustees  of  the  Internal  Improvement  Fund  hold  tlUe  to  and 
have  the  exclusive  management  and  control  of  all  lands  belonging  to  the 
State  which  were  acquired  by  Acts  of  Congress  of  March  3,  1845,  and 
September  28,  1850,  which  at  this  time  amounts  to  approximately  1.154.- 
187.95  acres  of  swamp  and  overflow  land.  2.985.17  acres  of  Internal  Im- 
provement land  proper,  and  an  unknown  quantity  of  land  owned  by  the 
State  under  its  right  of  sovereignty. 

The  Attorney  General  Is  Attorney  and  Counsel  for  this  Board.  The 
le^al  work  by  way  of  foreclosures,  drafting  of  contracts,  advice  to  the 
Board,  etc.,  is  very  large  in  volume,  and  practically  consumes  the  entire 
time  of  one  assistant  and  stenographer. 

The  law  places  upon  the  Board  of  Drainage  Commissioners  the  duty 
of  establishing  a  system  of  canals,  drains,  levees,  dikes  and  reservoir  to 
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drain  and  reclaim  the  swamp  and  overflowed  lands  within  the  drftinase 

districts. 

Much  time  Is  consumed  by  the  members  of  these  boards  in  carrying 
out  the  duties  imposed  upon  them  relative  to  the  important  matter^ 
Involved. 

STATE  CANVASSING  BOARD 

This  Board  is  composed  of  the  Secretary  of  State,  Comptroller  and 
Attorney  General,  (Sec.  348,  G,  C.  L.),  The  duties  of  this  Board  are  to 
canvass  the  returns  of  all  general  elections  tor  State  officers. 

FLORIDA  SECURITIES  COMMISSION 

This  Commission  was  created  by  Chapter  14899.  Acts  of  1913,  Laws  of 
Florida,  and  is  composed  of  the  Comptroller,  Treasurer  and  Attorney 
General. 

This  Board  is  invested  with  the  power  of  administering  the  act  and 
enforcing  its  provision.  The  pimwise  of  the  act,  is  the  protection,  as  far 
as  possible,  of  the  investing  public  in  the  purchase  of  securities.  The 
duties  of  this  Board  require  frequent  meetings  and  consume  considerable 
time  in  hearings  and  study  and  investigation  of  Domestic  and  Foreign 
Corporations,  their  assets,  plans  of  operation,  etc. 

STATE  BUDGET  COMMISSION 

This  Commission  is  comp<eed  of  the  Governor,  Secretary  of  State, 
Comptroller,  Treasurer,  Attorney  General,  Commissioner  of  Agriculture 
and  State  Superintendent  of  Public  Instruction.  (Bee.  1366,  C.  G.  L.,  also 
Chap.  14654,  Acts  1931.) 

It  is  the  duty  of  this  Commission  to  make  and  assemble  reports  of 
their  own  departments  and  of  all  other  bureaus,  divisions,  officers,  com- 
missions, institutions  and  other  State  agencies  and  thus  prepare  a  State 
Budget  to  be  submitted  to  the  Legislature  as  a  basis  for  the  General  Ap- 
propriation Bill.  Tills  work  requires  much  careful  thought  and  considera- 
tion and  consumes  quite  considerable  time — ^many  departments  and  in- 
stitutions desire  to  be  heard  j«  fairness  to  their  reports  and  proposed 
recommendations  to  be  made  in  the  budget. 

BOARD  OF  ADMINISTRATION 

Chapter  14486,  Laws  of  Florida,  Acts  of  1929,  provided  for  a  deposi- 
tory of  sinking  funds  and  delinquent  taxes  and  other  moneys  for  road 
and  bridge  indebtedness  of  the  counties  and  special  road  and  bridge  dis- 
tricts of  the  State  or  otherwise,  and  also  provided  for  the  issuance  of 
refunding  bonds  by  such  counties  and  special  road  and  bridge  districts, 
and  provided  for  the  creation  of  the  Board  of  Administration  and  the 
disbursement  of  such  funds  to  pay  such  indebtedness,  etc. 

Section  12  of  this  act  provided  for  a  Board  of  Administration,  con- 
sisting of  the  Governor  as  President,  the  State  Comptroller  as  Secretary 
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and  the  State  Treasurer  as  Treasurer.  The  Attorney  General  Is  the  legal 
advisor  of  this  Board  and  has  the  handling  of  all  litigation,  in  which 
this  Board  Is  a  party. 

The  Board  of  Administration  hs^  become  one  ol  the  most  active 
boards  in  the  State  Government,  due  to  the  large  amount  of  bonded  ob- 
ligations existing  throughout  the  entire  State,  and  due  to  various  defaults, 
readjustments  and  refunding  operations. 

The  Board  meets  regxtlarly  each  week  and  frequently  has  sp^lal 
meetings.  Its  business  is  of  such  character  that  it  requires  the  presence 
of  the  Attorney  General  at  these  meeting,  and  there  has  developed  a 
very  large  amount  of  litigation  in  which  the  Board  of  Administration  Is 
a  party.  During  the  two-year  period  covered  by  this  report,  the  Attor- 
ney General  has  handled  seven  hundred  thirty-five  cases  wherein  the 
Board  of  Administration  was  a  party. 

Wlrnt  is  commonly  known  as  the  Eanner  Act.  to-wlt.  Chapter  1&S91, 
Laws  of  Florida,  Acts  of  1933,  places  upon  the  State  Board  of  Adminis- 
tration certain' duties  relative  to  the  purchase  of  bonds  with  the  gasoline 
tax  money,  and  this  added  greatly  to  the  many  duties  which  had  already 
been  placed  upon  this  Board. 

In  handling  the  county  and  various  district  finances,  it  frequently 
appears  to  be  necessary  to  change  investments  of  certain  bonds  and  to  sell 
and  dispose  of  bonds  held  for  Investment  at  a  figure  less  than  par,  and 
It  has  been  suggested  in  an  opinion  of  the  Supreme  Court  that  the 
proper  practice  in  doing  this  would  be  for  the  Board  of  Administration 
to  institute  suit  in  Chancery  and  after  giving  to  interested  partis  due 
notice,  obtain  a  decree  of  the  chancellor  to  the  effect  that  the  proposed 
transfer  or  change  in  investment  would  be  proper;  and  thus  it  is  that 
the  burden  of  litigation  resting  upon  the  Attorney  General's  Office  in 
connection  with  the  matters  pertaining  to  the  Board  of  Administration. 
has  been  greatly  increased  as  these  various  settlements  and  adiustments 
continue  to  be  required  to  be  made  for  the  best  interst  of  the  counties 
and  districts. 

COMMISSION  TO  EXAMINE  INTO  VALTOITY  OF  STATE 

WARRANTS 

Tills  Commission  is  composed  of  three  members,  the  Comptroller, 
Treasurer  and  Attorney  General.  <Sec.  1361,  C.  G.  L.)  The  duty  of  this 
commission  is  to  pass  upon  the  validity  and  legaUty  of  Comptroller's 
warrants  and  the  Treasurer's  certificates  issued  prior  to  July  1.  1871. 

STATE  SINKING  FUND  COMMISSION 

This  Commission  is  composed  of  five  members — Governor,  Secretary 
of  State.  Attorney  General.  State  Treasurer  and  State  Superintendent  of 
Public  Instruction.     (Sec.  1379.  C.  G.  L.) 

The  control  of  the  sinking  fund  to  retire  state  debt  is  vested  In 
this  commission. 
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BOARD  OF  ASSESSMENT  OP  RAILROADS,  TELEGRAPH  AND 
TELEPHONE  COMPANIES 

This  Board  is  comp<»ed  of  three  members — Comptroller,  Attorney 
General  and  Treasurer.     (Sec.  960,  C.  O.  L.) 

The  Board's  duty  is  to  make  assessments  of  the  Railroad,  Telegraph 
and  Telephone  property  in  the  State.  To  do  this,  much  data  and  in- 
formation have  to  be  gathered,  hearings  held  and  most  careful  con- 
sideration and  thought  given  to  the  matter  as  well  as  mature  judgment 
exercised  in  making  these  assessments. 

STATE  SCHOOL  BOOK  COMMISSION 

This  Commission  is  composed  of  the  Governor  and  his  entire  cabinet, 
which  includes  the  Attorney  General,  (Sec.  852,  C.  G,  L.)  It  is  the 
duty  of  this  Board  to  select  and  adopt  a  uniform  series  or  system  of 
school  books  for  use  in  the  public  schools  of  the  State  and  to  enter  Into 
contracts  for  same  with  the  publishers  and  to  enforce  the  use  of  such 
books. 

BOARD  FOR  FIXING  VALUES  OP  INVESTMENT  SECDRITrES  OP 
TRUST  COMPANIES 

This  Board  is  composed  of  the  Treasurer,  Attorney  General  and 
Comptroller,  and  its  title  indicates  the  scope  of  its  duties.  (Sec.  S131, 
C.  G.  L.) 

BOARD  OF  COMMISSIONERS  OP  OKEECHOBEE  FLOOD 
CONTROL  DISTRICT 

The  Attorney  General  is  one  of  the  ten  members  of  this  Board.  The 
duty.of  this  Board  is  to  establish,  construct  and  maintain  canals,  levees, 
dikes,  etc..  and  do  the  things  required  by  the  Act,  looking  to  Flood  Con- 
trol of  lands  set  forth  and  described  in  the  Act.  (Chap.  13711,  Acts  of 
1929.) 

DELINQUENT  TAX  ADJUSTMENT  BOARD  OF  APPEALS 

This  Board  is  composed  of  the  Governor,  Treasurer  and  Attorney 
General.  This  Board  sits  as  a  Board  of  Appeals  in  tax  appeals  provided 
for  in  the  act  creating  the  Board.     (Chap.  14572,  Acts  of  1929.) 

BOARD  FOB  SUPERVISION  AND  REGULATION  OF  FORMS 

TO  BE  USED  FOR  ASSUMPTION  OF  RISK  BY 

SURETY  COMPANIES 

This  Board  is  composed  of  the  Governor,  Comptroller.  Treasurer  and 
Attorney  General,  and  its  title  indicates  its  duties.  (Ch9,p.  14489,  Acts 
of  1929.) 
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STATE  BOARD  OP  CONSERVATION 

This  Board  is  composed  of  the  Governor,  Secretary  of  State,  the 
Attorney  General,  the  Comptroller,  the  State  Treasurer,  the  State  Super- 
intendent of  Public  Instruction,  and  the  Commissioner  of  Agriculture, 
(Chap.  16178,  Acts  1933J.  This  Board  is  vested  with  various  duties  and 
powers.  See  Chapters  17008.  17011.  17016,  17131,  17256,  and  17268,  Acts 
193&J 

STATE  HOUSING  BOARD 

This  Board  is  composed  of  the  Governor  of  the  State,  State  Trea- 
surer, Attorney  General  and  the  Commissioner  of  Agriculture.  (Chap. 
16028.  Acts  1933.)  This  Board  has  many  and  varied  duties  as  set  forth 
in  the  act  creating  the  Board. 

Regular  weekly  meetings  of  the  Trustees  of  the  Internal  Improve- 
ment Fund,  State  Board  of  Education,  and  Commissioners  of  State  In- 
stitutions are  held  once  each  week  on  Wednesdays.  The  State  Boaj:tl  of 
Pardons  holds  two  regular  meetings  each  year — March  and  Septeml>er — 
and  numerous  other  special  meetings  for  the  consideration  of  emergency 
matters.  The  Railroad  Assessment  Board  meets  annually.  The  Florida 
Security  Commission  meets  two  or  more  times  per  month  and  the  other 
boards  meet  at  irregular  times,  monthly.  Quarterly,  annually  or  bien- 
nially,  as  called  by  their  respective  chairmen — the  meetings  being  called 
and  held  as  the  business  of  the  particular  board  demands. 


OFFICIAL  OPINIONS 

In  accordance  and  compliance  with  the  Constitution  and  Statutes  of 
the  State,  I  have  during  the  period  of  this  report,  upon  request  of  the 
administrative  officers  of  the  Executive  Department  of  the  State  Gov- 
ernment, prepared  written  opinions  covering  their  official  duties  and 
powers,  and  have  advised  with  them  generally  when  called  upon. 

As  required  by  law  copies  of  all  such  opinions  are  on  file  in  this 
office  and  many  of  them  are  set  out  in  full  in  this  report  lor  convenient 
use  by  all  such  officers  and  others  who  may  have  an  Interest  in  them. 

This  office  has  been  frequently  called  upon  by  other  State  officers, 
boards  and  commissions,  such  as  the  State  Hotel  Commission.  State 
Board  of  Conservation,  Stat-e  Labor  Inspector,  State  Board  of  Control. 
State  Board  of  Health,  etc.,  for  opinions  and  advise  covering  their  powers 
and  duties,  and  while  this  office  is  not  expressly  required  to  do  so,  yet  I 
have  at  all  times  sought  to  render  such  advice  and  furnish  such  written 
opinions,  feeling  that  it  would  be  of  assistance  in  the  proper  inter- 
pretation and  application  of  the  statutes  covering  their  powers  and 
duties. 

Some  of  these  opinions  are  set  forth  m  this  report. 

There  is  a  large  volume  of  work  done  by  this  office  in  the  nature  of 
consultation  with  officers  wherein  legal  ad^'tce  is  sought  on  various  ques- 
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tlons  arj£ing  In  the  different  departments.  Frequently  much  time  Is 
required  in  making  proper  investigation  In  order  that  proper  advice  may 
be  given.  Very  much  time  of  the  Attoo-ney  General  is  thus  consumed 
but  from  the  very  nature  of  the  work,  no  record  of  It  can  be  made  and 
hence  is  not  Incorporated  herein. 

STATE  STATUTES  TESTED  IN  THE  SUPREME  COURT  OP  TIjORIDA 
AND  IN  THE  FEDERAL  COURTS 

A  large  number  of  State  statutes,  and  especially  revenue  producing 
statutes,  heive  been  challenged  and  attacked  by  appropriate  Court  pro- 
ceedings, both  In  the  State  and  Federal  Courts,  A  complete  table  of  such 
cases,  showing  the  present  status  is  incorporated  in  this  report  as  well  as 
•  all  civil  cases  generally,  other  than  those  above  mentioned  which  have 
had  my  attention. 

Criminal  cases  reaching  the  Supreme  Court  have  all  been  given 
proper  attention,  briefs  filed  and  arguments  made,  the  details  of  and 
present  status  is  shown  in  the  scheduled  report  herein.  Tills  also  applies 
to  all  certiorari  and  habeas  corpus  proceedings. 

REPORTER  FOR  THE  SUPREME  COURT 

Tbe  Constitution  requires  the  Attorney  General  to  act  as  reporter 
for  the  Supreme  Court. 

During  the  two-year  period  covered  by  this  report,  the  Attorney 
General  has  acted  as  reporter  for  Volumes  116,  117,  118,  119,  120,  121- 
122-123  and  124  of  the  Florida  Supreme  Court  Reports. 

All  of  this  work  is  quite  exacting  and  requires  the  greatest  care  for 
It  must  be  accurate.  Supplying  omitted  citations  of  cases  must  be  done 
by  research  and  interUneation  of  the  book  and  page  where  same  may  be 
found — this  occurs  where  the  Court  cites  a  case  decided  at  its  current 
term  and  fs  at  the  time  unable  to  give  book  and  page  of  same. 

An  Index  Digest  of  the  cases  of  each  volume  of  the  reports  must  be 
carefully  made  before  it  can  be  printed. 

The  Court  expects  the  Attorney  General  to  Insert  In  each  report  a 
cross  index  reference  of  where  each  case  reported  may  be  found  in  the 
Southern  Reporter — this  reqviirement  has  been  met  at  all  times  but  It  can 
readily  be  seen  that  to  supply  these  references  requires  much  labor  and 
time. 

PUBLISHING  ACTS  AND  RESOLUTIONS  OF  LEGISLATURE 

The  Acts  and  Resolutions  of  the  Legislature  of  the  State  for  193S 
have  t»een  published  with  marginal  abstracts,  as  required  by  law,  under 
the  direction  of  this  office. 

An  index  to  these  laws  and  an  index  to  the  journals  of  each  branch 
of  the  Legislature  were  also  prepared  under  the  direction  of  this  office. 
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[he  index  to  the  journals  having  been  prepared  as  provided  by  Section 
128   (104)  Compiled  General  Laws,  1927. 

EXAMINATION  OP  ABSTRACTS  OP  TTTIM 

Where  conveyance  of  title  ts  made  to  the  State  or  any  of  its  institu- 
tions, the  alistracts  are  submitted  to  the  Attorney  General,  as  well  as 
abstracts  covering  title  to  property  on  which  mortgages  are  deposited  with 
the  State  Treasurer  as  securities  imder  the  TVust  Act.  This  consumes 
considerable  time  as  and  when  these  matters  are  presented. 

EXTRADITION  MATTERS 

It  Is  the  fixed  policy  of  the  Governor  to  refer  to  the  Attorney  Gen- 
eral the  applications  for  extradition  of  fugitives  from  justice.  These 
applications  have  to  be  examined  and  approved  or  rejected,  and  not  in- 
frequently hearings  are  requested  and  had  and  written  recommendations 
made  to  the  Governor,  all  of  which  require  considerable  time  of  either 
the  Attorney  General  or  one  of  the  Assistants. 

OFFICE  FURNISHINGS  AND  LIBRARY 

Co-operating  in  the  spirit  of  economy,  I  have  purchased  only  such 
small  items  of  fiu:niture  as  was  absolutely  necessary  and  have  bought 
only  such  books  for  the  library  as  were  necessary  in  particular  cases  ac- 
tually in  the  office.  The  continuing  series  of  taw  books  have,  of  course, 
been  kept  up  to  date. 

ADDmONAL  HEIJ»  FOR  ATTORNEY  GENERAL 

During  the  years  1935  and  1936,  the  period  covered  by  this  Report,  the 
worlc  of  this  office  has  increased  tremendously  as  is  shown  by  the  report 
of  the  great  nimiber  of  cases  In  the  various  courts  involving  state  mat- 
ters. The  request  for  advice,  conferences  and  opinions  relating  to  the 
collection  of  State  revenue  has  Increased  greatly.  The  office  with  its 
present  personnel  has  been  much  overtaxed.  My  appropriation  being  ex- 
hausted it  was  necessary  for  the  State  Board  of  Administration  to  furnish 
one  assistant  and  a  stenographer  to  this  office  in  order  that  we  could 
get  out  the  work  of  tills  office  in  due  course. 

The  tremendous  amount  of  litigation  and  correspondence  Incident 
thereto,  as  well  as  the  increased  amount  of  opinions  requested  by  the 
various  Boards.  State  and  County  Officials,  have  so  increased  the  work  of 
my  Filing  Clerk,  who  is  combination  Pile  Clerk  and  Telephone  Operator, 
imtil  it  is  now  necessary  for  me  to  have  an  additional  girl  to  take  charge 
of  the  telephone  switch  board  and  to  assist  with  the  filing.  Of  course, 
we  have  no  place  for  extra  help  to  be  placed  at  this  time,  but  when  the 
new  offices  in  the  North  wing  are  completed  I  hope  to  have  ample 
quarters. 
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The  work  in  connection  with  the  legal  problems  involved  in  the  col- 
lection of  Estate  Taxes  is  rapidly  increasing  and  this  is  very  important 
as  this  is  now  and  will  continue  to  be  one  ot  the  leading  sources  of  State 
revenue. 

In  order  that  the  work  of  the  Attorney  General  may  be  carried  on 
with  proper  care  and  diligence  and  that  the  State's  interests  may  be 
properly  cared  for  I  am  forced  to  ask  the  Legislature  for  one  additional 
Assistant  and  a  stenographer  for  hint,  one  combination  telephone  girl  and 
file  clerk,  and  another  Assistant  and  one  stenographer  to  take  the  place 
of  the  ones  now  being  furnished  by  the  State  Board  of  Administration. 

In  conclusion.  I  wish  to  state  that  I  have  endeavored  to  carry  on 
the  work  of  this  department  in  as  economical  manner  as  possible.  I 
especially  call  attention  to  the  expenditures  as  shown  in  this  Report,  I 
believe  this  statement  will  compare  most  favorable  with  the  law  depart- 
ment of  any  State  or  business  concern  handling  a  like  amount  of  litiga- 
tion and  legal  business. 

I  cannot  close  this  report  without  giving  due  credit  to  each  and 
every  one  connected  with  this  department.  To  do  and  perform  the-  vast 
amount  of  work  going  through  this  office,  it  has  been  necessary  for  all 
to  work  togethei-  as  one  team  and  know  no  definite  office  hours,  all  have 
co-operated  in  this.  Much  night  work  and  over  hours  have  been  neces- 
sary but  everj'  one  connected  with  the  department  has  at  all  times  done 
this  willingly  and  in  the  proper  spirit  and  they,  and  each  of  them,  are 
entitled  to  their  full  share  of  credit  for  what  has  been  accomplished. 

Most  respectfuUy  submitted. 

CARY  D.  LANDIS. 

Attorney  General, 
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VIIL 
APPROPRIATIONS  AND  EXPENDITURES 

Salaries 

APPROPRIATIONS 

Balance  January  1,  1935 .  S16.643.71 

Appropriation  July  1,  1935  to  July  1,  1937  .._ „  76.000.00 


Total  ^...._„_™ .,, ^,....,.,., .  $92,643.71 

EXPENDITURES 

January  1.  1935  to  July  1,  1935 — 

Attorney    General $  2,499.96 

Assistant  Attorney   General 2,124.96 

Assistant  Attorney  General  _».. ^^^ 1,999,98 

Assistant  Attorney  General  ^,._'.^ „.,.., I,9d9,d8 

Assistant  Attorney  General  ^^„.^^^.^..^^^^^....  1,950.00 

Assistant  Attorney  General  „„^„^,,„„ —  1,824.96 

l^w  Clerk  and  Bookkeeper  945.00 

Law  Clerk  and  Stenographer  .„^ ^„„ ^ 887.46 

Law  Clerk  and  Stenographer  ..... ..„_„„h....__  887.46 

Secretary  and  Stenographer    :  .....,,.  -._ ;,,.  .. .,  887.46 

Stenographer .„ 800.00 


Total „.._...,„,„...,,._..,.„.„ $16,607.22 

Amount  reverted  July,  1935  ,.._. . 36.49     $1 6,643 .71t 


Balance  Judy  1.  1935 „.„. $76,000,00 

July  1,  1935  to  January  1,  1937— 

Attorney  General  „.....„„...„. , . $  7,499.88 

Assistant  Attorney  General .,„. .„.  6.374.88 

Assistant  Attorney  General  ...„ „..„..„„.,„„ 5,999.94 

Assistant  Attorney  General  ....„^. 5,999.94 

Assistant  Attorney  General  , , 5,999.94 

Assistant  Attorney  General  „ 5,348.49 

Law  Clerk -Bookkeeper  2,835.00 

Law  Clerk-Stenographer ,._ _...  2,662.38 

Law  Clerk -Stenographer _ 2,662.38 

Secretary  and  Stenographer  „ 2,662.38 

Stenographer  ....^.^^^^^^ „ 2,430.00 

Stenogr a  pher  >^.^i^ ..^ „ , . , 2 ,070 .00 

Stenographer  ,„, ^„..,_,«__.„.,...^..^„..„...  2,040.00 

Stenographer  ...„ ,, ... 1,860.00       56,445.21 


Balakce  January  1.  1937 ,„ ._....„„-..,...,.„ $19,554.79 
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NECESSARY  AND  REGULAR  EXPENSES 

APPROPRIATIONS 

Balance  January  1,  1935  „ „ $  3,348.20 

Appropriation  July  1,  1835  to  July  1,  1937  ...„ „ 18,000.00 

Total „ '. $21,348.20 

EXPENDITURES 

January  1,  1935  to  July  1,  1935 — 

These  expenses  cover  Office  Equipment,  Law  Books,  Index- 
ing Supreme  Court  Reports,  Telephone,  Stationery, 
Stamps,  Telegrams,  Traveling  Expenses  of  the  Attorney 
General  and  Assistants  when  on  business  directly  affect- 
ing this  office.  Subscriptions  to  Legal  Publications  and 
office  supplies  2,954.18 


Balance  July  1,  1935  _.^....... .„ ^ $18,394.02 

July  1,  1935  to  January  1.  1937 —  '  • 

All  expenses  of  office  as  enumerated  above,  including  In- 
dexing and  Sidenoting  Laws  passed  at  the  1935  Session 
of  the  Legislature  $10,327.EW 


8,066.16 
Plus  Refund  9/9/36  „ _  1.00 


Balance  January  1.  1937  $  8,067.10 
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COMPILED  STATEMENT  OF  ALL  CASES  HANDLED 
FROM  JANUARY  1,  1935,  TO  JANUARY  1,  1937. 

crviL 

Number  pending  January  1,  1935  „.j.„ m 

Number  Docketed  from  January  1.  1935  to  January  1,  1937. MS 

ToTAi. „ „ „ 1.13i 

Number  disposed  of 7T0 


Number  PetuUng  January  1.  1937 -  388 

CRIMINAL 

Number  pending  January  1,  1935  „ „ : 90 

Number  Docketed  from  January  1,  1935  to  January  1,  1437 298 


Totju.      -- ^ - «,„ - 38* 

Number   disposed   of . „ 230 


Number  Pending  January  1,  1937  ,.„ 168 


STATEMENT  SHOWING  COMPARISON  OF  CASES  HANDLED 
FOR  SIX  YEAR  PERIOD 

1931-1932  1933-1934  1935-1936 

Civil  Cases  » 330  436  1,13« 

Criminal  Cases 335  401  388 

Totals    „-„;-**-..  665  837  1.524 


I 
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TABULATED  REPORT  OF  CIVIL  CASES 
Handled  by  the  Attorney  General  During  the  Year  1935-1936. 


style 


Aemo  Fked  stores.  Inc.  vs.  Comptroller 

Aiken  Open  Air  School  vs.  Wilcox — __.. 

Annenberg  et  al.  vs.  Coleman ~. 

Appley ard ,  Inc. 

A.  C.  L.  R.  R.  Co,  vs,  Amos,  Compt. 

A,  C.  L.  E.  R.  Co.  vs.  Amos,  Compt „ 

A.  C,  L.  R,  R.  Co.  vs.  Amos,  Compt .~^^,,„-^. 

A.  C.  L.  R.  R,  Co.  vs.  Lee,  Compt 

A.  C.  L.  R.  R.  Co.  vs.  Lee.  Compt .„..,..... 

Atlantic  Coast  Line  R.  R.  Co.  vs.  Lee,  Compt. 
Atlantic  Coast  Line  R.  R.  Co.  vs.  Lee,  Compt.. 

Atlantic  Natl.  Bank  vs,  Carswell , 

Baldwin  et  al.  vs.  Richardson  et  al. 

Baker  vs.  Lee ., 

Bankers  Trust  Co.  vs.  F.  E,  C.  Ry,  Co „.. 

Barbee  vs.  David  et  al.  

Bechtelheimer  vs.  Lee,  Comptroller _ 

Beck  vs.  Lee.  Compt. 

Belcher  et  al.  vs.  Mayo.  Com'r  A^.  et  al 

Ben  Hur  Life  Ass'n  vs.  Board  Admr.  ,..„ 

Bierbaum  vs.  Wilcox „„ 

Blscayne  Co,  vs.  Trustees  I.  I,  F. 


Action 


Injunction   „^.^ 

Injunction 

Habeas  Corpus 

Bankruptcy 

Injunction 

Injunction   .„....„ 

Injunction 

Injunction   

Injunction   ... ............ 

Injunction 

Injunction 

Injunction    

Injunction   

Injunction 

Injunction 

Foreclosure    

Injunction   .... 

Injunction    ....... 

Injunction   „ 

Injunction   ..... 

Injunction   ..„ 

Cancellation  of  Sale 


County 


Leon 

Pinellas    

Dade  

Leon  „ 

Leon  p ,.... 

Lson 

Leoo   _...... 

Leon  „ 

Leon 

Leon 

Leon  

Duval    

Monroe  

St.  Johns 

Sou.  Dlst 

Manatee  

Leon  ... 

Leon  

Pinellas    

Sou.  Dlst 

Pinellas    

Dade  „ 


Court 


Status 


Onniit 

Fending .. 

Circuit  

Closed 

Supreme  .. 

Closed- 

U.  S. 

Closed 

Circuit 

Pending , 

Circuit  

Fending . 

Circuit 

Pending  . 

Circuit  

Pending . 

Circuit  

Pending 

Dlrcuit  

Pending ._ 

Circuit  

Closed 

Circuit  

Pending ,. 

Circuit  .- 

qiosed 

dicult 

Fending.. 

U.  8 

Closed 

Circuit  „ 

Pending . 

Circuit  

Closed 

Circuit 

Closed 

Clrcidt 

Closed...^. 

V.  a 

Closed 

Cfrcuit 

Closed. 

breuit  ._ 

Pending .. 

Dkt. 
Pge. 


1001 

573 

8S2 

401 '/^ 

268 

352 

431 

614 

665 

2023 

2389 

3078 

2281 

294B 

060 

SOO 

2108 

B33 

1063 

614 

834 

408 


1  > 


Board  Pub.  Inst.  vs.  Knott . . 

Boley  et  al.  vs.  Lee,  Compt, 

Bond  Howell  Lbr.  Co.  vs.  Lee.  Compt. 

Bon  wit  Teller  &  Co.  vs.  Lee.  Compt 

Brooksville  &  Inverness  R.  vs.  Amos 

Broward  Grove  and  Farm  Co.  vs.  Sholtz,  et  al. 

Campbell  et  vir  vs.  Halsema,  et  al 

Campbell  vs.  McCasklll  „ 

Capital  City  Bonk  vs.  Davis 

Carlton  vs.  Sawyer  ...,...._ 

Carlton  vs.  Simmons  „. 

Carriean  Miller  Co.  vs.  Shottz  et  al 

Chavers  vs.  Itorrell  .„„ 

C.  H.  b  N.  Ry.  vs.  Amos,  Compt . . . 

City  of  Clearwater,  IN  RE: 

City  of  Dimedin,  IN  RE;  

City  of  Miami  et  al.  vs.  Lee.  Compt 

City  of  Panama  City  vs.  Pledger  Clk 

City  of  Sarasota  - ■ ™... 

City  of  Winter  Haven  vs.  Kennedy .,  .. 

City  of  Winter  Haven  vs.  L.  E.  Oroves  Inc. . 
City  of  Winter  Haven  vs.  Kennedy  et  al. ........ 

Clark  vs.  First  Trust  Co.  et  al.    

Cleaning,  Dyeing  It  Pressing  Bd,  vs. 

Bon  Ton  cleaners  ct  al,  .„. 

CI  overleaf.  Inc.  vs,  Lee.  Comptroller  _^__-_.. 

Coen  vs.  Lee.  Compt.  ^„_„ 

Collins  et  al.  vs.  Sholtz  et  al „^ ..„__ 

CoItURbla  River  Paper  Co.  et  al.  vs. 

Lee,  Compt.  ..„ 


Injunction   

Can.  Tax  Cei^ 

Injunction   _. 

Injunction   

Injunction   

Mtg.  Foreclosure 

Mtg.  Foreclosure 

Mtg.  Foreclosure 

Injunction   

Bond  Porfleture  

Tax  Adjustment  

Injunction J 

Habeas  Corpus  

Injunction      , 

Bankruptcy . 

Bankruptcy   

Injunction   .._..„. 

Injunction 

Re-adjustment  under 
Bankruptcy  Act  .... 

Foreclosure _... 

Accounting  .... 

Forecloeure    

Foreclosure    .. 


Injunction 
Injunction 
Injunction 
Injunction 


Injunction 


Leon 

Escambia 

Leon  

Dade  — 

Leon    

Broward 
Duval   .... 
Walton  .. 

Leon  . 

Monroe  ., 
Hardee  .. 
Leon  „.... 
Leon 

Leon   

Sou.  Dist. 
Sou.  Dist. 

Dade  

Bay  


Tampa  DIv, 

Polk  

Polk  ....... 

Polk  

Sarasota 


Circuit  ...... 

Circuit 

Circuit  

Circuit  

Circuit  

Circuit  

Circuit 

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  

Supreme  ... 

Circuit  

XJ.  B.  Dist. 
U.  S.  Dist. 

Circuit  

Circuit 

U.  S.  Dist. 

Circuit 

Circuit  

Circuit  

Circuit  


Dade  

Leon  «_ 

Highlands 


LeoQ 


Closed..... 

Closed 

Pending. 
Closed.  .- 
Closed,.... 
Pending 
Pending . 
Pending . 

Closed 

Closed 

Closed 

Closed 

Closed..  . 
Closed 
Pending . 
Pending 
Closed,-.. 
Pending . 

Pending 
Pending. 

Closed 

Closed  .. 
Pending. 


Circuit 

Circuit  - 

Circuit  —  [Closed 

Clrcutt  Closed- 


Pending. 
dosed.. . 


Ctreolt 


Pending. 


426 

T3e 

945 

680 

171 

S«fl 

2421 

2412 

133 

366 

666 

759 

1079 

173 

2006 

2025 

065  >^ 

802 

2280 

776 

536 

776 

579 

2108-7 

2173 

570 

3103 

3373 


ts 
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se 


Style 

Action 

County 

Court 

.     /     _ 
Status 

lUct, 
Pge. 

Cooper  vs.  Duncan , 

Dee  ring  et  al.  vs.  Henderson  et  si. 

Itix  Ceriflcate  

Cancellation  ol  Sale  .... 

Injunction 

Injunction   

Tax  Certificate 

Indian  River 

Dade        

Circuit  ...... 

Circuit 

Circuit 

Circuit  

Circuit 

Circuit 

Circuit  

Circuit 

Circuit  

Circuit 

Circuit  

Circuit  

Circuit 

Circuit  ., 

Circuit  

Circuit 

Circuit  

Circuit  

Circuit  

Circuit  

Circuit 

Circuit  

Circuit  

Closed 

Pending .. 

Closed 

Closed,. .... 
Pending .. 

Closed. 

Closed 

Pending 
Pending 
Closed-...-. 

Pending .. 

Closed 

Closed 

Closed 

Pending ., 
Closed. 

Closed. 

Pending .. 

Closed 

Cl(»ed 

Closed- 

Closed 

dosed...... 

770 
409 

Cowl  et  al.  vs.  Hanson „ 

Crelgliton  vs.  Wentworth  et  al. , 

Daugherty  vs.  Raulerson  et  al.  ..... . 

HUlsborough   

Leon   

Polk    

KUlsborough  * 

Leon 

843 
86& 
327 

Davis  et  al.  vs.  Bryan  et  al , . 

Davis  et  at.  vs.  Lee,  Comptroller 

Foreclosure    

Injunction 

Injunction   

Injunction    ,„., 

Mtg.  Foreclosure  

Re-establishment 
Destroyed  Interest 
Coupons    

291 
874 

Davis.  A.  D.,  Inc.  et  al.  vs.  Lee,  Compt 

Davis  vs.  Lee.  Compt , 

Leon 

Leon    

1061 
935 

Dll worth  vs.  Bridges  Cattle  Co.  et  at 

Highlands    

Dixie   

Leon 

Leon  ... — ^ 

Leon   .'. 

Leon 

Leon   

Leon 

Dade  

Dade  ....... 

Dade  ._ - 

Dade  „ .„ 

Leon 

Dftde  

2226 

Dixie  County  State  Bank  js.  Board  Co, 
Com'ra  et  al „ _.,...„,..„ ,.„„  „_... 

2390 

Dunlop  Tire  St  Rubber  Co.  vs.  Lee.  Corapt 

Dunlop  Tire  Co.  vs.  Lee,  Compt 

Injunction 

Injunction   ^,.,„..„.^..^. 

Injunction    

Injunction    „ 

Mtg.  Foreclosure 

2282 
2386  V^ 

E.  ii  W.  Coast  Ry.  vs.  Amos.  Compt 

Elberta  Crate  tt  Box  Co.  vs.  Lee.  Compt 

Farrington  vs.  Miami  Banli  &  Trust  Co.  et  al. 

173 

2374 

818 

Firestone  Tire  k  Rubber  Co.  et  al.  vs.  Lee, 

Compt 

First  Natl.  Bank  Miami  vs.  McCall „. 

Injunction   „„ .... 

Injunction    „. 

2283 
1089 

First  Trust  Co.  vs.  Becker  et  al 

First  Trust  Co.  vs.  Community  Ch^t  „ _ 

First  Trust  Co.  vs.  Slmiwon „. 

Fltchner  et  al.  vs.  Sullivan  et  al _ 

Pla,  Adirondack  School  vs.  Lummus 

Injunction   

Probation  of  WIU  

Injunction    ... „... 

Injunction   „... 

Injunction   z 

826 

928 

659 

3256 

803 

p.  E.  C.  Ry,  Co,  vs.  Amos.  Compt.  

Florida  Collier  Coast  Hotel  Co,  

Fta.  Grapefruit  Growers  vs.  Mayo 

Pla.  Pub.  Utilities  Co.  vs.  Lee,  Compt. 
Pla.  W.  k  N.  R.  Co.  vs.  Amc^,  Compt.  . 
Foster,  Estate  of 
Tox  V8,  Sholtz „ 

Puller  vs.  G.  P.  &  A.  B,  R,  Co 

Oatey  vs.  DaVts  

G.  P.  &  A.  Ry.  Co.  V6,  Lee,  Compt 

Olllespie  vs.  Knott  .....„._ 

Glllespte  et  at.  vs.  Knott  et  al. . 

Gillespie  et  al,  vs.  Sholtz  et  al.  -^...^», 

Oteason  et  al,  vs.  Ooode  .......... 

Oood  et  al.  vs.  Lee,  Comptroller  ..._ 

Groat  Atlantic  &  Paciflc  Tea  Co.  vs. 

Lee.  Compt ,., 

Greenleaf  ti  Crosby  vs.  Coleman  _..._..,. 

Green  vs.  Murray  et  al, 

Guaranty  Trust  Co.  vs.  S,  A.  L.  Ry.  ...... 

Haley  It  Co.  vs.  McKenney  „ 

Halsum -Miami  Corp.  et  al.  vs.  Ijee,  Oooapt. 

HamptoQ  vs.  Matheson  , 

Hathaway,  deceased . „....„... 

Hartford  Natl.  Bank  A  Ttust  Co.  n. 

Comptroller  „._.. , 

Hart  Pumltm*  Co.  vs.  Lee,  Compt,  ,,-„ 
Hector  Supply  Co.  et  al.  vs.  Lee,  Compt. 
Henderson  vs,  Ijee,  Comptroller  _—..... 
Hershey  Corp.  vs.  Becker _. , 


Iniiuiction   

Bankruptcy  , „™ 

Injunction   

Injunction   .. 

Injunction    

Escheatment   

Re-establishment  lost 

Document  , 

Injunction    ,.„„. ,... 

Replevin    „ 

Injunction 

Injunction   L.. 

Injunction   . „ 

Uijunctlon  .„„. 

Injunction   

Injunction    


Injimction   .. 
Injunction   „ 

Will    „ 

Injunction   .. 
Injunction 
Injunction   .. 
^.  Trust  .,.. 
Disp.  Estate 


Estate  Tax  . ^„ 

Injunction L 

Injunction    .,-„.„ 

Injunction   . 

Injunction   


Leon 

Billsboroush   .... 

Polk  

XjUOD   

Leon 

Hillsborou^  .... 

Leon 

Middle  OlBt.  Oa. 

Walton  

Leon   

Leon   — , — ...... 

Bay  ■.._ 

Paaco    „ 

Bt.  Jidms  

St.  Jobm  

Leon  

Dade  

Duval     ,    , 

Sou.  Dlst 

OranKe    •. 

Leon   _ 

Hardee   „,. 

Volusia   

Leon   .„„.... 

Dade  

Dade ..-...„„„ 


circuit  

U.  S.  Dlst. 

Circuit  „ 

Circuit 

Circuit  

Co.  Judge 

Circuit  

tr.  s.  Dlst. 

Co.    Judge 
Circuit 

Circuit  

Circuit 

Clrcait 

Circuit  

Circuit 


Closed 

Pending 

Pending. 

Pending. 

Closed 

Closed 


Closed 

Pending 

Closed 

Pending 

Cl(»ed 

Closed-.. - 
Pending, 
dosed-.... 
Pending. 


Circuit 
Ctreuit 
Circuit 
Circuit 
Circuit 


Pending 

doeed. 

Pendlog. 

Pending 
Closed 


Circuit  

Closed...-. 

Circuit  

Closed 

Circuit 

Closed 

D.  8 

Pending  . 

Ttrcutt 

Pending . 

Circuit  -. 

Pending .. 

Cricult  

Pending .. 

Co.  Judge 

Pending 

288 

2290 

533 

1060 

174 

10S5 

2359 

850 

2208 

021 

883 

573 

BS5 

786 

310S 

2302 

647 

788 

683 

690 

2239 

68S 

253 

1M4 

3291 

3378 

873 

74t 


^ 


TABULATED  BEPORT  OF  CIVIL  CASES   HANDLED  BY  THE  ATTORNEY  GENERAL— (Continued) 


Style 


HidalRa  Lake  Corp.  vs.  Lancaster  et  aL  ..^.. 
Hilton  vs.  Fo  tune . 


Holt  vs.  Smith  et  al 

Home  Owners  Loan  Corp,  vs.  Parfltt  et  al.  , 

JacltflPii%'iUe  Gas  Co.  vs.  Amos,  Compt. 

Jackson  Giain  Co.  vs.  Lee  „ 

Jackson  vs.  Lee,  Comptroller 

Jeans  et  al.  vs.  Coleman -.,.,-„ „„.„ 

Johnson  vs.  Lee.  Compt.  ,..„ — ,...„ 

Johnson  vs.  Nobles  

Kathryn  Holding  Co.  vs.  Turner  et  al 

Kelly  vs.  Knott  et  al. 

Kenan,  Jr.  et  al.  vs.  Lee,  Compt. , , 

Kenan,  Jr.  et  al,  vs.  I^ee,  Compt.  „.„„..- ,«.,. 

Kennedy  and  Ely.  Inc.  vs.  Knott  et  al 

Kitgore  Seed  Co.  vs.  Lee.  Comptroller 

Kissiramee  River  Ry.  Co.  vs.  Amos 

Kitchen  vs.  Lee,  Compt 

Knott  vs,  Citizens  Bank    ._.._ 

Knott  vs.  Our  Home  Ufe  Ins.  Co. 

Knott  vs.  Peoples  Ind.  Ins.  Co. „,„ „ 

Knott  vs.  Security  Land  Ins.  Co -. 

Knott  vs.  State  Mutual  Fire  Ins.  Co. 

Korp  vs.  Bussabarger  .^_....„„ , ....~.,»,„,.. 

Lane  Drug  Stores,  Inc.  et  al.  vs.  I^ee.  Compt. 


Action 


Can.  Tax  Cert. 

I  Habeas  Corpus  . 
BUI  to  cancel 

Pub.  Records    .. 
Mtg.  Foreclosure  .. 

Injunction   .__. 

Injunction    „.„.. 

Injunction 

Habeas  Corpus  .-. 

Estate  Tax 

Injunction   

Injunction  ._...._... 
Injunction  „_........ 

Injunction   .„ 

Injunction  ,.„ 

Injunction   .. 

Injunction   ,.,„„,'„. 

Injunction  „ 

Injunction   ..... 

Accounting „.. 

Receivership 

Receivership , 

Bank  Liquidation 

liquidation     „ 

Htg.  Foreclosure  . 
Injunction 


County 


MarioQ  ....Circuit 


Cottrt 


Leon   -,. 

Hillsborough 

Duval 

Leon   ~ 

Leon   „ 

St.  Johns  

Dade  „ 

nilnolB  

St.  Lucie 

Dade  

Leon         

Leon   

Leon  

Dade  

Leon  

Leoa  , ^ 

Leon   . 

Citrus   

Leon 

DUTal 

Leon   

Leon  

Polk    .. — ,...„ 
Nor.  IMHt  .... 


Supreme 

Circuit  

Circuit  

Circuit  .'. 

Ctrculb 

Circuit 

Supreme 
U.  S.  Dist, 
Circuit  ... .. 

Circuit 

Circuit 

Circuit  

Circuit 

Circuit  

Circuit 

Circuit 

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  .. ... 

Circuit  

Circuit 

U.  S 


Statua 


Pending 
Closed 


Pending 
Pending. 

Closed 

Pending. 
Closed .. 

Closed 

Closed 

Closed 

Pending . 
Closed,... 

Closed 

Cl(»ed 

Closed.... 
Pending 
Closed... 
Pending 
Pending 
Clc»ed.. . 
Pending 
Closed... 
Pending 

dOBUL... 

dosed.... 


Pge. 


2613 
2372 

2mVA 

2405 

459 

1002 

2171 

851 

928 

2201 

1000 

489 

2218 

346S 

2I6S'a 

1030 

175 

2S20 

266 ',4 

501 

822 

937 '/z 

2224 

2021 

B43 


Lauderdale  Harbors,  Inc.  vs.  Cape  Cod 
Realty  Co.  et  al — :'.;...... 

Lee,   Compt.  vs.  Accurio  .^ _.,»^„„„.^.. 

Lee,  Compt.  vs.  Berrego 

Lee,  Compt.  vs.  Brownie  

Lee,  Compt.  vs.  Carranza „ 

Lee,  Compt.  vs.  Bennett  ,.....„. .._... 

Lee,  Compt.  vs.  Essring .„.,„...«.,„. ..... 

Lee,  Compt.  vs.  Palks  Dept.  Stores 

Lee,  Compt.  vs.  Great  A.  ii  P.  Tea  Co. 

Lee,  Compt.  vs.  Haber  .„.. „ 

Lee,  Compt,  vs.  Lelbovitz ™., 

Lee.  Compt.  vs.  Mangels  . — -».. ™ 

Lee,  Compt.   vs.  Maas  Bros, 

Lee,  Compt.  vs.  Maas.  The  Haberdasher 

Lee.  Compt,  vs.  Sohwob 

Lee,  Compt.  vs.  Twenty-Second  Street 
Drug  stores  „,.,.........._....^ ^. 

Lee,  Compt,  vs.  Woolf  

Ltchthardt  vs.  Pishiman  et  al ,-., 

Liggett  Drug  Co.  vs.  Lee,  Compt. 

London  Operating  Co.  vs.  Pub.  Ind.  Co. .. 

Lowrjr  vs.  Knott . „ „ 

McAllister  vs.  OBannon 

McAllister  Realty  Co.  vs.  O'Bannon 

McCalley  vs.  Hamler  et  al,  ,^.M...«iu^-..... 

McCatley  vs.  Hamler  et  al, ., 

McCormlck  vs.  Wou.  Lake  Wales  Inlet 
Dlst.,  et  al,  _ 

Mcintosh  Inv.  Co.  vs.  Couit  et  al 

McNee  vs.  Wall  .......,._._..,..«__._ 


Injunction 
Injunction 

Injunction   „..., 

Injunction   

Injunction  .„«.,™,« 

Injunction   ...„.., 

Injunction  

Injunction   

Injunction   .... 

Injunction   

Injunction 

Injunction  

Injunction  

Injunction  ,.,....._i„ 

Injunction   „. 

Injunction   

Injunction   , 

Spec,  Perf. 

Injunction 

Receivership 

Receivership 

Injunction    ._. 

Injunction   

Foreclosure    

Foreclosure    

Injunction „_ 

Ejectment ,. 

Injunction  ., „ 


Broward  Circuit 

Hillsborough  Circuit 

Hillsborough  ......Circuit 

Hillsborough  Circuit 

Hillsborough   Circuit 

Hillsborough  .Circuit 

Hillsborough   Circuit 

Hillsborough  Ch-cult 

Hillsborough   Circuit 

Hillsborough  Circuit 

Hillsborough   Circuit 

Hillsborough  Circuit 

Hillsborough  Circuit 

Hillsborough   Circuit 

Hillsborough  Circuit 

Hillsborough  Circuit) 

HUlsborough  Circuit 

Hendry  Orcuit 

Leon   „ Circuit 

Leon   Circuit 

Leon   Circuit 

Palm  Beach   Circuit 

Palm   Beach        Circuit 

Duval    Circuit 

Duval ^Circuit 


Dade 

Orange  ... 
Nor.  Dlst. 


. V.  8.  Dist. 

. .Circuit 

U.  8. 


Pending 

Pending . 
Pending 
Pending . 
Pending . 
Pending . 
Pending . 
Pending . 
Pendittg . 
Pending . 
Pending , 
Pending . 
Pending. 
Pending 
Pending . 

Pending . 

Pending . 

Pending 

Pending. 

Pending . 

Pending. 

Pending 

Pending. 

Closed... 

Closed,.... 

Pending 
Pending 
Fendkog. 


414 

2557 

2555 

2553 

2546 

2544 

2555 

2536 

2535 

2538 

2545 

2552 

2537 

2543 

2551 

2554 

2547 

415 

2303 

505 

517 

264 

264 

333 

324 

1058 

S94 

538 


M 

•4 


TABULATED  REPORT  OP  CIVIL  CASKS  HANDLED  BY  THE  ATTORNEY  0£3fERAL~( Continued) 


Style 

Action 

County 

Court 

Status 

Dkt. 
Pge. 

Manatee  County  et  al.  vs.  Knott  et  al.  ., 

Injunction  ^. ., — 

Tieon     . .  

Circuit  

Closed- 

2125 

Mason  Lbr.  Co.  et  al.  vs.  Lee,  Compt 

Injunction   .  .. „. .. 

Duval .... 

Circuit  .- 

Pending .. 

2442 

Metropolis  Pub.  Co.  vs.  Lee,  Compt 

Injunction  „... 

Leon  — 

Circuit  .- 

Closed 

780 

Miami  Beach  Dev.  Co.  vs,  Hemphill  et  at 

Leon  

Circuit  

Closed 

817 

Miami  Military  Academy  vs,  Lummus 

Tax  Certiflcite  „ 

Dade  

Circuit  

Closed 

401 

Milk  Control  Board  vs.  Miami  Home  Milk 

Control  Producers'  Assn. 

Injunction  „. „.. 

D»de  .  .- 

Circuit 

Closed 

2233 

Miller  vs.  Lee.  Compt. ......    .  „„ 

Foreclosure    ........... 

Dftde 

Circuit  

Pending . 

793 

Miller  vs.  Mnhprt.-t  t^t  nl      ,   „,.,„,  „.,.  „      , .,  ,,,„  ... 

Oftde  . 

Circuit  „ 

Pending 

836 

Mills  vs.  Lee,  Compt. . .... . ....... 

Injunction   

Volusia  _ 

Circuit 

Closed 

2232 

Mme  S.  Mo^habghab,  Inc. _ „ 

Bankruptcy     

Sou,  DM 

Dade 

U.  S.  Dlst. 
Supreme  .. . 

Pending  -, 

Closed 

2124 

Molwln  Inv,  Co.  vs.  Turner       .  . 

Injunction 

2163 

Nelson-Bullock  Co.  vs.  Sou.  Real  Estate 

Corp.  et  al „„ „ 

Can.  Tax  Cert 

St.  Johns  ...„ . 

Circuib 

Closed 

2212 

New  East  Shenandoah  Co.  vs.  Smith 

Mtg.  Foreclosure 

Dade 

Circuit  

Pending .. 

2406  V, 

Nunn  vs,  St.  Johns  River  Conference  

Mandamus         

Dural   

Dade  , .... 

Circuit 

Circuit 

Closed 

Closed 

732 

Orr  vs.  Florida  Industrial  Com.  _. 

W.  Compensation  

2469 

Overstreet.  Rec'r  vs.  Gay  .„ .  

ReceiverShin 

Sou.  Dist 

Leon 

U.  S 

Closed 

PendinE .. 

Closed 

Pending .. 
Fending . 

938 

Palbicke  vs.  Amos,  Compt. „ 

Tax  Cert. 

Circuit 

Circuit  

Circuit  

Circuit  

46B 

Patterson  vs.  Lee 

Iniunetion 

Leon 

Leon   

953 

Faxon's,  Inc.,  et  al.  vs.  Lee.  Compt 

Injunction   .,. 

2257 

Peacock  vs.  Knott,  Ins.  Com'retal „ 

Receivership 

Leon 

516 

Peak  vs.  Mayo,  Com.  Agri. 

Injunction   

Orange  

Circuit  

Closed 

2465 

Pierce-Wall-Purn,  Co.  vs,  Lee,  Compt. .... 

Injunction  .  

Leon   .- 

Circuit 

Pending .. 

2032 

Poekel  vs,  Dowltng  _ „ 

Foreclosure    _. 

Clay 

Circuit 

Pending ,. 

530 

Polk  Company  vs.  Mayo.  Com*r  Agri.  _ 

Injunction  

Letm  ..... 

Circuit 

Pending .. 

2143 

Pope  vs.  Bailess  et  al 

Pope  vs.  Blanton .._ 

Powell  et  al.  vs.  Lee,  Corapt - 

Powell  et  al,  vs.  Lee,  Compt „. 

Powell  et  al.  vs.  Lee,  Compt.  ............ 

Powell,  Rec'r.,  vs.  Lee,  Compt.  

Powell,  Rec'r.,  et  al.  vs.  Lee,  Compt, 
Powell,  Rec'r.,  et  al.  vs.  Lee,  Compt. 
Powell,  Rec'r.,  et  al.  vs.  Lee,  Compt. 
Powell,  Rec'r.,  et  al.  vs.  Lee,  Compt. 

Powell  et  al.  vs.  Lee,  Compt .... 

Powell  et  al.  vs.  Lee,  Compt _... 

Powell  et  al.  vs.  Lee,  Compt 

Powell  et  al.  vs.  Lee,  Compt. 

Powell,  Jr.,  et  al.  vs.  Lee,  Compt 

Pratt  Pood  Co.  et  al,  vs.  Lee,  Compt, 
Quarrler  et  al.  vs.  Warren  et  al 


Quincy  State  Bank  et  al.  vs.  Lee.  Compt. 

Ransom  vs.  Lummis  et  al 

R,  C,  B,  Corp.  vs.  Lee,  Connpt. 

Reeves,  IN  RE: 

Reir  vs.  Simmons  et  al 

Rembrant  Corp.  vs.   Strohmeyer  , 

Rlchardsoti  et  al.  vs.  Baldwin  ..... 

Ringltng  vs.  RlngUng , , . 


Rorick  et  al,  vs.  Board  Comirs  Everelades 

Drainage  Dist.  ..,-... 

Ross  vs.  Lee,  Compt.  . !L . 

Ross,  Rec'r,  vs.  Knott  - „.„„-, 

Roth  vs.  Mayo,  Com'r.  AgrL , 

S.  A.  L.  By.  Co.  vs.  Amos,  Compt. .._ '.. 


Mtg.  Foreclosure 

Injunction 

Injunction   

Injunction   

Injunction   

Injunction   

Injunction   ..„ 

Injunction   

Injunction .. 

Injunction   . „. 

Injunction   .... ..t. 

Injunction   . „-. 

Injunction   „^.^„ 

Injunction   .„.i,.^^i^... 

Injunction  ..^ , 

Injunction    

Injunction   „ 

Injunction    

Injunction ...... 

Tax  Cert ..„_.„_ 

Eschcatment   

Tax  Redemption 

Intervention  , „. 

Injunction  . ,.... 

Divorce  ..._ ., 

XQjunctlon   _ „., 

Reclslon  of  Pledge    . 

Injunction   .„. ._... 

Injunction  ._...__»__-. 

Inj  unction    ^.„__- 


Duval 

Nor,   Dist.   . 

Leon 

Leon   

Leon  

Leon 

Leon    

Leon  ... 

Leon   — 

Leon   .. 

ham   

Leon   — 

Leon   

Leon   

Leon   

Leon    

Escambia  ... 

Oadsden  

Oade  

Dade 

Dade  

Hardee   

Sarasota     ... 

IjCod    

Sarasota  ..... 

Nor.  Dist  .„ 

Volusia  

Nor.  Dist.  ... 

Vojusta  

Leon   ... 


Circuit  

Pending .. 

u.  s 

Pending .. 

Circuit  

Closed 

Circuit 

Closed 

Circuit 

Closed 

Circuit 

Closed - 

Circuit 

Closed 

Circuit  

Closed- 

Circuit  

Closed 

Circuit  

Closed 

Cireuld 

Closed 

Circuit 

Pending .. 

Circuit  

Closed 

arcult 

Closed. 

Circuit 

Closed 

Circuit  

Pending  . 

Circuit  

Closed 

Circuit 

Pending. 

Circuit  

Closed. ... 

Circuit  

Closed 

Co.  Judge 

Pending .. 

Circuit  

Closed 

Circuit  

Closed 

Supreme  . . 

Closed. 

Circuit 

Pending .. 

U,  8 

Pending .. 

U.  S.  Dist. 

Closed 

U,  S,  Dist. 

Fending .. 

Circuit 

Closed 

Circuit  „ 

Closed- 

1008 

679 

902 

902 

902 

1005 

1064 

2005 

2094 

2I4S 

2230 

2259 

2309 

2314 

2436 

2297 

2051 

2066 

397 

681 

2168-0 

S42 

663 

2253 

2S74 

385 

1083 

2180 

2144 

176 


^ 


TABULATED  REPORT  OP  CIVIL  CASES  HANDLED  BY  THE  ATTORNEY  GENERAL— (Continued) 


Style 


8.  A.  L.  Ry.  Co.  va.  Amos,  Compt. 

Shaw  vs.  Hecht .„., _.., 

Sholtz  et  al.  vs.  Harris  et  al.  ..'..._ 
ShoIt£  et  at.  vs.  Tatutn  Land  Co. 

Simmons  vs.  Ltfe,  Compt.  _... 

Sirocco  Co.  vs.  Reed  et  ai 


Six  Mile  Creek  Kenne)  Club  et  al.  vs. 

Racing  Com.  ,....„.„, ^.. ... 

Smith  vs.  Knott  , „.... „ ■. . 

Southern  Kiaft  Co.  vs.  Lee,  Compt 

Spl.  Rd.  &  Bdg.  DIst.  14.  Dade  County 

vs.  State .„. _ 

Squire  vs.  Amos,  Compt. 

Sraeel  &  Jabaty.  Inc.  vs.  Lee.  Compt.  . 
Stansell  vs.  Peoples  Ind.  Ins.  Co.  et  al. 
STATE  EX  REL: 

Adams  vs.  Lee,  Compt. .,. 

Albritton  vs.  Lee,  Ccmpt 

Alien  vs.  Sholtz . 

Allen  vs.  Sholtz  et  al. _ 

Amr.  Insurers  Assn.  vs.  Sholtz  et  al. „ 

Andrews  vs.  Sholtz  et  al. „..„„ 

Andrews  et  al.  vs.  Sholtz  et  aL , 

Andrews  v.s.  Sholti!  et  al „ 


Andrews  et  al.  vs.  Gray.  Sec'y.  State 
Arrles  vs.  Sholtz  et  al. „ 


Action 


Injunction   

Injunction   _ 

Injunction    

Mtg.  Foreclosure 

Mandamus  „ 

Quiet  Title  , 

Certiorari   

Receivership  ..,„., 

Cancellation  T^x  Cert 

Bond  Validation  

Tax  Cert 

Injunction    „ 

Receivership  

Quo  Warranto. 

Mandamm , 

Mandamus 

Mandamus  „„ 

Mandamits  .„......:„. 

Mandamus 

Mandamus 

Mandamus 

Muidamus  ,.„ 

Mandamus  „. 


County 


Loon 

Dade  

Dade  ,..„ 

Palm  Beach 

Leon   ... 

Dade  .......... 


Leon   

Leon  

Nor.  DIst. 


Dade  . 

Leon  . 

Leon  . 
Duval 

Leon  . 

Leon  . 

Leon  . 

Leon  . 
Martin 

Leon  . 

Leon  . 

Lecm  . 

Leon  . 

Leon  . 


Circuit  ... 
Circuit  ... 
Circuit  - 
Circuit  ... 
Supreme 
Circuit  ... 


Court 


Supreme  . 

Circuit  

U.  e.  Ct. 


Circuit 
Circuit 
Circuit 
Circuit 


Supreme 
Supreme 
Circuit  ... 
Circuit  - 
Circuit  ... 
Circuit  .. 
Circuit  ... 
Circuit  ... 
Supreme 
Circuit  ... 


Status 


dosed 

Closed... 
Pending 

Closed 

Closed 

Fending 

Closed... 

Closed 

Pending . 

Closed. . 
Pending . 
Closed 
Closed 


'Closed 

Pending 

Closed 

Closed... . 

Closed 

Closed 

Closed 

Closed 

Closed 

Pending . 


E*t. 
Pge. 


209 

417 

2170 

884 

8U 

462 

829 
507 
2449 

880 
466 
676 
840 

1087-Q 

2639 

022 

2278 

2470 

7S9 

845 

892 

2383 

2216 


al. 


Arries  vs.  Sholtz  ei  al. 

Asbel  vs.  Sholtz  et  al 

Ashmore  vs.  Sholtz  et  al 

Ashmore,  Jr.,  vs.   Sholtz  et 

Ashmore  vs.  Sholtz  et  al. 

Atlantic  Greyhound  Lines  vs.  Mlzelle 

Atlantic  Ice  &  Coal  Co.  vs.  Weems 

Atlantic  Peninsular  Holding  Co,  .„„. 

Barnctt  Natl,  Bank  V,  ,^inlth  

Barron  vs.  Sholtz  et  al. 
Barron  vs,  Sholtz  et  al. 
Barton  vs.  Sholtz  et  al. 
Barton  vs.  Sholtz  et  al. 
Baynes  vs.  Sholtz  et  al. 
Beacon  Operation  Co.  vs.  Sholtx  ...,„. 
Ben  Hur  Life  Asa'n.  vs.  Union  Co, ... 
Ben  Hur  Life  Ass'n.  vs.  Sholtz  et  al. 
Ben  Hur  Life  Ass'n.  vs.  Sholtz  et  al. 
Ben  Hur  Ufe  Ass'n.  vs.  Sholtz  et  al. 
Ben  Hur  Life  Ass'n.  vs.  Sholtz  et  al. 
Ben  Hur  Life  Ass'n.  vs.  Sholtz  et  al. 
Ben  Hur  Life  Ass'n.  vs.  Sholtz  et  al. 
Ben  Hur  Life  Ass'n.  vs.  Bd.  Trustees 
Ben  Hur  Life  Ass'n.  vs.  Martin  Co. ... 
Ben  Hur  Life  Ass'n.  vs.  Union  Co.  ... 
Ben  Hur  Life  Ass'n. 
Ben  Hur  Life  Ass'n. 
Ben  Hur  Life  Ass'n. 
3en  Hur  Life  Ass'n. 
Ben  Hur  Life  Ass'n 
Trustees  et  al.  „_ 


et  al. 


vs.  Charlotte  Co. 
vs.  Sholtz  et  al.  . 
vs.  Sholtz  et  al.  . 
vs.  Sholtz  et  al.  . 
vs.  Board  Bond 


Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 

Mandamus 


Leon   

Leon   

Leon  „ 

Ijeon   

Leon   

Leon 

Leon   

Leon   

Brevard   

Leon   

LMin   — 

Leon   — „ 

Leon  ..... 

St.  Lucie  

Leon   

Utokm 

Leon   

Leon  

Leon   

Leon   , 

Xaod    ., 

Osceola  

Indian  River 

Manatee 

Union   

Charlotte  .,-. 

Leon 

Leon  ..... . 

Leon  ._... 

Indian  River 


Circuit 

Pending .. 

Supreme     - 

Closed 

Circuit 

Closed 

Circuit 

Closed 

Circuit 

Closed 

Supreme  ... 

Pending .. 

Supreme   .... 

Closed 

Supreme  ... 

Closed 

Circuit  

Closed 

Circuit 

Closed 

Circuit 

Closed 

Circuit 

Closed 

Circuit  ■ 

Closed 

Circuit 

Pending .. 

Circuit  

Closed 

Circuit 

Closed 

Circuit 

Closed...... 

Circuit  

Closed 

Circuit - 

Closed 

Circuit 

Closed 

Circuit 

Closed 

Circuit 

Fending  . 

Circuit 

Closed 

Circuit 

Closed 

Circuit  

Closed 

Circuit!   

Pending  . 

Circuit  

Closed 

Circuit 

Closed 

Circuit 

Closed 

Circuit  

Closed 

2568 

61S 

2410 

2440 

2498 

2517  y2 

2093 

848 

606 

1068 

223S 

1025 

2236 

691 

815 

621 

702 

710 

713 

716 

717 

771 

772 

777- 

778 

779 

805 

806 

807 

3082 
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g 


Style 


Ben  Hur  Life  Assn.  vs.  Board  Bond  Tnisteea. 

Ben  Hut  Life  Ass'n.  vs.  Martin  County 

Ben  Hur  Life  Ass'n.  vs.  Sholtz  et  al 

Ben  Hur  Life  Ass'n.  vs.  Sholtz  et  al 

Bennett  vs.  Lee „ 

Blackstone  Corp.  vs.  Sholtz  et  al ....„ 

Blackstone  Corp.  vs.  Sholtz  et  al. 

Blackstone  Corp.  vs.  Sholtz  et  al „ ...... 

Blackstone  vs.  Sholtz  et  al „ 

Blount  vs.  Sholtz  et  al.  

Bond  Trustees  vs.  Sholtz  et  al. 

Boone  vs.  Gray,  Sec'y.  State 

Bridges  vs.  Sholtz  et  al - 

Bridges  vs.  Sholtz  et  al _ 

Brooks  vs.  Sholtz  et  ftl - 

Brown  vs.  ShoItB  et  al.  ...„ 

Brown  vs.  sholtz  et  al , 

Brown  vs.  Sholtz  et  alT 

Brown  vs.  Sholtz  et  al 

Brown  vs.  Sholtz  et  al ..„ 

Brown  vs.  Sholtz  et  al 

Brown  vs.  Sholtz  et  al 

Brown  vs.  Sholtz  et  al 

Brown  vs.  Sholtz  et  al. 

Brown  vs.  Sholtz  et  al 

Brown  vs.  Sholtz  et  at 


Action 


Mandamus 

Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 


County 


Indian  River  ., 

Martin  , 

Leon  „ 

Leon  

Leon 

Leon  

Leon  

Leon  

Leon 

Leon  

Leon  

Leon  - .-.- 

Leon  

Leon  ., 

Leon  ._ 

Leon  

Leon 

Leon  ^ 

Leon  

Leon  , 

Leon  

Leon  

Leon 

Leon 

Leon  

Leon  „ 


Court 


Circuit  ,. 
Circuit  ., 
Circuit  .. 
Circuit  ,. 
Supreme 
Circuit  .. 
circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  .- 
Supreme 
Circuit  .. 
Circuit  .. 
aircuit  .. 
Supreme 
Circuit  .. 
Chcult  .. 
Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  -. 
Circuit  .. 


Status 


Pending 
Closed... 

Closed... 
Closed... 
Closed.. 
Pending 
Pending 
Closed... 
Closed 
Closed- 
Closed,... 
Closed ... 
Closed... 
Closed  - 
Closed.... 
Closed... 
Closed .. 
Closed... 
Closed  . 
Closed.... 
Pending 
Closed... 
Closed .. 
Closed.... 
Closed... 
Pending 


Dkt, 
Pge. 


2483 

925 

820 

919 

2192 

24&0 

2501 

2267 

2271 

2111 

2102 

2408 

798 

956 

658 

839 

S93 

1011 

1019 

2027 

2129 

2223 

2326 

2341 

2350 

2367 


Brawn  vs.  Sholtz  et  al „ 

Brown  vs,  Sholta  et  al 

Brown  vs,  Sholtz  et  al ...^.. 

Brown  vs.  Sholtz  et  al 

Burnett  vs,  Sholtz  et  al , . 

Burta  vs.  Sholtz  et  al , 

Burts  vs.  Sholtz  et  al 

Carlton  Estate,  Inc,  vs,  Sholtz  et  al „.,... 

Carnenter  vs.  Sholtz  et  al „ 

Carpenter  vs.  Sholtz  et  al , 

Carpenter  vs.  Shottz  et  ol „ „ „ 

Carter  vs.  Sholtz  et  al.  . 

Carter  vs.  Sholtz  et  al.  ...^ , „,„ 

Carter  vs,  Sholtz  et  al „ „„^ 

Carter  vs.  Sholtz  et  al,  , „... 

Carter  va.  Sholtz  et  al 

Center  vs.  SboJtz  et  al 

Central  Farmers  Trust  Co,  vs,  Monroe  Co. 

Chalmers  vs,  Sholtz  et  al 

Chalmers  vs,  Sholtz  et  al , 

Chalmers  vs,  Sholtz  et  al 

Chavers  et  al.  vs.  Lee.  Compt,  ... 
Clark  Printing  Co.  v.  Lee,  Compt. 

Clayton  vs,  Sholtz  et  al 

Commander  vs,  Sholta  et  al 

Cook  vs,  Sholtz  et  al _ 

Cowling  vs.  Sholtz  et  al 

Cox  et  al,  vs.  Gray.  Sec^.  Sta^  ... 

Crane  vs.  Sholtz  et  al.  .,„ „„„ 

Crane  vs.  Sholtz  et  al.  ,..,„ 

Crane  vs.  Sholtz  et  al,    „. 


Mandamus  

Mandamus  „ ., 

Mandamus  

Mandamus  

Mandamus  

Mandamus  

Mandamus 

Mandamus  

Mandamus  

Mandamus 

Mandamus  ,... 

Mandamus  

Mandamus  .. 

Mandamus 

MandamuE 

Mandamus  „.. 

Injunction  _, 

Mandamus  „.. 

Mandamus 

Mandamus  

Mandamus  . „ 

Mandamus  

Mandamus  ...„, ... 

Mandamus  

Mandamus  

Mandamus  „ 

Mandamus  

Mandamus  ..„_.._ 

Mandamus  .. „.„._ 

Mandamus  

Mandamus  „ „... 


Leon   „.., 

Leon   

Leon   „. „.,. 

Leon   

Leon   

Leon 

Leon   

Leon  

Leon ^.... 

Leon  „. i 

tseon  .....j£„=ti,_, 

Leon  

Leon 

Leon   „.,„ 

Leon  _ 

Leon 

Lwm  .„ ^ 

Leon  . ™, 

Leon  

t<eon 

Leon  

Leon  ,..„ , 

Leon  . 

Leon  

Leon   „.. 

Leon 

LeoD  

Leon  

Leoo  .....,«....,,„„. 

Leon  

Leon  ... 


Circuit  ... 
Chrcult  ... 
Circuit  ... 
Circuit  ... 
Circuit  -. 
Circuit  . 
Circuit  ... 
Circuit  .. 
Circuit  ... 
Circuit  ... 
Circuit  .  . 
Circuit  ... 
Circuit  .. 
Circuit  ... 
Circuit  ... 
Circuit  ... 
Supreme 
Circuit 
Circuit  ... 
Circuit   .. 
Circuit  ... 
Supreme 
Supreme 
Circuit 
Circuit  ... 
Circuit  ... 
Circuit  ... 
Supreme 
Circuit   , 
Circuit   . 
Circuit  ... 


Pending 
Closed. .. 
Pending 
Closed... 
Closed..-. 
Closed... 
Closed.,.. 
Closed... 
Pending 
Closed..., 
Closed... 

Closed 

Closed... 

Closed..,, 

Closed... 

Closed.... 

Closed.. 

Closed... 

Closed. . 

Closed... 

Closed. , 

Closed 

Closed  . 

Closed... 

Closed. - 

Closed... 

Closed.. 

Closed, 

Closed... 

Closed.,, 

Oosed,,. 


2368 

2464 

2505 

2530 

2222 

2185 

2276 

841 

983 

9G4 

2020 

2150 

2174 

2175 

2189 

2485 

982 

622 

787 

788 

790 

1067 

709 

1069 

2097 

1051 

797 

2508 

763 

801 

1071 
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Style 

Action 

County 

Covu-t 

Status 

Dkt. 
Pge. 

f*rfl.TlP    VR     flllrtlfz    (*ft    (ll 

Mandamus 

Lson    .... 

circuit  

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  ,. 

Circuit  

Circuit  

Circuit  

Circuit 

Supreme  .. . 

Circuit 

Circuit 

Circuit  

Circuit 

Circuit  

Supreme  ,... 
Circuit 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Pending .. 
Pending .. 

Closed 

Closed. 

Pending .. 
Pending ,. 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

1086 

Crane  vs   Sholtz  et  al 

Mandamus 

Mandamus       

Leon   

208S 

Crane  vs.  Sholtaj  et  al 
Oranp  vs    Sholtz  et  al 

Leon         

2161 

Mandamus  

Mandamus  - 

Mandamm  

Leon  

2176 

Crane  vs.  Sholts  et.al 
fTi^aup  VS    Sholtz  pt  ftl 

.... — ,.„,., 

Iieon 

2191 

Leon 

2213 

PTflnp  vK    RhoUz  pt  ftl 

Mandamus 

Leon    - 

Leon              . .  .. 

2239 

Crane  vs.  Sholtz  et  al 
ruranp  vs    Sholtz  et  al 

Mandamus 

2244 

Mandamus  

Leon  

2288 

Crane  vs   Sholtz  et  al 

Mandamus  ..... . ..... 

Mandamus  , ,.„„. 

Mandamus  

Leon   

2330 

Crane  vs    Sholtz  et  al 

Iieon 

2384 

Leon 

2385 

Crane  vs.  Sholtz  et  al 
Crane  vs.  Sholtz  et  at 
Crosby  vs,  Sholtz  et  al 
Crosby  vs.  Sholtz  ct  al 
Culbreath  w.  Sholtz  et 
Culbreath  vs.  Sholtz  et 
Cunningham  et  al  vs. 
Dannenburg  vs.  Sholtz 
Dannenburg  vs.  Sholtz 
Davies  vs.  Sholtz,  et  al 
Davies  vs.  Sholtz,  et  al 
Davies  vs,  sholtz.  et  al 
Davis  vs.  Lee,  Compt.  f 
Pavis  vs.  Sholtz  et  al. 

Mandamus  

Leon 

Leon    

Leon   

Leon    „... 

Leon 

2488 

Mandamus 

Mandamus  

2577 
794 

Mandamus  

1042 

al 

Mandamus 

1053 

al 

Davis  et  al 

Mandamus  

Leon 

Leon   „..,.... , 

Leon 

2363 

Mandamus  

Mandamus _.,... 

Mandamus 

Mandamus 

2172 '/z 

et  al „ 

et  al. „ 

774 
2373 

Leon 

2209 

Mandamus  

Mandamus  

Mandamus  

Leon .i... 

Leon   

Leon    

2284 

2294 

jt  al ... 

602 

Mandamus 

Leon   

743 

Davis  vs.  Sholtz  et  al 

Davis  vs,  SholU  et  al 

Davts  vs.  Sholtz  et  al 

Davis  vs.  Sholtz  et  al 

Davis  vs.  Sholtz'et  al 

Davis  vs.  Sholtz  et  al „.... 

Davis  vs,  Sholtz  et  al 

Davis  vs.  Sholtz  et  al 

Davis  vs.  Sholtz  et  al 

Da  via  vs.  Sholtz  et  al , 

Davis  vs.  Bholtz  et  at. 

Davis  vs.  Sholtz  et  «l ,.,., 

Davis  vs.  Sholtz  et  al 

Davis  vs.  Sholtz  et  al 

Davis  vs.  Sholtz  et  al 

Davis  vs.  Sholtz  et  al ..„. 

Davis  vs.  Sholtz  et  al.  ......... 

Davis  vs,  Sholtz  et  al. , 

Davis  vs.  Sholtz  et  at, 

Davis  vs.  Sholtz  et  al, 

Davis  vs.  Sholtz  et  al 

Davis  vs.  Sholtz  et  al. 

Davis  vs.  Sholtz  et  al, 

Davis  vs.  Sholtz  et  al.  

Defoe  vs.  Sholtz  et  at.  ....... 

DeSoto  Co.  vs.  Sholtz  et  al. 
Dickson  vs.  Sholtz,  et  aL 
Dodson  vs,  Knott  -.™_.„^ 


Dunwody  vs.  Sholtz  et  al. 
Ounwody  vs.  Sholtz  et  al. 
Dunwody  vs,  Sholtz  et  si. 


Mandamus  

Leon   

Mandamus  

Leon 

Mandamus 

licon 

Mandamus  

tieoti   

Mandamus  

Leon   

Mandamus „. 

Leon 

Mandamus  

Leon  

Mandamus „ 

Leon 

Mandamus  „„ 

Leon   

Mandamus  ^„ 

Leon 

Mandamus  „ 

Leon   ., 

Mandamus  „.. 

Leon   

Mandamus  „. 

Leon  

Mandamus 

Leon   

Mandamus  

Leon  ...  .„ 

MandcLTnus  _. 

Leon   

Mandamus  

Leon   

Mandamus 

Ueon  

Mandamus  

Leon 

Mandamus  

Leon 

Mandamus  ■.-. 

Leon  

Mandamus  

Leon  „ 

Mandamus  - 

Leon  — 

Mandamus  „ ., 

Leon 

Mandamus  . 

Leon   

Mandamus ... 

Leon  

Mandamus  

Leon  . 

Mandamus  .„ 

Leon  — 

Mandamus  _ ... 

Leon  

Mandamus  „ 

Leon  

Mandamus  

Leon      

Circuit  ... 
Circuit  ... 
Circuit  ... 
Circuit  ... 
Circuit  ... 
Circuit  ... 
Circuit  -,- 
Circuit  ... 
Circuit  ... 
Circuit  ... 
Circuit  ... 
Circuit  . . 
Circuit  ... 
Circuit  . . 
Circuit  ... 
Circuit  .. 
Circuit  ... 
Circuit  ... 
Circuit 
Circuit  ... 
Circuit  ... 
Circuit  ... 
Circuit  ... 
Circuit  . 
CU-cuit  ... 
Circuit  -- 
Circuit  . . 
Supreme 
Circuit 
Circuit  . 
Circuit   . 


Closed... 
Pending 
Closed... 
Closed.,,. 
Closed.... 
Closed... 
Closed... 
Closed  . 
Closed... 
Closed... 
PendlDK 
Closed  .. 
Closed  - 
Closed  .. 
Closed... 
Closed .. 
Closed. 
Closed  . 
Pending 
Closed 
Closed 
Closed- 
Pending 
Pending 
Pending 
Closed 
Closed... 
Closed 
Closed 
Closed 
Closed.,., 


744 

745 

809 

823 

876 

879 

896 

900 

961 

962 

971 

980 

1013 

1039 

1041 

1056 

2068 

2316 

2329 

2351 

2409 

2406 

2512 

2515 

2081 

729 

1044 

2176 

955 

1098 

2277 
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^ 


St^e 

Action 

County 

Court 

Status 

Pge. 

Dunwody  vs.  Sholtz  et  al 

Durrance  vs.  Sholtz  et  al ,. „ 

Mandamus 

Mandamus 

Mandamus  

Mandamus        ..  .  ...  . 

Leon  . „.,.._^.., 

Leon  

Circuit 

Circuit 

Circuit 

Circuit , 

Circuit 

Circuit  

Circuit  

Supreme  .... 

Circuit 

Supreme  .... 

Circuit 

Circuit 

Circuit  

Circuit  

Circuit 

Circuit 

Circuit  

Circuit  

Circuit  

Circuit  

Circuit 

Supreme    ... 

Circuit 

Supreme    ... 

Circuit 

Circuit 

Closed 

Pending .. 
Pending.. 
Pending ,. 
Pending  . 
Pending  . 
Pending 
Pending .. 
Pending .. 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Pending . 
Pending .. 
Closed.,., 

Closed 

Closed 

Pending 
Fending .. 
Closed 

2353 
2522 

Durrance  vs.  Sholtz  et  al ..... 

Leon 

2533 

Durrance  vs.  Sholtz  et  al 

Leon  — 

Leon _ 

Leon 

2559 

Durrance  vs.  Sholtz  et  al ....... 

Durrance  vs.  Stioltz  et  al 

Mandamus  „ 

Mandamus  „„, . 

Mandamus  ,..,„.,„„. 

Mandamus  ....„., 

Mandamus 

Mandamus  — 

Mandamus  

2563 
2580 

Durrance  vs.  Sholtz  et  al 

Leon  

2582 

East  Coast  Stages,  Inc.  vs.  Mlzelle  et  al.  .,- 

Leon   

2518 

East  Coast  Lbr.  Co.  vs.  liee.  Comot. 

XjMjii 

2566 

Ellis  vs.  Lee,  Compt 

Leon 

Leon 

Leon  

Leon  „ „.„ 

Leon 

2508 

Elston  Bank  &  Trust  Co.  vs.  Sholtz  et  al. 

720 

Elston  Bank  &  Trust  Co  vs  Sholtz  «t  al    

Mandamus  

721 

Elston  Bank  &  Trust  Co.  vs.  Shol^J*  ct  al 

Mandamus 

725 

Elston  Bank  &  Trust  Co  ''3-  dholtz  et  al 

Mandamus 

Miandamus 

853 

Elston  Bank  &  Trust  Co.  vs.  Sholtz  et  al. 

Leon 

Leon 

Leon  

Leon 

870 

Escambia  rinf,  Co.  vs.  Sholtz  et  al 

Mandamus  

2437 

Farmers  &  Dealers  Bank  vs.  Sholtz  et  si. 

ii^rmers  &  Dealers  Bank  vs.  Sholtz  et  al 

Mandamus  

Mandamus  .... ,     

2321 
2i91 

Farmers  &  Dealers  Bank  vs.  Sholtz  et  al 

Mandamus  

Leon  

2562 

Pee  &  Lidden  Co.  vs.  Sholtz  et  al 

Mandamus  

Leon  

Leon 

Leon 

712 

Fidelity  Life  Ass'n.  vs,  Sholtz  et  al 

Mandamus ....... 

761 

Fidelity  &  Casualty  Co.  vs.  Knott  

Mandamus „ 

Mandamus  „ .... 

Mandamus  

2177 

Fidelity  Life  Ass'n.  vs.  Sholtz  et  al 

Leon 

Leon  _,. 

Hardee   ., 

Leon  ...... 

825 

First  Savings  and  Trust  Co.  vs.  Sholtz  et  al. 

2194 

Fisher  vs.  Carlton,  Tax  ColV 

Mandamus 

2500 

Fitchner  et  al.  vs.  Sullivan  et  al 

Mandamus  ,., 

2231 

Florida  Natl.  Bank  vs.  Pinellas  Co 

Florida  Securities,  Inc.  vs.  Sholtz  et  al. 
Florida  Securities,  Inc.  vs.  Sholtz  et  al. 
Florida  Securities,  Inc.  vs.  Sholtz  et  al. 
Florida  Securities,  Inc.  vs.  Sholtz  et  al. 
Florida  Securities,  Inc.  vs,  Sholtz  et  si. 
Florida  Securities,  Inc.  vs.  Sholtz  et  al. 
Florida  Securities,  Inc.  vs.  Sholtz  et  al. 
Florida  Securities.  Inc.  vs.  Sholtz  et  al. 
Morida  Securities,  Inc.  vs.  Sholtz  et  al. 
Florida  ©".curlties.  Inc.  vs.  Sholtz  et  al. 
Florida  SecuruioB.  inc.  vs.  Sholtz  et  al. 
Florida  Securities.  Inc.  v^.  Sholtz  et  al. 
Florida  Securities,  Inc.  vs,  Shoite  et  al. 
Florida  Securities,  Inc.  vs.  Sholtz  et  al. 
Florida  Securities,  Inc.  vs.  Sholtz  et  al. 
Florida  Securities,  Inc.  vs.  Sholtz  et  uL 
Florida  Securities,  Inc.  vs.  Sholtz  et  al. 
Florida  Securities.  Inc.  vs.  Sholtz  et  &I. 
Florida  Securities,  Inc.  vs.  Sholtz  et  al. 
Florida  Securities,  Inc.  vs.  Sholtz  et  al. 

Pee  &  Liddon  Co.  vs.  Sholtz  et  al 

Florida  Securities,  Inc.  vs.  Sholtz  et  al. 
Florida  Securities.  Inc.  vs.  Sholtz  et  al. 
Florida  Securities,  Inc.  vs.  Sholtz  et  al. 
Florida  Securities.  Inc.  vs.  Sholtz  et  al. 
Florida  Securities,  Inc.  vs.  Sholtz  et  al. 
Florida  Securities,  Inc.  vs.  Sholtz  et  al. 
Florida  Securities,  Inc.  vs.  Sholtz  et  al. 
Florida  Securities,  Inc.  vs.  Sholtz  et  al. 
Florida  Securities,  Idc,  vs.  Sholtz  et  aL 


Mandamus 
Mandamus 
Mandamus 

Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 


Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Deon 
Leon 
Iieon 
Leon 
Leon 
Leon 
Iieon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
heon 
Leon 
Leon 
Leon 
Leon 


Supreme  .... 

Closed.. 

633 

Circuit 

Closed 

2205 

Circuit 

Closed 

2206 

::ircuit  

Closed 

2219 

Circuit 

Closed 

2264 

Circuit 

Closed 

2265 

Circuit 

Closed 

226S 

:;h-cuit  ........ 

Closed 

2301 

Ch-cult 

Closed 

2313 

Circuit 

Closed 

2320 

Circuit  

Closed 

2322 

Ch-cuit 

Pending .. 

2328 

Circuit 

Closed...... 

2340 

Circuit  

Closed 

2343 

Circuit 

Closed 

2344 

Circuit  

Closed. 

2345 

Circuit 

Closed.  . 

2346 

Circuit  

Closed 

2348 

Circuit  

Closed.  -  - 

2352 

Circuit  

Closed.. ... 

2354 

Circuit 

Closed 

2355 

Circuit 

Pending . 

2371 

Circuit 

Closed 

2374 

Circuit  

Closed 

2376 

Circuit  

Closed 

2377 

Circuit  

Closed 

2387 

Circuit 

Closed 

3392 

droult 

Pendhig ,. 

2411 

:!lrcuJt 

Closed.  .. 

2414 

Circuit 

Closed  -, 

2418 

Clroult  

Closed 

2441 

(Jl 


t 


TABULATED  REPORT  OF  CIVIL  CASES   HANDLED  BY  THE  ATTORNEY 

QENERAL~(Contlnued) 

Style 

Action 

County 

Court 

Status 

Dkt. 
Pge. 

Florida  Securities,  Inc.  vs.  Sholtz  et  al 

Mandamus 

Leon 

Leon   .. V 

Lson   .„„..{...„„„... 

Leon    ,. 

Leon 

Circuit  

Circuit  

Circuit 

Circuit  

Circuit' 

Circuit  

Ch-cuit  

Circuit 

Circuit  

Circuit  

Circuit  

Circuit 

Circuit  

Circuit 

Circuit  

Circuit  

Circuit 

Circuit  

Circuit 

Circuit 

Circuit 

Circuit  

ClrciiIt 

Clxcait 

Circuit 

Circuit 

Pending .. 

Closed 

Closed 

Pending .. 
Pending., 
Pending .. 
Pending .. 
Pending .. 
Pending .. 
Pending .. 
Pending .. 

Closed 

Closed 

Pending .. 

Closed 

Closed 

Pending .. 

Closed 

Closed 

Closed 

Closed 

Pending .. 
Pending  . 
Pending .. 
Pending .. 
Pending .. 

2445 

Florida  Securities,  Inc.  vs.  Sholtz  et  al 

Mandamus  

2446 

Florida  Securities,  Inc.  vs.  Sholtz  et  al 
Florida  Securities,  Inc.  vs.  Sholtz  et  al 
Florida  Securities,  Inc.  vs.  Sholtz  et  al 

Mandamus  ....„„„,„ 

Mandamus  ...-,,   ™i. 

Mandamus  

2447 
2451 
2452 

Florida  Securities,  Inc.  vs.  Sholtz  et  al 

Mandamus 

Leon   „„„„,...... 

Leon    .„„ ., 

Leon   .„„.. 

Lpon 

Leon     .... 

2454 

Florida  Securities,  Inc.  vs.  Sholtz  et  al 
Florida  Securities,  Inc.  vs.  Sholtz  et  al 

Mandamus 

Mandamus 

2456 
2458 

Florida  Securities,  Inc.  vs.  Sholtz  et  al 
Florida  Securities,  Inc.  vs.  Sholtz  et  al 

Mandamus  .;._ 

Mandamus  — 

Mftfidamus  

Mandamus 

2459 
2460 

Florida  Securities,  Inc.  vs.  Sholtz  et  al 

Leon 

2461 

Florida  S^urities,  Inc.  vs.  Sholtz  et  al 
Florida  Securities,  Inc.  vs.  Sholt"  et  al 
Florida  Securities,  Inc.  ™.  Sholtz  et  al 
Florida  SecurltJ*".  inc.  vs.  Sholtz  et  al 

Leon 

Leon  „ 

Leon   

Leon     

2462 
2463 
2473 
2478 

Mandamus  „. 

Mandamus  ...„ 

Mandamus  

Florida  Peourities,  Inc.  vs.  Sholtz  et  al 

Mandamus  _ 

Mandamus  

Leon   

2478 

Ftcriida  Securities,  Inc.  vs.  Sholtz  et  al 

Leon  ■ 

2484 

Florida  Securities,  Inc.  vs.  Sholtz  et  al 

Mandamus  

Leon     

2486 

Florida  Securities,  Inc.  vs.  Sholtz  et  al 
Florida  Securities,  Inc.  vs.  Sholtz  et  ai 

Mandamus 

Mandamus  

Leon   

Leon 

2489 
2490 

Florida  Securities,  Inc.  vs.  Sholtz  et  al 

Mandamus  

Leon   

2492 

Florida  Securities,  Inc.  vs.  Sholtz  et  al 

Mandamus  

Leon 

2497 

Florida  Securities.  Inc.  vs.  Sholtz  et  al 

Mandamus  

Leon   „.^,„ 

Leon   ....i.._... 

Leon 

Leon 

2502 

Florida  Securities,  Inc.  vs.  Sholtz  et  al 

Mandamus  

2503 

Florida  Securities,  Inc.  vs.  Sholtz  et  al 
Florida  Securities,  Inc.  vs.  Sholtz  et  al 

Mandamus 

Mandamus 

2524 
2535 

£ 


Poster  vs.  Sholtz  et  al. „ 

Poster  vs.  Glades  County  „ 

Foster  vs.  Sholtz  et  al.  ......._ 

Foster  vs.  Sholtz  et  al 

Fulwood  vs.  Southeastern  Express  Co.  et  al., 

Gaines  vs.  Davis  et  al x 

Gallaher  vs.  Sholtz  et  al 

Garber  vs.  Sholtz  et  al. ,„..-.^.-. „.-.. 

Garland  vs.  Sholtz  et  al. 

Garland  vs.  Sholtz  et  al 

Gates  vs.  Sholtz  et  al.   

Gates  vs.  Sholtz  et  al ._„ 

Gates  vs.  Sholtz  et  al.  ....„,„.„ .„ 

Gates  vs.  Sholtz  et  al. „„,,......„... 

Gates  vs.  Sholtz  et  at. ..._. ..„ 

Gautier  vs.  Sholtz  et  al 

Gautier  vs.  Sholtz  et  si.  , „„ „.. 

Oautier  vs.  Sholtz  et  al ..., 

Gautier  vs.  Sholtz  et  aL _„„, 

Gautier  vs.  Sholtz  et  al.  ™»....™. 

Gautier  vs.  Sholtz  et  al.  . ^^.„.„ 

Getzen  vs.  Sholtz  et  al.  ....,.•: „. 

Gillespie  et  al.  vs.  Sholtz  et  al 

Gillespie  vs.  Ocean  Shore  Imp.  Mat.  ..._ 

Gillespie  vs.  dtnis  County  et  al ...... 

Gillespie  vs.  Sholtz  et  al „ . 

Gillespie  vs.  Sholtz  et  al 

Gillespie  vs.  Sholtz  et  a!. 

QUlespie  vs.  Sholtz  et  al _ 

Gillespie  vs.  Sholtz  et  al ,..^ .^ 

Gillespie  vs.  Sholtz  et  al . . ™.. 


Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
MandamuB 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 


Cfrcuit  ... 

Circuit  ... 

Circuit  ... 

Circuit  ... 
Supreme 

Circuit  ... 

Circuit  ... 

Circuit  ... 

Circuit  ... 

Circuit  ... 

Circuit  ... 

Circuit  ... 

Circuit  ... 

Circuit  ... 

Circuit  ... 

Circuit  ... 

Circuit  ... 

Circuit  . . 

Circuit  ,,. 

Circuit  ... 

Circuit  ... 
Supreme 
Circuit    . 

Circuit  .. 

Circuit  . 


Closed 

Closed. 

Closed 

Pending .. 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed...... 

Closed 

Pending ,. 

Closed 

Closed 

Closed 

Closed 

Closed 

Pending .. 

Closed 

Closed.. .. 
Pending .. 
Pending. 


Circuit iPending. 


Circuit 
Circuit 
Circuit 
Circuit 
Circuit 


Closed. .. 

Closed 

Closed 

Closed-... 
Peodlng. 


2270 

2339 

2510 

2681 

2168-d 

1033 

2076 

2289  <• 

2247 

2272 

2305 

2306 

2308 

2332 

2534 

2137 

2195 

2337 

2327 

2370 

2560 

566 

493 

626 

63? 

637 

642 

644 

693 

736 

750 


TABULATED  REPORT  OP  CIVIL  CASES  HANDLED  BY  THE  ATTORNEY  GENERAL— (Continued) 


S 


Style 

Action 

County         1 

Court 

Status 

Dkt. 
PBe. 

Qlllespie  vs.  Sholtz  et  al. 

Mandamus 

..,„i...,i.......„i Mandamus  

Leon   

Circuit  

Circuit 

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  

CirciUt  

Circuit  

Circuit  

Circuit  

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Closed, 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Cloaed 

Closed 

Closed - 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Pending .. 
Pending .. 
Pending .. 

766 

Gillespie  vs.  Sholtz  et  al. 

Leon     

810 

Gillespie  vs.  Sholtz  et  al. 

.- ,,„..,,„^ _..,  Mandamus  ....,„,„,„ — ~ 

. »...„...„. Mandamus  „„.*. 

MandamiK  

Leon   

813 

^illesple  vs.  Sholtz  et  al. 
Gillespie  vs.  Sholtz  et  al. 

Iifton   ...„.,., 

Leon   

Leon 

Leon   

812 
837 

Gillespie  vs.  Sholtz  et  al. 

Mandamus  

875 

Gillespie  vs.  Sholtz  et  al. 

„.i.„......„ „ Mandamus  . — 

Mandamus  

882 

Gillespie  vs.  Sholtz  et  al. 

Leon   

889 

Oillespie  vs.  Sholtz  et  al. 

.,.„ Mandamus  

Leon   

Leon   „... 

Lieon 

Leon     

888 

Gillespie  et  al.  vs.  Sholtz 

et  al Mandamus    „ 

901 

Gillespie  et  al.  vs.  Sholtz 

et  al Mandamus  

917 

Oillespie  vs.  Sholtz  et  al. 

„ „.„......,.„v.. Mandamus 

927 

Goodson  V6,  Sholtz  et  al 

Mandamus  „. 

Leon  -.„ 

Leon 

Leon 

2528 

Gorman  vs.  Sholtz  et  al. 

Mandamus  

833 

Qratiam  vs.  Sholtz  et  al 

„ Mandamus 

3317 

Graham  vs.  Sholtz  et  al 

Mandamus 

Leon 

Leon 

2318 

Graham  vs.  Sholtz  et  al 

Mandamus  _ 

2319 

Graham  vs.  Sholtz  et  al 

„  Mandamus  

Leon „ „.., 

Leon     

3347 

Graham  vs.  Sholtz  et  al 

„,. Mandamus  , 

Mandamus  .  . 

2381 

Graham  vs.  Sholtz  et  al 

Leon 

2432 

Graham  vs,  Sholtz  et  al 

„  Mandamus  

Leon   

Leon 

2433 

Graham  vs.  Sholtz  et  al 

...,. Mandamus  

2434 

Graham  vs.  Sholtz  et  al 

Mandamus  

Leon  

Leon 

2453 

Graham  vs,  Sholtz  et  al 

Mandamus  

2486 

Graham  vs.  Sholtz  et  al 

„„,_.„..., Mandamus  

Leon 

2487 

Graham  vs.  Sholtz  et  al 

.,..„ Mandamus  „ 

Leon  

2531 

Qreen  vs.  8holtz  et  al. 

Green  vs.  Sholtz  et  al 

Green  vs.  Sholtz  et  al 

Qreen  vs.  Sholtz  et  ol. 

Hagen  vs.  Smith 

Haley  &  Co.  vs.  Sholtz  et  al 

Hamilton  vs.  Sholtz  et  al „ 

Hamilton  vs.  Sholtz  et  at. „„„. 

Hamilton  vs.  Sholtz  et  al 

Handler  vs.  Sholtz  et  al. 

Hanna  vs.  Lee.  Compt 

Hanna  vs.  Lee,  Compt 

Harries  &  Co.  vs.  Sholtz  et  al. 

Harries  It  Co.  vs.  Sholtz  et  al 

Harries  &  Co.  vs,  Sholtz  et  al ...„, 

Harries  &  Co.  vs.  Sholtz  et  al „ 

Harries  &  Co.  vs.  Sholtz  et  al 

Harries  St  Co.  vs.  Sholtz  et  al. 

Harrington  et  al.  vs.  Sholtz  et  al. 

Harrington  et  al.  vs.  Sholtz  et  al.  ........ 

Hemker  vs.  Sholtx  et  al.  

Kemando  State  Bank  vs.  Sholtz  et  al. 

Highlands  Co.  vs.  Amos,  Compt 

Holgate  Inv.  Co.  v.  Sholtz  et  al 

Holgate  Inv.  Co.  v.  Sholtz  et  al ...._ 

Hopkins  vs,  Sholtz  et  al ...._ 

Hopkins  vs.  Sholtz  et  al 

Hopkins  vs.  Sholtz  et  al 

Hoplclns  vs.  Sholtz  et  al „ „_. 

Hopkhua  vs.  Sholtz  et  al _... 

Hopkin.s  vs.  Sholtz  et  al.    ....„ .„ 


Mandamus 

Leon   

IWnnrlfiTnlls 

Tjaaa 

Mandamus  

Leon  

Mandamus  „... 

Leon   .- 

Mandamus 

Volusia  1. .«.. 

Mandamus  

Leon   

Mandamt^ 

Leon   

Mandamus  ., 

Leon 

Mandamus  „ 

Leon  

Mandamus 

Leon        ...- — 

Mandamus  — 

Ijeon  — 

Mandamus  

Lran  ..  .i......  .. 

Mandamus  

X«on  , 

Mandamus  .. 

Leon  

Mandamus  „™.,. 

Leon — 

Mandamus  

Leon  

Mandamus  

Leon  

Mandamus  „... 

Leon  , 

Mandamus  

Leon 

Mandamus  

Lpon   .... 

Mandamus 

Leon 

Mandamus 

Leon     

Mandamus  

Leon   .._ — 

Mandamus 

Leon 

Mandamus  . 

Leon  ......... 

Mandamus . 

LeoD  

Mandamus . 

leoxL  —  —     . 

Mandamus  _„, 

hetm,  .^ 

Mandamus  „ ... 

Letai  .. 

Mandamus  

Leon   :. 

Mandamus  „ 

Leoo _.. 

Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  -, 
Circuit  . 
Circuit  .. 
Circuit  .. 
Supreme 
Supreme 
Circuit  .. 
Circuit  . 
Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  .- 
Circuit .. 
Circuit  .. 
Circuit  .- 
Circuit  .. 
Circuit  .. 
Circuit 
Circuit  ., 
Circuit  .. 
Circuit  -. 
Circuit  .. 
Circuit  . 
Circuit  -. 


Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed.,... 
Closed..,.. 

Closed 

Closed 

Closed 

Closed..... 

Closed 

Closed 

Closed, ., 

Closed 

Closed 

Closed... 
Pending . 
Pending . 

Closed 

Closed 

Pending . 

Closed 

Closed., -,- 

Closed 

Closed 

Closed..,.. 
Closed 


2054 

2055 

2056 

2057 

1040 

2268 

2049 

2064 

2075 

&38 

I04S^ 

2296 

1020 

1065 

2186 

2190 

2197 

2388 

816 

2077 

2576 

2579 

124 

670 

673 

685 

887 

912 

916 

1026 

2072 


TABULATEOD  REPORT  OP  CIVIL  CASES  HANDLED  BY  THE  ATTORNEY  GENERAL— (Continued) 


cti 


style 

Action 

County 

Court 

Status 

Dkt. 
Pge. 

Hoplcins  vs.  Sholtz  et  al 

Mandamus  

Leon  

Circuit  

Circuit 

Circuit  

Circuit  

Gh-cuit  

Circuit  

Supreme  .,„ 

Circuit  

Supreme    ... 

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  

Chxjuit  

Circuit 

Circuit  

Circuit  

Circuit  

Circuit  

Circuit 

Circuit  , 

Circuit  

Circuit 

Chrcuit  

Supreme  .... 

Closed 

Closed 

Closed 

Closed...,. 

Closed 

Closed 

Pending ., 
Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Fending ., 

Closed 

Closed 

Pending ,, 

Closed 

Closed 

2087 

Hopkins  vs.  Sholtz  et  al _ „ 

Hopkins  vs.  Sholtz  et  al 

Mandamus 

Mandamus  

Leon   , 

Ijeon   ..,,. 

2088 

2130 

Hopkins  vs.  Sholtz  et  al.  _ 

Mandamus  

Mandamus 

Leon   

2140 

Hopkins  vs.  Sholtz  et  al 

Hopkins  vs.  Sholtz  et  al i.,.^^.. «i.,i 

Leon   

2156 

Mandamus 

Leon   ,.....„„... 

Leon   

Leon 

Leon 

Leon   ..... :. 

Leon      

2196 

Houston  vs.  Sholtz  et  al.  .._„„__,„..„,.„    

Mandamus  „ 

Mandamus  

700 

Jackson  vs.  Sholtz  et  al ....,,.^,„..^ 

786 

Jackson  vs.  Gray,  Secy.  Stata 

Mandamus 

2507 

Johnston  vs.  Sholtz  et  al 

Mandamus  , 

994 

Johnston  vs.  Sholtz  et  al. .... 

Mandamus 

1038 

Johnston  vs.  Sholtz  et  aL  „...., 

Johnston  vs.  Sholtz  et  al.  .   _„._ ^ . 

Mandamus 

Mandamus 

Leon   ....  „_■_    .. 
Leon 

1088 
2071 

Johnston  vs.  Sholtz  et  aL „ ». 

Mandamus  

Mandamus  

Leon   

2102 

Johnston  vs.  Sholtz  et  al. 

Leon   -.., 

Leon   

Leon  .........™. . 

Leon 

2220 

Johnson  vs.  Sholtz       .    .... ' 

Ms.nfifl.miiM 

2304 

Johnson  vs.  Sholtz  et  al „.. 

Mandamus  

2311 

Jones  vs.  Sholtz  et  al ..... 

Mandamus  

1066^/^ 

Jones  vs.  Sholtz  et  al 

Mandamus 

IiCon 

2135 

Katz  vs.  Sholtz  et  al ...... 

Mandamus  

Leon 

Leon 

2356 

Keane  vs.  Sholtz  et  al 

Mandamus  

2112 

Keane   vs.   Sholtz  ._ „ 

Mandamus  

Leon 

Leon 

Leon 

2116 

Keith  vs.  Sholtz  et  al „ 

Mandamus     „. 

2521 

Keith  vs.  Sholtz  et  al 

Mandamus 

Mandamus    

2548 

Kenll worth  Holding  Co.  vs.  Sholtz  et  al 

Leon   

Leon   

861 

Eermedy  vs.  Knott 

Mandamus  

2180 

Knott  vs.  Ryan ....„ _ „ 

Kokomoor  et  al  vs.  Baldwin  et  al 

Kurz  vs.  Lee,  Compt 

Landis,  Att'y.  Gen'l.  vs.  Adams  et  al 

Landis,  Att'y.  Gen'l.  vs.  Albrltton ^ 

Landis.  Att'y.  Gen'l,  vs.  Baxter 

lAndls,  Att'y.  Genl.  vs.  Bennett  

Landis.  Att'y.  G€n'l.  vs.  Bird ........... 

Landis.  Att'y.  Gen'l.  vs.  Brown  et  al 

Landis,  Att'y.  Gen'l,  et  al.  vs.  City  of 

Miami  Beacli 

Landis.  Att'y.  Gen'l.  vs.  City  of  Sebring  -  .. 

Landis.  Att'y.  Gen'l.  vs.  City  of  Sebring 

Landis.  Att'y.  Gen'l,  V8.  City  of  Sou.  Miami.. 
Landis,  Att'y,  Gen'l.  vs.  City  of  Sou.  Miami. 
Landis.  Att'y,  Gen'l.  vs.  City  of  Sou.  Miami.. 
landis.  Att'y.  Gen'l.  vs.  City  of  Sou.  Miami 

Landis.  Att'y,  Genl.  vs.  Putch 

Landis,  Att'y.  Gen'l.  vs,  Putch 

Landis  vs.  Gildersleeve  „ 

Landis.  Att'y.  Genl.  vs.  Gumey  et  al 

Landis.  Att'y.  Gen'l.  vs.  Johnson  et  at 

Landis.  Att'y.  Oen'l,  et  al  vs,  Jones  et  al.  .. 

Landis,  Att'y.  Gen'l.  vs.  Kennedy 

Landis,  Att'y,  Qen'l.  vs.  Lake  Malntland 

Landis  et  al,  vs.  Lake  Placid _ 

State  ex  rel.  Landis.  Att'y.  Gen'l.  et  al.  vs. 

Lewis  et  al. . .......... 

Landis,  Att'y.  Gen'l.  vs.  Lewis __„_ 

Landis.  Att'y.  Gen'l.  vs.  McKinney 

Landis.  Att'y.  Oen'l.  vs.  City  of  North  Ml^ni 


Injunction    Hillsborough   ......Circuit 


Construe  Trust  Alachua   . 

Mandamus  Leon   

Quo  Warranto  Dade  ,..„... 

Quo  Warranto Sarasota 

Qua  Warranto  Leon    

Quo  Warranto  Suwannee 

Quo  Warranto Leon   , 

Quo  Warranto „...  Dade  ...„.., 


...Circuit  .. 
...Supreme 
...Circuit  .-- 

^.Supreme 
...Supreme 
...Circuit  -. 
...Supreme 
...Circuit  ... 


Pending . 

Pending , 

Closed 

Closed 

Closed 

Closed 

Pending 

Closed 

Pending 


Quo  Warranto  Dade  Circuit Pending 

Quo  Warranto Highlands    Circuit  :.:ciosed,.-. 

Quo  Warranto Highlands   Circuit  Closed 

Quo  Warranto  . Dade   Circuit  Pending 

Quo  Warranto „.  Dade  .....„, .. Circuit  „.!Pending 

Quo  Warranto Dade  ..„ Circuit  jpendlng 

Quo  Warranto  Dade .„...Circult  |Pending. 

Quo  Warranto Leon Circuit  |Closed.... 

Quo  Warranto  ...„. Leon Supreme  ...iClosed 

Quo  Warranto Suwannee Circuit jpending 

Quo  Warranto Orange  .,.„ Circuit iClosed..... 


Quo  Warranto Hillsborough   Circuit  . 

Quo  Warranto -,  Leon  Supreme 

Quo  Warranto Leon  ^ Supreme 

Quo  Warranto Orange  Circuit  . . 

Quo  Warranto Leon    ...........Supreme 


Injunction   „,..  Pinellas 

Mandamus  „....»...  Leon    ... 

Quo  Warranto ,. Leon   .... 

Quo  Warranto Dade  .... 


..Circuit   .. 
..Supreme 

..Supreme 
..Circuit  . . 


Closed . 
Clwed.- 
I  Closed 

[Closed. 
Closed 


Closed 

Closed 

Closed 
Pending 


2550 

2567 

2024 

936-Q 

1082-Q 

855 

1-Q 

g54-Q 

4-Q 

907-Q 

K-Q 

3-Q 

L-Q 

O-Q 

Y-Q 

6'Q 

V-Q 

S-Q 

1-Q 

M-2 

X-Q 

1072-Q 

U-Q 

930-Q 

Zl-Q 

2001 
831 
T-Q 
S-Q 


S 


TABULATED  REPORT  OF  CTVIL  CASES  HANDLED  BY  THE  ATTORNEY  GENERAIj—(  Continued  I 


Stjrle 


State  ex  rel.  Landis,  Att'y.  Oen'l.  et  al.  vs. 

Bobt.  Hungerford  Industrial  School  

Landis.  Att'y.  Oen'l,  vs.  Roberts  Ji  Sons, 

Funeral  Home  ,„.„„..„.. 

Landis.  Att'y.  Oen'l.  vs.  Robinson 

Landis,  Att'y.  Oen'l,  and  Collins  vs, 

Sholtz  et  al 

Landis,  Att'y.  Oen'l.  and  Collins  vs. 

Smith  et  al. .,-. 

Landis,  Att'y.  Oenl.  et  a),  vs,  Swanson 

Landis,  Att'y.  Oen'l.  vs.  TiUson  _... 

Lendls,  Att'y.  Oen'l.  vs.  Thompson 

t^andls,  Att'y,  Oen'l.  et  al.  vs.  Town  of 

Lake  Placid  „ 

Lane  Drug  Stores  vs.  Carswell  ...,.,„.„.^^:rr;:_.. 

Lane  Drug  Stores  vs.  Simpson  ..._ .. 

Lawson  vs.  Lee,  Comptroller 

Massey  vs.  Lee,  Comptroller 

Leedy -Wheeler  tt  Co 

Leon  Loan  &  Finance  Co.  vs.  Sboltz  et  al — 

Leon  Loan  &  Finance  Co.  vs.  Sholtz  et  al 

Leon  Loan  &  Finance  Co.  vs.  Sholtz  et  al 

Leon  Loan  ti  Finance  Co,  vs.  Sholtz  et  al 

Leon  Loan  &  Finance  Co.  vs.  Sholtz  et  al 

Leon  Loan  &  Finance  Co.  vs.  Sholtz  et  al. ..., 
Leon  Loan  &  Finance  Co.  vs.  Sholtz  et  al 


Action 

Count? 

Court 

Status 

Diet. 
Pge, 

Injunction  „ 

Quo  Warranto 

Quo  Warranto  ...,.„ 

Quo  Warranto  .......;...... 

Quo  Warranto  ..—.«. 

Orange   „ 

Marion  ^ 

Wafeulla   .,  ,. 

Leon „.. 

haaa  

Leon  

Volusia  ^„. 

Dade 

Hlghlanda    

Leon 

Circuit  

Circuit  

Circuit   

Circuit  

Circuit  

Supreme  .... 

Circuit  i 

Supreme   .... 

Circuit 

Supreme  . . 
Supreme    . 
Supreme   ... 
Supreme  ... 

Circuit  

Circuit 

Circuit  

Circuit  .... 

Circuit  

Circuit  

Circuit 

Circuit 

Pending  . 

Pending. 
Closed 

Closed 

Closed 

Closed 

Pending 
Closed 

Closed 

Closed 

Closed 

Closed 

ClofWd 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed... 
Closed 

831 

844 

Q 

2161 -Q 

W-Q 

Quo  Warranto  .„„ „. 

Quo  Warranto 

Quo  Warranto 

8&6-Q 

Z-Q 

N-Q 

Quo  Warranto ..... 

Mandamus        

Zl-Q 
1078 

Mandamus                  „ 

Leon    

2091 

Mandamus  „„ 

Mandamus  

Mandamus  „,. „,... 

Leon   „ 

Leon    

Leon   „ 

Leon   . 

Leon  ~ 

Leon  _ ™ 

Leon  

Leon  

Leon  , .....»,..    . 

2107 
2048 
2019 

Mandamus 

2241 

Mandamus 

2242 

Mandamus  

2246 

Mandamus 

229S 

Mandamus  

Mandamus        •   

2300 
2378 

Mandamus  ....; 

Leoia — 

2407 

Leon  Loan  &  Ptoance  Co.  vs.  Sholtz  et  al. ... 

State  ex  rel.  Leon  Loan  &  Finance  Co.  vs. 
Sholtz  et  al 

Leon  Loan  &  Finance  Co.  vs.  Sholtz  et  al. ... 

Leon  Loan  &  Finance  Co.  vs.  Sholtz  et  al. ..- 

Leon  Loan  &  Finance  Co.  vs,  Sholtz  et  aL  ... 

Lesser  vs.  Sholtz  et  al. 

,  Lesser  vs,  Sholtz  et  al „„,. 

Lesser  vs.  Sholtz  et  al „.™„,„™._„™„ 

Lesser  vs.  Sholtz  et  al „,.._.„ 

Lesser  vs.  Sholtz  et  al 

Lesser  vs.  Sholtz  et  al.  „. 

uesser  vs.  Sholtz  et  al „„,._ 

Lesser  vs.  Sholtz  et  al „...„.„„,.„„..„ 

Lesser  vs.  Sholtz  et  al 

Lesser  vs.  Sholtz  et  al.  ,.,- „ 

Ijcsser  vs,  Sholtz  et  al . ,. 

Lesser  vs.  Sholtz  et  al , ....^.„,.. 

Lesser  vs.  Sholtz  et  al.  ...-.,„„„.„...„.„ „., 

Lesser  vs.  Sholtz  et  al. „ 

Lesser  vs.  Sholtz  et  al „ 

Lesser  vs.  Sholtz  et  al 

Lewis  vs,  Hanson 

Liberty  Mutual  Ins.  Co.  vs,  Knott  et  al.  ..... 

Lifsey.  Jr..  vs,  Sholtz  et  al. . 

Lifsey.  Jr.,  vs.  Sholtz  et  al. 

Sholtz  et  al. . 

Sholtz  et  al ^„ 

Sholtz  et  al .^.. .__.^ 


Lifsey,  Jr.,  vs. 
Lifsey,  Jr.,  vs. 
Lifsey,  Jr.,  vs, 
Lifsey,  Jr„  vs. 


Sholtz  et  al. 


LUsey,  Jr.,  vs,  Sholtz  et  al. 


Mandamus 

Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 


Leon 

Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
beon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
LeoQ 

Leon 
Leon 
Leon 
Leon 


Circuit 

Closed 

Circuit 

Closed 

Ch-cuit 

Pending .. 

Circuit 

Pending .. 

Circuit  

Closed 

arcult 

Closed 

Circuit  

Closed 

Circuit 

Closed... - 

Circuit 

Closed 

aircult  -.,... 

Closed 

Oircult  

Pending 

Circuit  

Closed 

Circuit  

Closed 

Circuit  

Closed 

Circuit 

Closed 

Circuit  

Closed. 

Circuit 

Closed 

Circuit  

Pending 

Circuit 

Closed 

Circuit 

Closed. 

Circuit 

Closed 

:;ircuit 

Pending  . 

Supreme  .. , 

Closed    ., 

Circuit 

Pending 

Circuit 

Pending ,. 

Circuit  

Pending . 

arcult 

Pending „ 

Circuit  

Pending .  1 

arcult 

Pending 

Circuit 

Pending . 

2419 

2420 

3457 

2499 

2457 

871 

984 

985 

986 

987 

988 

989 

990 

991 

992 

1047 

1048 

1049 

1050 

1080 

2182 

2092 

2168-b 

2393 

2394 

2395 

2396 

2397 

2398 

2399 


TABULATED  REPORT  OF  CIVIL  CASES  HANDLED  BY  THE  ATTORNEY  GENERAL— (Continued) 


Style 


LJfsejr.  Jr.,  vs.  Sholtz  et  al. 

Lifsey,  Jr..  vs.  Sholtz  et  al ,.- ,,.!..„_.-.. 

Llfsey,  Jr.,  vs.  Sholtz  et  at „.„_„._„„„.. 

Lifsey,  Jr.,  vs.  Sholtz  et  at .— , ,. 

Lifsey.  Jr.,  vs.  Sholtz  et  al. 

Uncoln  Nat.  Life  Ins.  Co.  vs.  Sholtz  et  al. 

Lesser  vs.  Sholtz  et  al,  .„,„. 

Logan  vs.  Sholtz  et  al.  ...„_.,„, „ 

Lumbermen's  Mutual  Casualty  Co.  vs. 

Knott  et  al 

Lyman  vs.  Sholtz  et  al 

Lyman  vs,  Sholtz  et  al. „ _„ 

Lyman  vs.  Walt  et  al. ..._ .,*^,„_„...„ 

Lyman  vs.  Wall  et  al. 

Lyman  vs.  Wall  et  al. 

Lyman  vs.  Wall  et  al 

Lyman  vs.  Sholtz  et  al 

Lyman  et  al  vs.  Martin  County 

Lyman  et  al.  vs.  Sholtz  et  al 

McEwen  vs.  Sholtz  et  al. 

McEwen  vs.  Sholtz  et  al 

State  ex  rel.  McBwen  vs.  Sholtz  et  al „. 

State  ex  rel.  McMaster  vs,  Sholtz  et  al 

Manatee  Co.  Bldg.  k  Loan  Ass'n.  vs. 

Crawford 

Martin  vs.  Sholtz  et  al 


Action 


Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 

Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 

Mandamus 
Mandamus 


County 


Leon  . 

Leon  , 

Leon  . 

Leon  . 

Leon  . 

Leon  . 

Leon  . 

Leon  . 

Leon  . 

Leon  . 

Leon  . 

Leon  . 

Leon  . 
Martin 

Leon  . 

Oade  . 

Leon  . 

Leon  . 

Leon  . 

Leon  . 

Leon  . 

licon  . 

Leon  . 


Court 


Status 


Diet. 
Pge. 


Circuit 
Circuit 

Circuit 
Circuit 
Circuit 
Circuit 
Circuit 
Circuit 


Supreme  .. 

Circuit  

Circuit  -, ... 

Circuit  

Circuit  

Circuit  

Circuit  ...... 

Circuit 

U.  S,  Dist. 

Circuit ; 

Circuit  

Circuit 

Circuit  

Circuit  


Pending , 
Pending 
Pending , 
Pending . 
Pending . 

Closed 

Closed 

Closed 


Closed.... 

Closed 

Closed 

Closed 

Closed. ... 

Closed 

Closed 

Closed... 
Pending . 

Closed 

Closed 

Closed 

Closed 

Closed 


Circuit Closed.. 

Circuit IClosed.. 


2400 

2401 

2402 

2404 

2403 

2139 

939 

886 

2168-c 

723 

724 

751 

752 

767 

768 

B35 

1037 

2136 

772 

814 

2142 

932 

119 
1034 


Martin  vs.  Sholtz  et  al 

Martin  vs.  Sholtz  et  al 

Masters  vs.  Sholtz  et  al. 

Massey  vs.  Board  Admr ...i. 

Mastln  &  Co.  vs.  Knott  ..._ „_..... 

Mayer  vs.  Sholtz „.„.„„,. 

Meredith  vs.  Sholtz  et  al 

Meredith  vs.  Sholtz  et  al 

Meredith  vs.  Sholtz  et  al _.. . 

Meredith  vs.  Sholtz  et  al ,..,„ 

Meredith  et  al,  vs.  Sholtz  et  al.  ........... 

Meredith  et  al,  vs.  Sholtz  et  al 

Meredith  vs.  Sholtz  et  al. 

Meredith  vs.  Sholtz  et  ol _„„™, .. 

Meredith  vs.  Sholtz  et  al.  .  - 

Meredith  et  al.  vs.  Sholtz  et  al. 

Meredith  et  al.  vs.  Sholtz  et  al. ...- 

Meredith  vs.  Sholtz  et  al.  -. 

Meredith  et  al.  vs.  Sholtz  et  al 

Meredith  et  al.  vs.  Sholtz  et  al „.. 

Meredith  vs.  Sholtz  et  al ^ 

Meredith  vs.  Sholtz  et  al 

Meredith  et  al.  vs.  Sholtz  et  al. 

Mereditii  vs.  Sholtz  et  al 

Meredith  et  al.  vs.  Sholtz  et  al 

Meredith  et  al.  vs.  Sholtz  et  al ^.... 

Meredith  vs.  Sholtz  et  al.     ...,.„.... 

Meredith  et  al.  vs.  Sholt%  et  al. 

Meredith  et  al.  vs.  Sholtz  et  al. , 

W.  J.  Meredith  et  al.  vs.  Sholtz  et  8l. 
Meredith  et  al.  vs.  ShoHz  et  al 


Mandamus 

Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 


Leon  .... 

Leon  .... 

Leon  .... 

Leon  .... 

Leon  .... 

Leon  .... 

Ijeon  .... 

Leon   

Leon   

Leon  .... 

Leon  .... 

Leon  .... 

Leon  .... 

Leon  .„. 

Leon   

Leon  .... 

Leon  ,..,, 

Leon  .... 

Leon  ..... 

Leon  

Leon  .,.„ 

Leon  .... 
Sarasota 

Leon  ...., 

Leon  ..-„ 

Leon   

Leon  .... 

Leon  .... 

Leon  

Leon 

Leon  ..... 


Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  , 
Supreme 
Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  . 
Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  - 
Circuit  ., 
Circuit  .. 
Circuit  .. 
Circuit  ,. 
Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  . 
Circuit  . 
Circuit  . 
Circuit  , 
Circuit  . 
Circuit  . 
Circuit  . 
Circuit 
Circuit . 
Circuit  .. 


Closed.. 
Closed. 
Closed . 
Closed . 
Closed. 


1035 

2040 

868 

773 

2179 

Closed 1976 


Closed 

906 

Closed 

933 

Closed 

937 

Closed 

957 

Closed-  ,.- 

963 

Pending. 

999 

Pending  . 

1014 

Closed 

1015 

Closed 

1016 

Closed 

1021 

Closed 

1043 

Closed 

1045 

Closed 

1070 

Closed 

1075 

Closed 

1076 

Closed 

1077 

Pending  . 

1085 

Pending. 

1090 

Pending   J1091 

Closed fl092 

Pending.. 1 1093 
3003 
202B 
2039 
2030 


Closed    . 
Pending 
Closed. ... 
Closed 


•4 


} 

TABULATED  REPORT  OP  CIVIL  CASES   HANDLED  BY  Tm  ATTORNEY  GENERAL— (Continued) 


g 


Style 


Meredith  et  al.  vs.  Sholta  et  al 

Meredith  et  al.  vs.  Sholtz  et  al 

Meredith  vs.  Sholtz  et  al 

Meredith  et  al.  vs.  Sholta;  et  al.  .—. 

Meredith  vs.  Sholtz  et  al , 

Meredith  vs.  Sholtz  et  al i^^....^ 

Meredith  vs.  Sholtz  et  al ^, _... 

Meredith  et  al.  vs.  Sholtz  et  al, 

Meredith  vs.  Sholtz  et  al 

State  ex  rel.  Meredith  vs.  Sholtz  et  aL 

Meredith  vs.  Sholtz  et  al ..,. 

Meredith  et  al.  vs.  Sholtz  et  al 

Meredith  et  al.  vs.  Sholtz  et  al 

Meredith  et  al.  vs.  Sholtz  et  al. ....... 

Meredith  vs.  Sholtz  et  al _.,..w..v;.. 

Meredith  et  al,  vs.  Sholtz  et  al 

Meredith  vs.  Sholtz  et  al 

Meredith  et  al.  vs.  Sholtz  et  al 

Meredith  vs.  Sholtz  et  al ™..™ 

Meredith  et  al.  vs.  Sholtz  et  al ...i...... 

Meredith  et  al.  vs.  Sholtz  et  al 

Meredith  vs.  Sholtz  et  al. _. 

Meredith  vs.  Sholtz  et  al 

Meredith  vs.  Sholtz  et  al 

Meredith  et  al.  vs.  Sholtz  et  al 

Meredith  vs.  Sholtz  et  al. .. 


,^i«nii<4<-Mi->"' 


Mandamtts 

Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mahdamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 


County 


Leon  

Htllsborough 

Leoo 

Leon  „. 

Leon 

Leon  

Leon  

Leon  

Leon 

Laon  

Leon 

Leon  

Leon  — 

Leon  

Leon  

Leon^ 

Leon  

Leon,  

Leon  

Leon  

Leon 

Leon 

Leon, 

Leon  „„.,^,..„.. 

Leon  ^..^i..,...* 

Leon  


Court 


Circuit  .... 
U.  S.  Dist 
Circuit  .... 
Circuit  „.. 
Circuit  ..,. 
Circuit  . 
Circuit  - 
Circuit  . ,. 
Circuit  .... 
Circuit  -- 
Circuit  . . 
Circuit  . .. 
Circuit  - 
Circuit  . . 
Circuit  .... 
Circuit  .... 
Circuit  ... 
Circuit  .... 
Circuit  .... 
Ch-cuit  .... 
Circuit  -. 
Circuit  . ... 
Circuit  ... 
Circuit  .... 
Circuit  .... 
Circuit  .. . 


Status 


Closed 

Closed   . 

Closed 

Closed 

Pending .. 

Closed 

Pending .. 
Pending ., 
Pending .. 
Pending .. 
Pending, 

Closed 

Pending .. 

Closed 

Closed 

Pending .. 
Pending ., 

Closed 

Pending .. 
Pending .. 
Pending .. 
Pending .. 

Closed 

Pending .. 
Pending .. 
Pending .. 


DM. 
Pge. 


2031 

2033 

2035 

2058 

2059 

2060 

2061 

2062 

207714 

2085 

2101 

2108 

2115 

2128 

2148 

2153 

2154 

2155 

2202 

2214 

2215 

2243 

2249 

2250 

2262 

2287 


Meredith  et  al,  vs.  Sholtz  et  al. .. 

Meredith  vs.  Sholtz  et  al 

Meredith  vs.  Sholtz  et  al 

Meredith  vs.  Sholtz  et  al 

Meredith  et  al.  vs.  Sholtz  et  aL  .. 

Meredith  vs.  Sholtz  et  al 

Meredith  vs.  Sholtz  et  al.  ™^. 

Meredith  et  al.  vs.  Sholtz  et  al.  ...... 

Meredith  et  al.  vs.  Sholtz  et  al 

Meredith  vs.  Sholtz  et  al 

Meredith  et  al.  vs.  Sholtz  et  al 

Meredith  et  al.  vs.  Sholtz  et  al.  ..„,„. 

Meredith  vs.  Sholtz  et  al. 

Meredith  vs.  Sholtz  et  al. 

Meredith  et  al.  vs.  Sholtz  et  al. 

Messer  vs.  Sholtz  et  al, 

Messer  vs.  Sholtz  et  al.  ..,..„. 

Messer  vs.  Sholtz  et  al. . 

Messer  vs.  Sholtz  et  al.    „ 

Messer  vs.  Sholtz  et  al.   ...„,..„ ...„„.„...... 

Messer  vs.  Sholtz  et  aL ...„...„-„„..„... 

Messer  vs.  Sholtz  et  al.  .  .„_. 

Metcalfe  vs.  Sholtz  et  al 

Metropolitan  Life  Ins.  Co.  vs,  Beckett  et  al. 
Metropolitan  Life  Ins.  Co.  et  al.  vs. 

Sholtz  et  al. ™. 

Metropolitan  Life  Ins.  Co.  vs.  Sholtz  et  al. 
Metropolitan  Life  Ins.  Co.  vs.  6bolu  et  al. 

Mittendorf  vs.  Sholtz  et  tL  _— 

Mlttendorf  vs.  Sholtz „„„.„^ 

Mittendorf  vs.  Sholtz  et  il. 


Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Uandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 

Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Uandamus 


Leon 
Leon 
Leon 
Letm 
Leon 
Laoo 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 
Leon 


Ttfon 


Leon  „„ 

Leon  .... 

Leon  .... 

Leon  .... 

Leon  .... 
Pinellas 

Leon  .... 

LetMi  .... 


Leon   ...... 

Okaloosa 
Leon 


Cli«ttit 

Circuit  . 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit  . 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Ch-cuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Clicult 


Circuit  . 
Circuit  . 
Circuit    . 
Circuit  . . 
Supreme 
Circuit    . 


Pending . 
Fending. 

Closed 

Closed 

Closed 

Closed 

Closed 
Pending . 

Closed 

Pending . 
Pending 

Closed 

Pending . 
Clcsed... 

Closed 

Closed  .. 

Closed 

Closed 

Closed..,,. 

Closed 

Pending . 
Pending . 
Closed... 
Clond..... 


Closed. 

Closed 

Closed. 
Closed.  .. 
Closed  .. 
Pending 


2299 
3323 
2324 
3325 
2360 
2361 
2364 
236S 
241S 
2417 
2493 
2495 
'2549 
2569 
2570 
2169 
2263 
2362 
23S3 
2459 
2504 
2527 
2000 
3469^ 

I 
911 

2339 

2571 

764 

646 

854 


TABULAIBD  REPORT  OF  CIVIL  CASES   HANDLED  BY  THE  ATTORNEY  GENERAL— (Continued) 


Style 

Action 

County 

Court 

Stati^ 

Dkt. 
Pge. 

Mittendorf  vs.  Sholtz  et  al.           ..... . . 

Mandamus 

Mandamus  

Leon 

Circuit 

Ctajuit 

Circuit 

Circuit 

Circuft  

Circuit  

Cii-cuit 

Chrcuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

ChTuit  

Circuit 

Circuit  

Circuit 

Circuit  

Circuit  

Supreme  .... 

Circuit  

Circuit  

Circuit  

Circuit 

Fending  „ 

Closed 

Closed. 

Closed 

Closed 

Closed - 

Closed 

Closed 

Closed. .... 

Closed 

Closed 

Closed...... 

Pending .. 

Closed 

Closed 

Closed 

Closed 

Closed...:.. 

Closed 

Closed 

Closed 

Closed 

Closed...... 

Closed 

Closed 

Pending .. 

895 

Mittendorf  vs.  Sholtz  et  al 

Leon   ...„ 

Leon  .^.^^^.^....... 

Leon  .L..,.„.i„ 

Leon    .,.., 

Broward 

897 

Mittendorf  vs,  Sholtz  et  al,  .,  ..,„ ...,«,.„... 

Mandamus         

2038 

Mittendorf  vs.  Sholtz  et  al. ,..v^,. 

Mittendorf  v,s,  Sholtz  et  al „    

Mandamus  ,. 

Mandamus  _..«„.-,.„ 

Mandamus  ,„,.„..,.„.. 

Mandamus  

Mandamus  „.„ 

Mandamus  

Mandamus  /,„ 

Mandamus  ..../.... 

Mandamus     i.^ 

2Q39 
2083 

Mittendorf  v^  Broward  County  et  al — 

Mittendorf  vs,  Sholtz  et  al, „.„......,. 

Mittendorf  vs.  Slioltz  et  al.  „  ,..„«.«„.i.i..-.ii 

Mittendorf  vs.  Sholtz  et  al.  .,.„^,.,„v;-«^>*_— . 

Mittendorf  vs.  Sholtz  et  al _ ,. 

Mittendorf  vs,  Sholtz  et  al 

2098 

Leon  

Leon  ^^^.„^„. 

Leon  t. 

Leon  .;.,„.„.,.,., 

Leon   „v 

Leon   .......:.„., 

Leon „ 

Leon  

2134 
2183 
2240 
2293 
2349 

Mittendorf  vs   Sholtz  et  al 

2475 

Mittendorf  vs.  Sholtz  et  al.            -   „..— .  ^ 

Mandamus  

2578 

Mohj-  v.<i    T.pp,  Oompt,         ,    ,,„..,, ,j,,, ,*„.„„.., .J,, 

Mandamus      .      .  .    . 

677 

Monaghan  vs.  Sholtz  et  aL ,i.^.i™^_^,ii,,.,^„.,„ 

Mandamus  

Leon  

Leon  

2073 

Monaghan  vs   Sholtz  et  al,       .....„., 

Mandamus  „. 

Mandamus ... '.. 

2074 

Monaghan  vs,  Sholtz  et  al.           ».. .. 

Leon  

2095 

Monaghan  vs   Sholtz  et  aL  .    --^  „■■    '  _«-^ 

Mandamus j.,w.™. 

Mandamus  „^.„*„„..„-, 
Mandamus  

Leon  

2122 

Monaghan  vs,  Sholtz  et  al.  .. 

Monaghan  vs.  Sholtz  et  al 

Leon   

2123 

Leon   

2203 

Monroe  vs.  Sholtz  et  al 

Monroe  County  vs.  Lee.  Compt,  ...„ „ 

Morgan  vs.  Sholtz,  et  al ,._,« ^.. , 

Morgan  vs.  Sholtz,  et  al. „...,.., ,„..„..w 

Morgan  vs.  Sholtz,  et  al. 

Mandamus  

Mandamus 

Mandamus  _ 

Mandamus  .,,.„.„„„ 

Mandamus     

Leon  

Leon 

1032 
2565 

Leon „ 

Leon  

862 
863 

Leon  

931 

Morrison  vs,  Cawthon 

Mandamus  

Leon  

651 

Morrison 

vs.  Sholtz  et  al. 

,.,_^.„ ^^,^ ,_^._ 

Morrison 

vs.  Sholtz  et  al. 

MoiTison 

vs.  Sholtz  et  al. 
vs.  Sholtz  

MOITISOTI 

Morrison 

vs.  Sholtz  et  al. 

«Hii...k,»*,.„   ',w**m^rn*nt-t,,t**,,',r 

Morrison 

vs.  Sholtz  

vs.  State  .-,.. 

Morrison 

Morrison 

vs.  Sholtz  Gt  al. 

Morrison 

vs.  Sholtz  et  al. 

Morrison 

vs.  Sholtz  et  al. 

Morrison 

vs,  Sholtz  et  al. 

MoiTison 

vs.  Sholtz  et  al. 

Morrison 

vs.  Sholtz  et  al. 

..^^*.^^^,„*„,««u 

Morrison 

vs.  Sholtz  et  al. 

^~.mi4  >^^.iJ  i  .-»£.  ^-ir.M^.^^^.. . 

Morrison 

vs.  Sholtz  et  al. 
vs.  sholtz  et  al. 

Morrison 

Morrison 

vs.  Shottz  et  al. 
vs.  Sholtz  

Morrison 

Morrison 

vs.  Sholtz  et  al. 

^ 

Morrison 

vs.  Sholtz  et  al. 

„.      .     „    „ 

Morrison 

vs.  Sholtz  et  al. 
vs.  Sholtz  et  al. 

Morrison 

MoiTison 

vs.  Sholtz  et  al. 

Morrison 

vs.  Sholtz  ^t  al. 

Morrison 

vs.  Sbotte'et  al. 

-■        lLljj^.^,l^|,vl_l^j-t,v^j.,_-^j 

Morrison 

vs.  Sholtz  et  al. 

-  „  ... ,  .. 

Morrison 

vs.  Sholtz  et  al. 

m*                rmm                         ,,, 

Morrison 

vs.  Sholtz  et  al. 
vs.  Sholtz  et  al. 
vs.  Sholtz  et  al. 

MoiTison 

Morrison 

Morrison 

vs.  Sholtz  et  al. 

*     ,          .«,    .,,,           ^       „*, „._.       . 

Mandamus 

Leon 

Mandamus 

Leon  

Mandamus 

Leon  

Mandamus 

Leon  

Mandamus 

Leon  „ „... 

Mandamus 

.■,-M-if,..,*y,^*».*,. 

Leon  

Mandamus 

Leon  ..„ 

Mandamus 



Leon 

Mandamus 

Leon  

Mandamus 

Leon  .  .  . 

Mandamus 

Leon  ..„ 

Mandamus 

Leon 

Mandamus 

Leon 

Mandamus 



Leon  „.. 

Mandamus 

liBon 

Mandamus 

-*m.*^**^i^^i^itm.rj..i. 

teon  — ., — -... 

Mandamus 

Leon 

Mandamus 

Leon  ..„.„„..„....... 

Mandamus 

--*-■>*«■  >TH<«  ^f4>  '   . 

Leon 

Mandamus 

Leon 

Mandamus 

Leon    . .  .. 

Mandamus 

Leon  .„... 

Mandamus 

^ 

Leon  

Mandamus 

—« 

Leon 

Bfandamus 

Leon  ... ..... 

Mandamus 

_..„. 

Leon  ...,.„ 

Mandamus 

■.m*,^*^*^**.. 

Leon  ., 

Mandamus 



Leon  _   ....„.„ 

Mandamus 

-■■■■-     TJ. -■-..-    :... 

Leon  ^. . 

Mandamus 

Leon  

Mandamus 

„ 

Leon  , 

Circuit 

Closed 

881 

■Circuit 

Cloaed. 

S99 

Circuit 

Closed 

eio 

Circuit 

Closed 

914 

Circuit 

Closed 

926 

Circuit 

Closed 

951 

Circuit  >.. 

Pending .. 

9S0 

Circuit 

Closed. 

966 

Circuit 

Closed 

967 

Circuit 

Closed- 

968 

CUcult  ........ 

Closed 

973 

Circuit 

Closed 

993 

Circuit 

Closed 

998 

Circuit 

Closed. 

1012 

Circuit 

Closed 

1024 

Circuit 

Closed. 

1094 

Circuit      .... 

Closed. 

1096 

Circuit 

Clossd 

3036 

Circuit 

Closed 

2037 

Circuit 

Closed 

2063 

Circuit 

Pending .. 

2110 

Circuit 

Closed. 

2114 

Circuit 

Closed 

3141 

Circuit 

Closed 

2147 

Circuit 

Closed 

2173 

Circuit 

Closed. 

2193 

Circuit 

Closed 

2375 

Circuit 

Closed 

3379 

Circuit 

Closed 

2380 

Circuit 

Closed...... 

2U8 

Circuit 

Closed.  „.. 

2474 

\ 


TABULATED  REIK3RT  OP  CIVIL  CASES  HANDLED  BY  THE  ATTORNEY  GENERAL— (Continued) 


ta 


Style 


Morrison  vs.  Sholtz  et  al.    

Morrison  vs.  Sholtz  et  al _..-,.. 

Morrison  vs,  Sholtz  et  al.  ............... 

Morrison  vs.  Sholtz  et  al ~ 

MoiTison  vs,  Sholtz  et  aL  — ...,„.. 
Natl.  Surety  Co.  vs,  Sholtz  et  al.  ... 

Nelson  vs.  Sholtz  et  al „„„ 

Nelson  vs.  Sholtz  et  al.  . — ..,— 
Nelson  vs.  Sholtz  et  al,  .„..., — 

Nelson  vs.  Sholtz  et  al.  ...„ 

Nevels  vs.  Sholtz  et  al ...... 

Newberry  vs.  Harris  et  al 

Newcomb  vs.  Browne 

Nielsen  vs.  Sholtz  et  al 

Nielsen  vsjSholtz  et  al.  —... 

Nitor  Inv.  Co.  vs.  Sholtz  et  al. 


Sholtz  et  al. 
Sholtz  et  al. 
Sholtz  et  al. 


ii  V7MW»4'.iMlH4  »  ^ 


Nitor  Inv.  Co.  vs. 
Nitor  Inv.  Co.  vs. 
Nitor  Inv.  Co.  vs. 

Noel  vs.  Sholtz  

Noel  vs.  Sholtz  et  al. 

Noland  vs.  Mlzell ..„, — , 

Nunnally  vs.  Sholtz  et  al 

Ocean  Shore  Imp.  Dist.  et  al  vs.  Sholtz  et  al. 

Palm  Beach  Co.  vs.  Sholtz  et  al 

Palm  Beach  Co,  vs,  Sholtz  et  al. 


Mandamus 

Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Prohibition 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 


Court 


Circuit  ,. 
Circuifl  .. 
Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  ,. 
Circuit  .. 
Circuit  .. 
Circuit  .. 
Circuit  . 
Circuit  .. 
Supreme 
Circuit  .. 
Circuit  ., 
Circuit  ,, 
Circuit  .. 
Circuit  .. 
Circuit  . 
Circuit  .- 
Circuit  ., 
Circuit  .. 
Circuit  . 
Supreme 
Circuit  .. 
Circuit  . 


Status 


Pending 
PendinB 
Pending 
Pending 
Pending 
Closed... 
Closed.... 
Closed,... 
Closed... 
Closed... 
Closed.... 
Closed... 
Closed.... 
Closed... 
Closed.... 
Closed... 
Pending 

Closed 

Closed ... 
Closed.... 
Closed.... 
Closed,... 
Closed..,. 
Closed.... 
Pending 
Pending 


Dkt. 
Pge. 


2511 

2316 

2532 

2561 

2564 

698 

646 

656 

719 

1003 

819 

646 

1097 

974 

2307 

2198 

2199 

2292 

2331 

838 

2146 

2582-2/3 

633 

2226 

2386 

2439 


Palm  Beach  Co.  vs.  Sholtz  et  al. 
Parkwood,  Inc.  vs.  Sholtz  et  al, 
Parkwood,  Inc.  vs.  Sholtz  et  aJ. 

Patterson  vs.  Lee,  Compt 

Pelot  vs.  Sholtz  et  al 

Pelot  vs.  Sholtz  et  al 

Pelot  va.  Sholtz  

Pelot  vs.  Sholtz  et  al. _ „ 

Pelot  vs.  Sholtz  et  al 

Pelot  vs.  Sholtz  et  al. 

Pelot  vs.  Sholtz  et  al 

Pelot  vs.  Sholtz  et  al 

Pelot  vs.  Sholtz  et  al.  ...„ 

Pelot  vs.  Sholtz  et  al. .„.„ 

Pelot  vs.  Sholtz  et  al. 

Pelot  vs.  Sholtz  et  al .„^.„ 

Pelot  vs.  Sholtz  et  al 

Pelot  vs.  Sholtz  et  al.  ...,„.„„. „.„ 

Pelot  vs.  Sholtz  et  al. ., 

Pelot  vs.  Sholtz  et  al „... 

Pelot  vs.  Sholtz  et  al . 

Pelot  vs.  Sholtz  et  al „ 

Pelot  vs.  Sholtz  et  al.  , „ „.. 

Pelot  vs.  Sholtz  et  al, ^ .*... 

Pelot  vs.  Sholtz  et  al — ^-...■.— „ ... 

Pelot  vs.  Sholtz  et  al , ,.....,.„.. 

Peninsular  Dist.  Corp.  vs.  Culbreath 
Pierce  ^ese  Corp.  vs.  Sholtz  et  al.     . 
Pierce  Biese  Corp.  vs.  Sholtz  et  at.  ... 

Pilkin  et  al.  vs.  Sholtz „.„ 

Posey  vs.  Sholtz  et  al. ,..., 


Mandamus 

Leon  , 

Mandamus 



i^on   ^*rt»>*-^*..,*.. 

Mandamus 

..,*i„^.^^^*»,.,. 

Leon 

Mandamus 

Leon   

Mandamus 

DeSoto   . 

Mandamus 

_ 

Leon 

Mandamus 

^ 

Leon 

Mandamus 

— Vwr^'v^Ht***^,.  - 

Leon  — 

Mandamus 

Leon 

Mandamus 

,  ,  .«~t,.  *^*«.**  *  «»  .^.. 

Leon  ....„ 

Mandamus 

Leon 

Mandamus 

Leon „. 

Mandamus 

Leon 

Mandamus 

Leon „ 

Mandamus 

,.  .^^MM.  .^^-^^,,4„,  ,t-t 

Leon  , 

Mandamus 

Loon   

Mandamus 

HHi*^*^ad«;    r 

Leon 

Mandamus 

,,.^.,.^^„,,^„ 

Leon 

Mandamus 

.-  KM  «>■  ■»«■*>■  «  »  k«  « 

Leon  ..... 

Mandamus 

,,„^,,,, .,.„,,„ 

Leon   . 

Mandamus 

Leon   

Mandamus 

v..  *......  ,....,^ .. 

Leon   - _... 

Mandamus 

-^*^mw*^M9<l-w**..*.  - 

Leon  ., 

Mandamus 

.t.-.^,*,              H"*-- 

Leon  

Mandamus 

Leon 

Mandamus 

Leon 

Mandamus 

Leon  

Mandamus 

^.l...»H»«M.«l.-« 

Leon  

Mandamus 

*.«...M.»ir.....«. 

Leon  _„ 

Mandamus 

Leon 

Mandamus 

Leon   

Circuit. 

Pending .. 

2515 

Circuit 

Pending.. 

674 

Circuit  

Pending .. 

832 

Supreme  . .. 

Closed 

2106 

Circuit 

Closed 

711 

Circuit 

Pending .. 

ai3 

Circuit 

Closed 

813 

Circuit 

Closed 

830 

Circuit  

Closed 

869 

Circuit  

Closed 

891 

Circuit  

Closed 

9S2 

Circuit 

Closed 

958 

Circuit 

Pending .. 

970 

Circuit  - 

Closed 

1004 

Circuit 

Closed 

1009 

Circuit 

Closed 

1022 

Circuit 

Closed 

2028 

Circuit 

Closed 

2067 

Circuit     .... 

Closed 

2126 

Circuit  - 

Clewed 

2132 

Circuit  

Pending .. 

2133 

Circuit 

Closed 

2158 

Circuit  

Closed 

222T 

Circuit 

Fending . 

2261 

Circuit 

Closed 

2415 

Circuit 

Closed 

2436 

Stupreme 

Closed. -.- 

803 

Supreme 

Closed. .... 

«0S 

Supreme 

Closed..*.. 

799 

Circuit 

Closed 

941 

Circuit 

Closed. 

899 

s 


^ 


TABULATED  REPORT  OP  CIVIL  CASES  HANDLED  BY  THE  ATTORNEY  GENERAL— (Continued) 


Style 

Action 

County 

Court 

Status 

Dkt, 
Pge. 

^well  vs.  Sholtz  et  al.  „ , 

Preston  vs.  Shalt!!  et  aL  „,„„.    .„, .. „.. 

Mandamus  

Mandamus  , 

Mandamus  

Mandamus  .         — 

Leon 

Leon   

Leon   

Leon   . — 

Leon   

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit -. 

Circuit  .- 

Circuit  ....... 

Circuit 

Circuit  

Circuit 

Circuit 

Circuit  , 

Circuit 

Circuit  

Chxuit 

Supreme  ...- 

Circuit 

Supreme  .... 

Circuit 

Circuit  

Circuit  

Circuit  

Circuit 

Circuit 

CiiBUit 

Closed, 

Closed 

Closed. 

Pending.. 
Pending .. 

Closed 

aosed 

aosed 

Closed- 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Pending .. 
Pending.. 

Closed.. 

Closed 

Closed. 

Closed 

Closed 

Closed 

Closed 

Closed,...., 
Closed 

049 
754 

Preston  vs.  Sholtz  et  al.  -,_,_„.„.....   ,_._ 

781 

Prpsfnn  v«i    Rhnltr  ft  n1 

2070 

Preston  vs  Sholtz  et  al. 

Mandamus  .,„ 

Mandamus 

2117 

Ranspr  Inv,  Co.  vs,  BholtiS  et  al, 

Leon   „ 

Leon ,„..._ 

Leon  »... — _..„.. 

Leon    .'.,.. 

Leon   .,..„ 

Leon   ..._ 

Leon 

Leon 

Leon  _ 

Leon   ,. 

857 

Revell  vs.  Sholtz  et  al „.. „. 

Revell  vs.  Sholtz  et  al,  ,.^ .„        .    ^ 

Mandamus  ...„ 

Mandamus  _ 

Mandamus  ..... 

Mandamus  

S47 
MS 

Revell  vs.  Sholtz  et  al. , — ....... 

Revell  vs.  Sholtz  et  al.  ...... , , ...   ........ 

B77 
978 

Revell  vs.  Sholtz  et  al 

Mandamus 

1036 

Richmond  et  al.  va,  Sholtz  et  al ., .... 

Mandamus  

2127 

Roby  vs.  Sholtz  et  al „ 

Mandamus  

1010 

Rogers  vs.  Sholtz  et  al „ 

Mandamus 

827 

Rogers  vs.  Sholtz  et  al.  ., .. 

Mandamus  

Mandamus  . . 

Mandamus 

Mandamus  ............. 

Mandamus 

Mandamus  ......... 

Mandamus  ..„, 

Mandamus 

2138 

Root  vs.  Sholtz  et  al.  „ 

Rowe  vs.  Lee,  Compt - 

Scales  vs.  Sholtz  et  al. „. 

Scofleld  Pub.  Co.  vs.  Lee,  Compt.   „..       .   „  „ 

Sear  vs.  Sholtz  el  al 

Security  Benefit  Ass'n.  vs.  Sholtz .„   . 

Security  Benefit  Ass'n.  vs.  Jo  venal  

Leon   „,„.„,., 

Leon   „. 

Leon   ., „ 

Leon 

Leon   „..." 

Leon   ..„., 

Leon   

904 

2542 

983 

847 

2369 

708 

746 

Security  Benefit  Ass'n.  vs.  Sholtz 

Mandamus 

Mandamus  

Leon   

Leon 

808 

Securities  Benefit  Ass'n.  vs.  Sholtz  et  al. 

824 

Sccui'ltles  Benefit  Ass'n.  vs.  Sholtz  et  aJ. 
Sells  vs.  Sholtz  et  al , 

Mandamus  .. 
Mandamus  ........... 

Leon   - 

Leon 

2157 
796 

I 


Sells  vs.  SholU  „ „..., 

Sells  vs.  StioUz  et  al. „ 

Shareholders,  Inc.  vs.  Sholtz , 

Simpson  vs.  Sholtz  et  al „.-„....™ 

Simpson  Vs.  Sholtz  et  al 

Smith  vs.  Ocean  Shore  Imp.  Dist 

Smith  vs.  Monroe  County  et  al. 

Smith  V3.  Pinellas  County ~ 

^mith  vs.  Sholtz  et  al. , 

Smith  vs,  Sholtz  et  al ..., 

Smith  vs.  Sholtz  et  al ., .,.....„-... 

Smith  vs.  Sholtz  et  al .*. 

Smith  vs.  Sholtz  et  al.  . „.„. ^.„. _.. 

Smith  vs.  Sholtz  et  al.  .......^„^.«„. 

Smith  vs.  Sholtz  et  al.  .,.„ ,»_.*„ 

Smith  vs.  Sholtz  et  al „i.„„„..,.,.,i„..i.,..i.... 

Smith  vs,  Sholtz  et  al 

Somermeir  vs.  Sholtz  et  al 

Sou.  Life  &  Health  Ins.  Co.  vs.  Sholtz  et  al. 
Sovereign  Camp  W.  O.  W.  vs.  Harris  et  al. 
Sovereign  Camp  W.  O.  W.  vs.  Sholtz  et  al, 
Sovereign  Camp  W.  O.  W. 
Sovereign  Camp  W,  O.  W. 
Sovereign  Camp  W.  O.  W. 
Sovereign  Camp  W.  O,  W 
Sp'l.  Rd.  &  Bde.  Dist.  No, 

et  al,  vs.  Sholtz  et  al, 

State  Board  of  Education  vs,  Sholtz  et  al. 

State  Board  of  Education  vs,  Sholtz ...-„_ 

State  Board  of  Education  vs.  Sholtz  et  &!. , ... 
State  Board  of  Education  vs.  Sholtz  et  al, 


vs.  Sholtz  et  al,., 
vs.  Sholtz  et  at., 
vs.  Sholtz  et  al... 
vs.  Knott  et  al.., 
1  Pinellas  County 


Mandamus 

Mandamus  

Mandamus  

Mandamus  

Mandamus  ^.^ 

Mandamus  -.-A^„..„ 

Mandamus 

Mandamus 

Mandamus 

Mandamus  . 

Mandamus  ™..„.. 

Mandamus 

Mandamus  ^ — 

Mandamus  

Mandamus  .... 

Mandamus  ...„ 

Mandamus 

Mandamus  

Mandamus 

Mandamus  „.-.^,„.... 

Mandamus ..,_^_ 

Mandamus  

Mandamus  _, 

Mandamus  „.._..._. „. 

Mandamus 

Mandamus  .„.. .„.. 

Mandamus — .. 

Mandamus  ...„.__ — 
Mandamus  ...,..,„.„„m.— 
Mandamus  .,._ 


Leon  .. 

Leon  .. 

Leon  .. 

Leon  ., 

Leon  .. 

Leon  ,. 

Leon  „ 

Leon  .. 

Leon  ... 

Leon  ._ 

Leon  .. 

L^on  . 

Leon  .. 

Leon  ,. 

Leon  ... 

Leon  ... 

Leon  ... 

Leon  ,., 

Leon  „ 
Pinellas 

Leon  ... 

Leon  .. 

Leon  -, 

Leon  ... 

Leon  .. 

Leon  .. 

Leon  „ 

Leon  .. 

Leon  „ 

Leon  „ 


Circuit 

Closed 

849 

Circuit  

Closed.,. ..- 

&82 

Circuit  

Pending .. 

858 

Circuit  

Closed 

643 

Circuit  

Closed 

728 

Circuit 

Closed 

625 

Circuit  

Closed 

828 

Circuit  

Closed 

629 

Circuit  .  .„ 

Closed 

635 

Circuit  

Closed 

636 

Circuit  

Closed 

737 

Circuit 

Closed 

738 

Circuit  

Closed 

739 

Ch-cult 

Pending ,. 

740 

Circuit  

Closed 

655 

Circuit 

Closed 

757 

Circuit 

Closed 

2477 

Circuit  

Closed 

634 

Circuit  

Closed 

639 

Circuit  

Pending .. 

632 

Circuit 

Closed 

706 

Circuit  

Closed 

714 

Circuit 

Pending  , 

995 

Circuit 

Closed 

1067 

Circuit  „ 

Closed 

3084 

Circuit 

Closed 

916 

Circuit  

Closed 

972 

Ctecult 

Closed 

981 

Circuit 

Closed    - 

1006 

Circuit 

Closed 

1007 

s 


TABULATED   REPORT  OP  CIVIL  CASES  HANDLED  BY  THE  ATTORNEY  QBNEBAL— (Continued) 


Style 


State  Board  of  Education  vs.  Sholtz  et  al 

State  Board  of  Education  vs.  Sholtz  et  al 

State  Board  o!  Education  vs.  Sholtz  et  al 

State  Board  of  Administration 

State  Board  ol  Education  vs.  Sholtz  et  al.  . .. 
State  Board  of  Administration  vs.  Sholtz  et  al 

State  Board  of  Administi'atlon  ,.... 

State  Board  of  Education  vs.  Sholtz  et  al 

State  Board  of  Education  vs.  Sholtz  et  al 

State  Board  of  Education  vs.  Sholtz  et  at 

Stiles  vs.  Sholtz  et  al. , , 

Stiles  et  al.  vs.  Sholtz  et  al. .„._....„...„.,..... 

State  ex  rel.  Stuart  Daily  News  vs.  Lee 

Suwannee  River  Bridge  vs.  Sholtz  et  al 

State  ex  rel.  Suwannee  River  Bridge  Co.  vs. 

Sholtz  et  al , 

Tanger  Inv.  Co.  vs.  Sholtz  et  al ...„ „ 

Tanger  Inv.  Co.  vs.  Sholtz  et  al .„ 

Teele  vs.  Lee.  Compt.  

Thompson  vs.  Sholtz  et  al.  , _.,....„. ..... 

ITiompson  vs.  Davis  et  al >....,>.,„i,„,i.,. 

Turner  vs.  Sholtz  et  al.  ...,w,v- .._... 

Turner  vs.  Sholtz  et  al.  , ^.„,,^,.„.,.„ 

Turner  vs.  Sholtz  et  al „„„... 

Turner  vs.  Sholtz  et  al 

State  ex  rel.  Turner  vs.  Sholtz  et  al. ,,.... 


Action 


Mandamus 

Mandamus  ...... 

Mandamus 

Mandamus  

Mandamus  

Mandamus  

Mandamus  ,.,.»„ 

Mandamus  

Mandamus  

Mandamus 

Mandamus  ....^.... „..*.. 

Mandamus  — „.,i..^r„ 

Mandamus  

Mandamus 

Mandamus  - 

Mandamus  

Mandamus 

Mandamus  .,,. 

Mandamus  > 

Mandamus  

Mandamus  

Mandamus  -.. 

Mandamus  

Mandamus  

Mandamus  


County 

Court 

Status 

Dkt. 
Pge. 

Leon 

Leon    ..........L. 

Leon 

Leon  .- 

Leon 

Jjeon 

Circuit 

Circuit   

Circuit 

Circuit  

Circuit  

Circuit  

Circuit  

Circuit  

Circuit 

Circuit  

Circuit  ... 

Circuit  

Supreme    .. 
Supreme  . .. 

Circuit  

Circuit  

Circuit 

Circuit        .. 

Circuit 

Supreme  . .. 

Circuit 

Circuit  

Circuiti 

Circuit  

Circuit  

Closed 

Closed 

Closed 

Pending .. 

Closed.. 

Closed 
Pending .. 
Pending  . 
Pending .. 
Pending .. 
Pending .. 

Closed 

Closed 

Closed 

Pending .. 
Pending .. 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

1017 
1018 
1023 
2096 
2099 
2100 

Leon   .,.,.. ..i.v... 

214S 

Ijeon 

Leon 

2152 
2285 

Leon 

Leon   ■ 

Leon    .....i..,.i 

2286 
2528 
2221 

Leon 

Leon    

Leon 

Leon    

898 
568 

1063 
749 

Leon 

87X 

Leon 

Leon   

2509 
884 

Leon    

2131 

Leon   

Leon    

2086 
2204 

Leon   

Leon   

Leon 

2279 
2438 
2444 

United  Mutual  Life  Ins.  Co,  vs.  Sholtz  et  al 
United  Mutual  Life  Ins.  Co.  vs.  Sholtz  et  al 

Vallette  vs.  Sholtz  et  al — ... 

Valletta  vs.  Sholtz  et  al 

Vallette  vs.  Sholtz  et  al. 

Vallette  vs,  Sholtz  et  al „ .„ 

Vallette  vs.  Sholtz  et  al _..».. ^,^^.^^~... 

Vallette  vs.  Sholtz  et  al -. — ^^.^,. 

Vallette  vs.  Sholtz  et  al, — 

Vallette  vs.  Sholtz  et  al — 

Vallette  vs.  Sholtz  et  al.  ..„„. „-,.. 

Vallette  vs.  Sholtz  et  al ^..i.,^.^ 

Vallette  vs.  Sholtz  et  al „....., .,, 

Vallette  vs,  Sholtz  et  al 

Vallette  vs.  Sholtz  et  al _ 

Vallette  vs.  Sholtz  et  al „.„ . . 

Vallette  vs.  Sholtz  et  al.  .„ ^~.i„...™^ — .... 

Vallette  vs.  Sholtz  et  al, ....... 

Vallette  vs.  Sholtz  et  al 

Vennont  Inv,  Co.  vs.  Sholtz  et  al. 

State  ex  rel.  Vetter  vs.  Sholtz  et  al 

State  ex  rel.  Vetter  vs.  Douglass  et  ftl.  

Slate  ex  rel.  Vetter  vs.  Sholtz  et  al. _ 

State  ex  rel.  Vetter  vs.  Sholtz  et  al, 

state  ex  rel,  Vetter  vs,  Sholta  et  sL 

Walnwrlght  vs.  Sholtz  et  al „ - 

Walker  vs,  Sholtz  et  al. ^ 

Wall  VE.  Sholtz  et  al. ™ 

Ward  vs.  Sholtz  et  aL „,. , 

Ward  vs.  Sholtz  etal. 

Ward  vs.  Sholtz  et  »I — 


Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
Injunction 
Mandamus 
Mandamus 
Mandamus 
Mandamus 
MandamuA 
Mandamus 
Mandamus 
Mandamus 
Mandamus 


Cfecult 

Closed. 

2260 

Circuit 

Closed 

2266 

Circuit 

Closed 

1099 

Circuit 

Closed 

2007 

Circuit 

Closed 

2008 

Circuit  

Closed- 

3009 

Circuit 

Closed 

2010 

Circuit 

Closed 

2011 

Circuit 

Closed 

2013 

Circuit 

Closed 

2013 

Circuit 

Closed. 

2014 

Clrotttt 

Closed. 

3015 

Circuit 

Closed 

2016 

Circuit 

Cltwed 

2017 

Circuit  

Closed 

2018 

Chcuit  , 

Closed 

2118 

C^cuit , 

Closed...... 

2119 

Circuit 

Closed 

2130 

Circuit 

Closed 

3121 

Circuit 

Pending 

2296 

Circuit 

Closed 

969 

a.  8.  ... 

Pending 

97S 

pupreme  ... 

Pending .. 

1027 

Circuit 

Pending . 

2090 

Circuit 

Closed 

2184 

Circuit  

Closed-,-.,. 

1029 

C%vult 

Closed 

182 

Supreme  

Closed 

747 

Circuit  .  

Closed 

2034 

Circuit 

Closed- 

2069 

Circuit 

Closed 

3151 
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Style 

Action 

County 

Court 

Status 

Dkt. 
Pge. 

Ward  vs.  S.ioltz  et  al. 

Mandamus  

Mandam^  

Mandamus  

Mandamus 

Mandamus _,. 

Mandamus  ,...., 

Mandamus 

Mandamus  ...... 

Mandamus 

Mandamus , 

Leon 

Leon  „ 

Leon   

Leon  .„„.„ 

Leon  „.„.„_..... 

Leon  . — 

Leon 

Leon 

Leon 

Circuit  

Circuit 

Circuit 

Circuit 

Circuit  

Circvdt 

circuit 

Circuit 

Circuit 

Circuit  

Supreme  ,... 

Circuit  

Circuit 

Circuit  

Circuit  

Circuit 

Circuit 

Circuit  

Ch^uit 

Supreme  ... 
Supreme  .. 

Circuit 

Circuit  

Circuit 

Circuit 

Circuit 

Closed 

Pending.. 

Closed 

Closed 

Pending 
Pending 
Pending .. 
Pending 
Pending .. 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed 

Closed,  .. 

Closed 

Closed 

Pending, 
Pending , 

Closed 

Closed 

Closed 

Closed 

Pending .. 

2342 

Ward  vs.  SioUz  Qt  al „. „ 

Ward  vs.  S10H7.  et  al _.       „      „.. 

Warwick  vs.  Sholtz  et  al.  „„ _.,. 

Watkins  vs.  Sholtz  et  al,  .._.„ 

Watkins  et  al.  vs.  Sholtz  et  al. ._ 

Watkins  vs.  Sholtz  et  al 

Watkins  et  al,  vs.  Sholtz  et  al 

2472 

2494 

S40 

979 

997 

1052 

1095 

Western  Bank  &  Trust  Co.  vs.  Sholtz  et  al..  . 

2568 

Westheimer  vs.  Sholtz  et  ol „ 

Leon   .. .. 

Leon  

Leon 

1028 

WhUice  vs.  Brown „ „ 

Williams  vs.  Sholtz  et  al „ 

Mandamus 

Mandamus  ., 

Mandamus  

Mandamus  ....... 

Mandamus   „.,..„«,., 

Mandamus  „...„....., 

Mandamus            .   ... 

2471 
715 

Williams  vs.  Sholtz  et  al.    ..   „„ 

Leon  

699 

Williams  vs.  Sholtz  et  al. .„..„ ™ 

Williams  vs.  Sholtz  et  al. 

Leon             .  «... 

796 

Leon 

Leon 

Leon   

860 

Williams  vs.  Sholtz  et  al .„.      -. 

Williams  vs.  Sholtz  et  al 

872 
929 

Williams  vs.  Sholtz  et  al 

Williams  vs.  Sholtz  et  al „  ...„ 

Mandamus    .... 

Mandamus  

Mandamus  

Mandamus 

Leon 

Leon  „ 

Leon  ...„„...„„ 

Leon  

Leon  _... 

Leon  _... 

Leon,  

Leon   

996 
1066 

Williams  vs.  Lee.  Compt. 

Williams  vs.  Lee,  Compt .„  „   ... 

2002 
2310 

Winters  vs.  Sholtz  et  al .„. 

Winters  vs.  Sholtz  et  al. .. . 

Winters  vs.  Sbolts  et  al ..„ ,^„  .  „. 

Mandamus 

Mandamus  ...^.„ 

Mandamus  

Mandamus  „...- 

Mandamus _...„.., 

686 
760 
950 

Winters  vs.  Sholtz  et  al.  .,.„.             .    .   „   

2065 

Winters  vs.  Sholtz  et  al _       

Leon   

2113 

i 

Winters  vs,  ShoUz  et  al .,^ .„ 

Winters  vs.  Sholtz  et  al „ 

Winters  vs.  OeS«to  County  et  al.  „ „.. 

Winters  vs.  Sholtz  et  al _.. 

Winters  vs.  Sholtz  et  al .„^.„. „. .„,_,..,. 

Woman's  Beneflt  Ass'n.  vs.  Sholtz  et  al 

Woodward  vs.  Lee.  Compt. ...™ 

Woodward  vs.  Sholtz  et  al. 

Worley  vs.  Lee.  Compt 

X-Cel  Stores,  Inc.  vs.  Lee,  Comiit.  ... 

State  of  Texas  vs.  State  of  New  Tork  et  al.... 

State  vs.  Pla.  Natl  Bank       „ 

Stat«  vs.  Pla.  Sugar  Distributors,  Inc. .  „ „ 

Slate  vs.  Fla.  Sugar  Oistrlbutors,  Inc „ 

State  vs.  Friend  „ _. 

State  et  al.  vs.  Orabam , »_ , 

State  vs.  Lester     , . ....„ . 

State  vs.  Mlnse  et  al. _ 

Stranahan,  Estate  of, .^.. „, . 

Sumter  County,  In  Re:  ,™.«,^,„ ,„ 

Sumter  County  vs,  Knott  el  al. 

Sumter  County  ^t  a),  vs.  Knott,  State 

Treasurer. _ 

Sunny  Isles  Ocean  Beach  Co.  vs.  Orey  et  at. 
Supreme  Forest  Woodmen  Circle  vs. 

Branch  et  a] 

Tabard  Press  vs.  Fta.  PeaTHotel . 

Tftbard  Press  vs.  Fla. -Collier  Coast  Hotels 

Table  Sup.  Stores.  Inc.  vs.  Lee.  Compt 

Taliaferro  et  al.  vs.  Lee.  CcunptroUer  et  al.  ... 
Taliaferro  et  al.  vs.  Lee,  Comptroller  et  al 


Mandamus 

Mandamus „.. 

Mandamus  

Mandamus  „,.. 

Mandamus    ..... ^„... 

Mandamus  ., 

Mandamus  _ 

Mandamus  .........„„_»... 

Mandamus  . .. 

Mandamus  , 

Declaratory  Judgment 

Accounting 

Civil  Action  . ,_ 

Civil  Action  

Damages  

Injunction  

Damages  .„ 

Mandamus  .    

Escheatment   . . 

Bankruptcy  

Injunction 

Injunction   .,.....,_ 
Mtg.  Foreclosure 

mjunctton   

Intervention .. 

Intervention 

Injunction   , _. 

Quiet  Title  .... — 
Quiet  Title    ..._ 


Leon   

Leon   „„ 

Highlands 

Leon  ...- 

Leon  

liBffn  .» 


Leon 
Leon 


Duval   .. 

Dade    ™ 

Dade  

lUllsborough 

Sarasota  

Hillsborough 
Ouval  .,.„..... 
Charlotte  ... 
Sou.  Dlst.  ... 
Leon    


Leon 
Dade 


Sou.  Dlst. 
Sou,  Dlst. 
Sou.  Dlst. 
Sou.  Dlst 
Manatee  . 
Saraaota  . 


Circuit 

Circuit 

Circuit 

Circuit 

Circuit  

Circuit 

Circuit 

Circuit  

Supreme  ... 
Supreme  ... 
D.  S.  S.  Ct 

Circuit  

Circuit 

Circuit  I 

C.  Ct.  Rec. 

Circuit 

C.  Ct.  Rec 

Circuit 

Co.  Judge 

U.  8 

Circuit 


Circuit 
Circuit 


Closed 

Closed 

Closed 

Closed....- 
Pending. 
Closed... 

Closed 

Pending. 
Closed-  .. 
Closed. ... 
Itoding 
Pending . 
Pending . 
Pending . 

Closed 

Pending 

Closed 

Closed 

Pending . 

Pending 

Closed..... 


Closed  ... 
Pending 


XJ.  8.  Dbt...  Cloeed.. ... 

O.  S.  - -  Cloeed 

U.  S Pending 

U.  S.    Pending 

Circuit  .,  ,  IPending 
Clreatt {Pending 


2164 

224S 

2258 

2360 

2623 

2109 

2187 

2541 

2210 

207& 

2582)4 

326 

1073 

1074 

3S1 

495 

3S3 

577 

8S7 

697 

3060 

2431 
2413 

3033 

587 

861 

944 

3053 

2(l»3 
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Stsrle 

Action 

Countf 

Court 

Status 

Dkt. 
Pge. 

Tfunpa  ft  Quit  Coast  R.  vs.  Amos.  Compt. 

Tampa  No.  R.  R.  vs.  Amos.  Compt 

Tampa  ft  OuW  Coast  R.  R.  Co.  et  »L  w. 
Lee.  Compt . 

Injunction   ,...^ 

Injunction 

Injunction 

Injunction 

Injunction 

CivU  Action  „ 

Mandamus 

Leon 

Leon . 

Leon „ 

Leon   „.. 

Leon   „,.. 

Polk 

Leon 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit  

Circuit  

Circuit  

Circuit  ....... 

Circuit  

Circuit 

U.  S 

Closed. 

Closed 

Pending.. 
Pending  . 

Closed 

Pending  . 
Pending  , 
Pending , 
Closed 

Closed 

Closed...... 

Pending.. 
Closed 

Closed 

Closed...... 

Closed...... 

Clcaed. 

Closed 

Closed 

17T 

178 

224S 

Tavares  &  Gulf  R.  R.  vs.  Amos,  Compt 

Taylor  County  vs.  Knott  et  al 

Teston  vs.  Sholtz  et  a). „ 

Trammell   va    De  Leon  Naval  Stores 

179 
2217 
2208 
2 

Trout  vs,    Loclie,    et   al 

Trueman  Pertl.  Co  vs.  Mayo.  Com'r  of  Agrl. 

Quiet  Title 

Injunction    

Dade  „._.„. 

Leon 

Olades    

721 
1081 

Trustees  I.  I,  Fund  vs.  Kretex  Realty 
Co    et  al.     .      .      .     

Mtg.  Foreclosure  

2168-E 

Trustees  I.  I.  Fund  vs.  Circle  Trading  Co 

TJcita  Inv  Co  et  al  vs.  Lee.  Comot. 

Mtg.  Foreclosure 

Injunction     

Highlands 

Leon   

2207 
2228 

Union  County  vs.  Knott    , 

Injunction „.. 

Mandamus     

Mandamus  

Mandamus      ,...„ „.„. 

Mandamus 

Mandamus  „„ 

Mandamus  »„ 

Leon 

21S0 

D.  8.  ex  rel,  Ben  Hur  Life 

Sou.  Dtet 

Sou.  Dlat 

Sou.  Dist,  

Miami  Dlv 

Bay   .™ 

Sou.  Dtet 

084 

U.  S.  ex  rel.  Ben  Hur  life  Ass'n*  V8* 

U.  8.  

683 

U.  8.  ex  rel.  Ben  Hur  Life  Ass'n.  vs.  Bond 
Trustees         .    . 

U.  8.  ex  rel,  Ben  Hur  Life  Ass'n.  vs.  Mar- 
tin County 

U.  8 

0.  8.  .......... 

U.  S 

U.  8.  „. 

685 
MS 

U.  8.  ex  rel.  Municipal  Seeurlttes  Corp. 

vs.  Sholtz  et  al 

C  8.  ex  rel.  Nordham  vs.  Hillsborough  Co.. ... 

513 

2619 

I 


U.  S.  ex  rei.  Rodgers  vs.  Rodes  et  oL 

U.  8,  ex  rel.  Rodgers  et  al.  vs.  Eodes  et  al 

U.  S.  ex  rel.  Rodgers  et  at.  vs.  Rodes  et  al 

U.  S.  ex  rel.  Rodgers  et  al.  vs.  Rodes  et  al 

U.  S.  ex  rel.  Rortck  vs.  Knott  (2  suits)  

U.  S.  ex  rel.  Western  Bank  k  Trust  Co,  vs. 
Sholtz  et  al 

United  Mutual  Ufe  Ins.  Co.  vs.  Sholtz  et  al 

United  Mutual  Life  Ins.  Co.  vs.  Sholtz  et  al 

U.  S.  vs.  Certain  Parcels  of  Land,  OeSoto  Co.., 

U.  S.  vs.  Douglass  et   al.    ,  

U.  8,  vs.  Eight  Parcels  of  Land,  Lee  Co,  et  al. 

U.  S.  vs.  Harris  et  al „.™....- , 

U.  S.  vs,  Havens  et  al.  ......,.~ .,„..„..,„„.„.... 

U.  S.  vs.  Land  In  Bay  and  Walton  Coun- 
ties et  al, 

U.  S.  vs.  Land,  Glades  County , 

U.  S.  vs.  Land,  Glades  County 

U.  S.  vs.  Land,  Martin  County  et  al.  ....„ 

U.  S,  vs.  Land,  Palm  Beach  County  etal , 

U.  8.  vs.  Lands,  Taylor  County  .„ 

vs.  Parcels  4 „ 

vs.  4  Parcels  of  Land 

vs.  Private  Parcels  of  Land  et  al. 

vs.  Seven  Parcels  of  Land,  Lee 
County  et  al 

U.  S.  vs.  Thirteen  Parcels  of  Land,  Lee 
County  et  al.  - ,.. 

U,  8.  vs.  42  Parcels  Land <„..,..„„„.,.. 

U.  8.  vs.  S2  Parcels  of  l^nd,  Lee  County 

U.  8.  vs.  77  Parcels  of  Land,  Lee  County 


D.  S. 

as. 

U.  8. 

u,  s. 


Mandamus  

Mandannm  

Mandamus  

Mandamus  

Mandamus  

Mandamus  

Injunction   

Certiorari   

Condemnation  . 
Condemnation  .. 
Condemnation  .. 
Condemnation  .. 
Condemnation  .. 

Condemnation  .. 
Condemnation  ., 
Condemnation  .. 
Condemnation  .. 
Condemnation  .. 
Condemnation  .. 
Condemnation  . 
Condemnation  ,. 
Condemnation   . 

Condemnation 

Condemnation  .. 
Condemnation  .. 
Condemnation  ,. 
Condemnation   . 


Sou.  Dist. 
Sou.  Dlst. 
Sou,  Dist. 
Sou.  Dlst. 
Leon   

Sou.  Dlst. 

Leon   

Leon   

Bqu.  Dist 
Sou.  Dist. 
sou.  Dlst. 
Sou.  Dist. 
Sou.  Dist. 


Nor.  Dlst.  .. 
Miami  Div. 
Miami  Div. 
Miami  Div, 
Miami  Div. 
Nor.  Dist.  .. 
Sou.  Dlst,  .. 
Sou.  Dist. 
Nor.  Dlst.   . 


Sou.  Dlst. 

Sou.  Dlst, 

Sou.  Dtst. 

Sou.  Dlst. 

[Sou.  Dlst. 


District  

District 

District  ...... 

District  

U.  S 

u.  s 

Circuit  

Supreme  ... 
U.  8.  Dist.  . 

J.  S 

U,  8.  Dlst.  , 

d.  8.  Dlst. 
U.  S.  

U.  S 

a  6 

u.  s 

tl.  s 

a.  s 

a.  C.  Dist. 

u.  s .. 

u.  s 

U.  8.  Dlst.  . 

U.  S.  Dlst. 

17. 6.  Dist. . 

U.  8. 

U,  S.  D.  Co 
U.  S.  Dist. 


Pending . 
Pending. 
Pending . 

Closed 

Pending , 

Pending 

Pending . 

Closed 

Closed 

Pending . 
Pending . 
Pending - 
Pending . 

Pending , 

Closed 

Closed 

Closed 
Pending 

Closed 

Closed 

Pending . 
Closed..... 

Pending 

Pending . 
Pending . 
Pending . 
Pending 


2334 
2335 
2336 
2337 
437 

2&80-2/3 

903 

909 

2391 

2430 

216S 

2168 

2514 

2408 

1003  >/3 

915 

913 

914 

2042 

2467 

2481/3 

2046 

2166 

2167 
2484  Vi 
12235 
{200 


TABULATED   REPORT  OP  CIVIL  CASES   HANDLED  BY  THE  ATTORNEY 

GENERAL—  ( Continued  t 

Style 

Action 

County 

Court 

Fge. 
Diet. 

U.  S.  VS.  100  Acres  of  Land,  Columtda 

County  et  al. 

Condemnation 

Sou.  Dlst 

U,  S 

Fending.. 

2427 

U.  8.  vs.  124  Parcels  of  Land.  Olades  and 

Hendry  Counties  ...- ^.. „ „. 

Condemnation 

Sou.  Dlst. 

U.  S.  Dist.  .. 

Pending . 

2234 

U.  S.  vs.  199.67  Acres  of  Land 

Condemnation  

Condemnation  .. 

Sou.  Dtst. 

tr.  s. 

Closed 
Fending  . 
Pending 

2480 

0.  S.  vs.  200.47  Acres  of  Land 

Sou.  Dlst 

U.  8. 

2481 

U.  S.  VH.  276.89  Acres  of  Land,  Putnam  Co.... 

Condemnation  ........... 

Sou.  Dlst 

D.  S 

2426 

U.  8.  vs.  359.97  Acres  of  Land     ■ .    

Condemnation 

Sou,  Dlst 

tr.  s 

Pending  , 

2517 

U.  S.  vs.  401.91  Acres  of  Land.  Lake 

County  et  al 

Condemnation 

Sou,  Dist 

U.  S.  Dist.  .. 

Fending .. 

a043 

0.  S,  vs.  400.35  Acres  of  l*and.  Baker 

County  et  al.  

Condemnation 

Sou.  Dist 

U.  8.  Dist.  ,. 

Pending.. 

2251 

U.  8.  vs.  468.40  Acres  of  Land,  Lake  Co.  et  al.. 

Condemnation  

Sou.  Dist.  

U.  S 

Pending 

242914 

U.  S.  vs.  480.82  Acres  of  Land,  Santa 

Rosa  County   

Condemnation  

Nor.  Dlst 

District   

Pending . 

2367 

U.  S.  vs.  582.52  Acres  of  Land.  Marlon  Co. 

Condemnation  

Sou.  Dist 

District   

Closed 

2312 

U.  S,  vs.  595.98  Acres  of  Land.  Columbia 

County  et  al. 

Condemnation  

Sou.  Dlst - 

0.  8.  Dlst.  .. 

Pending 

2252 

U.  S.  vs.  639.37  Acres  of  Land,  Walton  Co 

Condemnation  

Nor.  Dist 

U,  S 

Pending 

2428 

U.  8.  vs.  882.91  Acres  of  Land  .,. 

Condemnation  

Sou.  Dlst 

o.  s 

Pending.. 

2482 

V.  S.  vs.  934.73  Acres  of  Land 

Condemnation         . .  .. 

Sou.  Dlst. 

D.  S. 

Pending . 

2540 

U.  S.  vs.  960.21  Acres  of  Land.  Okaloosa 

County  et  al, 

Condemnation  

Nor.  Dlst 

u.  s 

landing  „ 

2043'^ 

U.  s.  vs.  1.197.18  acres  of  Land  in  Marion 

and  Putnam  Counties  et  al. 

Condenmation  

Sou.  Dlst 

U.  S.  Dist.  ., 

Closed - 

2004 

U.  S.  vs.  1,089.07  Acres  of  Land,  Franklin  Co.  . 

Condemnation 

Nor.  Dlst 

V.  8 

Pending .. 

2425 

U.  S.  vs.  1.195.31  Acres  of  Land,  Cotiunbia 

County  et  al. 

U.  8.  of  America  vs.  1,200.08  Acres  of  Land, 

Wakulla  County 

U.  S.  vs.  1,207.63  Acres  of  Land,  Marlon 

County  et  al.  

U.  S.  vs.  1,275.46  Acres  of  Land,  Liberty  ... 

County  et  al „, „ 

U,  S.  vs.  1.470  Acres  of  Land,  Oulf  and 

Bay  Counties 

U,  8,  vs.  2,590,57  Acres  of  Land     , 

D.  S.  vs.  2.663.65  Acres  of  Land 

U.  S.  vs.  2.269.7  Acres  of  Uind,  Baker  and 

Columbia  Counties 

U.  8.  vs.  2.794.16  Acres  of  Land,  Liberty 

County  et  al 

tJ,  S.  vs.  3,082.71  Acr^  of  Land,  Walton 

and  Okaloosa  Counties 

V.  S.  vs.  3,623.91  Acres  of  Luut,  Liberty 

and  Franklin  Counties 

U.  8.  vs.  3.Q38.6S  Acres  of  Land.  Okaloosa 

and  8anta  Rosa  Counties 

U.  8.  vs.  4.328.55  Acres  of  Land.  Liberty 

County  et  al 

U.  8.  vs.  6.276.25  Acres  of  Land.  FranUln 

County  et  al 

D.  8,  vs.  5,555.55  Acres  of  Uuul 

U.  S.  vs.  6.579.71  Acres  of  Land.  Putnam 

County  et  al. _... 

U.  8.  vs.  8.863.94  Acres  of  land,  Uberty 

County  et  al _ „„ „ 


Condemnation 

Sou 

Condemnation  

Nnr 

Condemnation 

Sou 

Condemnation 

Nnr 

Condemnation  .. ... 

Nor 

Condemnation 

Sou 

Condemnation  

Soil 

Condemnation  — 

Sou 

Condemnation  _ „ 

Nor. 

Condemnation 

Nor. 

Condemnation 

Nor. 

Condemnation 

Nor. 

Condemnaticm 

Nor. 

Condemnatloa 

Nor. 

CondemnatlOD 

Sou 

Condemnation  .......     . 

Sou. 

Condemnation 

Nor. 

Dlst. 

DiSt. 

Dlst. 

Dist. 

DM. 
DlBt. 
Dist. 

Dlst. 

Dlst. 

Dlst. 

Dist, 

Dlst. 

Dlst. 

Dlst. 

Di5t. 


Dlst. 
Dist. 


U.  8.  Dlst. 
U.  8.  Dlst. 
U.  S.  ....... 

U.  6. 


Pending . 

Closed 

FendlHE 

Pending 

Closed-.... 
Pending 
U.  8 jPending 


U.  S,  Dlst. 
U.  S.  


U.  S.   

U.  S.  Dist. 
District  ,  . 

U.  8 

U.  8 

U.  S.  Dlst. 


O.  S. 
0.  6. 


U.  B.  ...^., 
U.  8.  Dist, 


Pending. 

Pending 

Pending . 

Pending 

Pending 

Closed..... 


Pending 
Pending. 

Pradlog. 

Closed 


2080 

1054 

905 

2423 

2104 
2580  >/2 
2573 

890 

2254 

2358 

2424 

2429 

3M5 

877 
2573 

19433 

3044 


U.  S.  vs.  12,163.09  Acres  of  Land,  liberty  Co.. 
U.  8.  vs.  34,S04.38  Acres  of  Land,  Liberty 

County  et  al ^ .. 

U.  S.  Sugar  Corp.  vs.  Lee,  Compt 

VanScbolclc  vs.  Knott  et  al. , . 

VanScholck  vs.  Knott  et  al 

Volusia  Coimty  et  al.  vs.  Knott  et  al 

Volusia  County  et  al.  vs.  Knott  et  al 

Wadsworth  vs.  Brown 

Wallop  vs.  Knight „ 

Ward  vs.  XjCC,  Compt. . 

Wauchula  State  Bank  vs.  Carlton 

Weaver  vs.  Stone  

Williams.  W.  C,  Inc.  et  al.  vs,  Lee,  Compt.... 

WUlls  vs.  Lee,  Compt „ 

Wlnn-Lovett  Qroc.  Co.  vs.  Lee,  Compt _ 

Winn-Lovett  Groc.  Co.  vs.  Lee,  Compt 

Wlnn-Lovett  Qroc.  Co.  vs.  Lee,  Compt 

Wolyn  vs.  A.  N.  E.  B.  Co 

Woolsey  vs.  Amos,  Compt „ 

Woman's  Benefit  Ass'n.  vs.  Sboltz  et  al 

Wyman,  Oreen  k  Ollmore  vs.  Trustees  1. 1. 

Fund  et  al 


Action 
Condemnation 

Condemnation 

Injunction    

Receivership  .. 

Injunction  

Injunction   

Injunction    

Mandamus  

Receivership   ., 

Injunction   

Injunction   ...... 

Injunction    

Injunction   

Injunction   ...... 

Injunction   ...... 

Injunction    ...... 

Injunction   . 

Damages  

Injunction   

Injunction   

Mandamus  ...~ 


County 


Nor.  Dlst. 


Nor.  Dlst. 

Leon , ..-. 

Leon  

Leon  ..... — 
Leon  .>_—... 

Leon   

Flagler 

Hillsborough 

Nor.  Dlst 

Hardee   

Sou.  Dlst 

Sou.  Dlst 

Leon   ..., 

Nor.  Dlst.  ... 

Leon   „... 

Leon   

Liberty  

Highlands   . 
Leon  - 

Manatee 


Court 


a.  S.  Dlst. 


D.  S 

Circuit  .. 
Circuit  .... 
tMrcult  .... 
Circuit  .... 
Circuit  .... 
Circuit  .... 
Circuit  .... 
0.  S.  Ct. 
circuit  .... 

CJ.  S 

U.  8 

Circuit  .... 

a.  S I  Pending 

Circuit iPendlng 

Circuit  jpendinit 

circuit I  Closed  ... 

Circuit  jclosed ... 

Circuit [Pending 


Status 


Closed 


Pending , 

Closed 

Closed... 

Closed 

Closed 

Closed 

Pending , 

Closed 

Pending . 
Pending . 

Closed 

Pending . 
Closed 


Circuit 


I 
.iPending. 


Dkt. 
Pge. 

2047 

878 

1059 

509 

497 

959 

1046 

641 

2526 

2443 

735 

934 

948 

2211 

943 

1031 

2315 

70 

217 

930 

1431 


XL 
TABULATED  REPORT  OF  CRIMINAL  CASES 

Handled  by  the  Attoney  General  in  Which  Opinions  Were  Filel 
by  the  Supreme  Court  During  Years  1935-1936. 


CASES  DISPOSED  OP  DURING  JANUARY  TERM  1935 


Name  of  Offender 


Allen,  Albert  

Carver,  J.  D 

Cawthon,  Dexter  

Collier  and  D'Allessandto 

Dabney.  Broomer „, 

Deas,  Wallace „ ., 

Deeb,  George  „,„ 

Ekman,  Carl,  et  al. 

Finch  and  Stone 

Portner,  Parker  ....„ . 

Gray,  Herbert  . ,    ,.. 

Hall,  Henry,  et  al 

Hartman.  C.  C 

Hasty,  Monroe  , 

Hurst,  Norman,  et  al. 
InSnger,  Callie.  et  4L  » 

Jarvls.  Martin  F. 

Jenkins,  RoMrt 

Lemons.  C.  B.  ..»,...„...„ 


»'«r*««i  "-*4,f«V44«k< 


Offense 


Murder,  2nd  Degree 

Habeas  Corpus 

Murder.  2nd  Degree 
Habeas  Corpus 
Murder,  2nd  Degree 
Canal  Intercourse  .... 

Manslaughter  

Larceny  — „,„, 

Habeas  Corpus 

Assault  to  Murder'..,. 


Mtmier.  2nd  Decree 

Grand  Embezzlement 

Murder,   Ist  Degree  „„ 

Arson  .  ,.„ „ „,„.„__ 

Grand  Larceny 

Wrlt-of -Error  Coram  Nobta 

Uurder.  Ist  Degree  „ 

Habeas    ...-  . „.„..... 


CTounty 


Santa  Rosa. 

Dade 

Santa  Rosa 

Lee 

Santa  Rosa 

Lake..  

Okaloosa    .. 

Broward 

Putnam 

Pinellas 

Putnam  -. 

Dade 

Escambia 

Volusia 

Hernando  .. 

Walton... 

Union , 

Orange 

Htllsboroush 


Court 


Circuit 

Circuit 

Circuit„..„ 

Circuit 

Circuit. 

Circuit 

dreuit 

Circuit 

Circuit 

Circuit 

Circuit 

Qrcvsit. 

Ct.  Reed. 

Circuit 

Circuit 

Ctrouit. 

Circuit 

Circuit 

Circuit 


Dispc^Uon 

Affirmed 

Reversed 

Affirmed 

Affirmed 

Affirmed 

Reversed 

Reversed 

Affirmed 

Rel.  on  Bond 

Reversed 

Dismissed 

Reversed 

Reversed 

Affirmed 

Affirmed 

Affirmed 

Appn.  Denied 

Rev.N.TWal 

Rev.  Fig.  BaU 


CAEES  DISPOSED  OF  DUBINQ  JANUARY  TERM  1935 


Name  of  Offender 


Mercer,  Tip  ....„-. 

Mercer,  T.  O.  ..^ 

McCartle.  Roose?^ 

McKetma,  James 

Nash,  R,  E 

^Perry,  Alex  ........ 

Race,  R.  J. 

RoUe,  Walkene „„ 

Skipper.  A.  C 

Steigel,  Harry  

Teal.  J,  P.  

Thomas.  George 

Thomas.  John  Lee  .... 
Traylor.  H.  Y. 


Walker,  J.  E. 
Ward,  Raleigh 


Offense 


Robliery   .....,...„ — .. 

Robbery  „. 

Murder,  1st  Degree  .. ; „ 

Grand  Larceny  „ ........ 

Certiorari      .., 

Unarmed  Robbery „ 

Habeas  Corpus  

Murder,  2nd  Degree 

Habeas  Corpus 

Habeas  corpus 

Manslaughter   

Assault  to  Commit  Rape  ........... 

Murder,  2nd  Degree  

Disposing  of  Property  subject 

to  Lien  

Perjury ....,'. 

Assault  to  Murder 


County 


Court 


Haidty 
Highlands. 

Dade. 

Brevard...... 

Hamilton 

Leon.: 

Dade 

Dade 

Highlands. 

Union 

Jackson 

Dade 

Dade 


Madison.. 

Marlon... 
Union 


Circult...- 

Circuit.,.. 

Circuit... 

Circuit... 

Circuit.  .. 

Circuit.. 

Circuit... 

Criminal 

Circuit.... 

Circuit., 

Circuit.... 

Criminal 

Circuit  .. 

Circuit.... 
ClSftuU... 

Circuit.... 


Disposition 

Dismissed 

Dismissed 

Reversed 

Reversed 

Quashed 

Affirmed 

Reversed 

Affirmed 

Affirmed 

Remanded 

Affirmed 

Reversed 

Affirmed 

Affirmed 
Reversed 
Dismissed 


CASES  DISPOSED  OP  DURING  JUNE  TERM  1935 


Name  of  Offender 


^menberg,  Walter 

Bass,  Leon 

Branch.  Tarlton  .... 


Offense 


Circuit.. 
Circuit.. 
Disbarment  ™ -.. ,  Hillsborough...  '  Circuit.. 


Habeas  Corpus 
Arson    


County 


Dade 

Osceola. 


Court 


Disposition 

Remanded 

Reversed 

Affirmed 


Cassels,  Ray  

Clarfc.  Charlie 

Clark,  Lee „... 

Clemmons,  Lonnle  ... 
Cobb.  Sim 

Cummings.  Ftojik  ...„, 
Dei  Pino.  Juan 
Edwards,  Mack,  et  al. 

English,  John 

Pekany,  Louis 

Franldln.  B.  M.  ... 

Prank.  Peter  _.. 

Frank,  Peter „ , 

Green.  Ben  

Haddock,  Hobt.  B. 
Hall.  Burl  and  Floyd 
Harrell.  John  P.  ... 
Harrison,  Ralph  E.  . 

Hartman,  C.  C „ 

Hasty.  Monroe  „.. . 

Hawkins,  L.  C 

Rouse,  Albert  A.  


Howell,  Cecil  .... 
Huston,  James 
Jackson,  Olin  .. 
Jmos,  Paul  O. 
Jones,  Michael 
Jcmes.  Michael 


Certiorari  

Assault  with  Intent  to  Commit 

Murder  „ 

Murder,  1st  Degree  .. 

Habeas  Corpus 

Assault  witb  Inteot  to  Commit 

Rape  _ „ 

Manslaughter  ^„..„. 

Murder.  1st  Degree  .■..„.^ 

Breaking  and  Entering  

Crime  Against  Nature ,„— . 

Desertion  .', 

Man  s!a  u  e  h  ter  .,„ ...„,..,._. 

Murder,  1st  Degree *.. ... 

Application  for  Bail  „ .„, 

Robbery     — . — .'. 

Murder,  2nd  Degree  ,.,™„„ 


Habeas  Corpus ....„...., 

Habeas  Corpus 

Grand  Embezzlement  .... 

Murder.  1st  Deirrce  

Manslaughter  , _ 

Kabea.s  Corpus  .t 

Carnal  Intercourse  ^ 

Habeas  Corpus 

Habeas  Corpus  

Application  for  Bait 
Armed  Robbery  


Alachula 

Circuit 

Dismissed 

Pinellas. 

Circuit 

Affirmed 

Escambia 

Circuit 

Affirmed 

PoUl 

Circuit..- 

Petr.  Dlschg. 

PlneUa8..„ 

Circuit 

Affirmed 

Orange...- 

Criminal 

Affirmed 

Monroe...- „ 

Circuit 

Affirmed 

Walton _. 

Circuit 

Affirmed 

Dade 

Criminal 

Affirmed 

Orange...  .- 

Criminal 

Reversed 

Jackson 

Circuit 

Reversed 

Hlllsborcugh 

Circuit 

Rev.  N.  Trial 

Hillsborough 

Circuit .. 

Rel.  on  Bond 

Dade 

Criminal 

Affirmed 

Ppik. ,...,.,,,.*, 

Circuit 

Reversed 

Walton- 

Circuit 

Dismissed 

Leon 

Supreme 

Petr.  Rmd. 

Taylor  .- 

Circuit- 

Petr.  Rmd. 

Escambia 

Circuit 

Reversed 

Volusia 

Circuit 

Reh'g  Denied 

PlaeUas 

CliTUit 

Reversed 

HlUsborougti.. 

Circuit 

Del.  Sheriff 
Proper  Sent. 

Duval 

Criminal 

Rev.  N.  Trial 

Broward. .„ 

Circuit. 

Petr.  Dlschgd 

Waltcn. _ 

Circuit 

Dismissed 

Dade     .„ 

Circuit ..-. 

Remanded 

Hillsborough 

Circuit 

Res.  on  Ball 

Hillsborough 

Circuit- 

Affirmed 

CASES  DISPOSED  OF  DURINO  JUNE  TERM  193& 


Name  of  OfTender 


Jones,  Percy 


Keith,  Dewey  

Keith,  Millard,  et  al 
Kimes,  LeRoy  ..„.i. 

McCall,  Jim  O ,, 

Mahoney.  D.  J 

Math  is,  Dewey  

Mears,  Dave  ,. 

Moir,  Ray „.. 

Messer,  Cecil 
Montgomery,  John  ^,^_ 

Montgomery,  Willie  

Nowllng,  Millard,  et  al, 
Nowllng,  Millard,  et  al. 

Padgett.  E.  H 

Padgett,  L.  D 

Palmer,  Richani 

Pass,  E.  G 

Phillips,  Forest 

Popps,  J.  8. 

Register,  Gordon ,,.„ 

Richardson,  Vera  ...^^. 
Ricks.  Paul 
Rivers,  Rodie  . 
Robinson,  Ben 


Offense 


Habeas  Corpus 


itlttriapplng 

Kidna'piHng- „.. 

Breaking  and  Entering  . 

Murder,  3rd  Degree  ,,. 

Habeas  Corpus 

Robbery  Armed  

Breaking  and  Entering 

Habeas  Corpus 

Unarmed  Robbery 

Habeas  Corpus 

Habeas  Corpus 


Habeas  Corpus 

Murder,  1st  Degree ... 

Fraudulent  RegistratJon 

Rape , 

Murder,  2nd  Degree  ...,.„ 

Manslaughter ,..4.,., 

Murder,  2nd  Degree 

Habeas  Corpus ,„....., 

Habeas  Corpus  .^,.., 

Perjury ,..„_., 

Certiorari  . 


County 


Lee 

Holmes 

Holmes ,. 

Dixie 

Okaloosa 

Dade 

Columbia 

Broward 

Escambia 

Palm  Beach. 

Hendry 

Hendry 

Walton 

Walton, 

Dade 

Santa  Rosa. 
Hillsborough 

Dade 

Walton 

Broward. 

Polk 

Dade 

Manatee 

Osceola 

Highlands 


Court 


Circuit.... 

Circuit. 
Circuit. . 
Circuit ... 
Circuit.. 
Circuit.  ,- 
Circuit.... 
Circuit. .. 
Ct.  Rec.. 
Crlmlna! 
Clrcuit... 
Circuit. .. 
Circuit. . 
Circuit.  - 
Circuit. 
Circuit. - 
Criminal 
Circuit.  - 
Circuit. 
Circuit 
Circuit. .. 
Circuit.  -. 
Circuit,. . 
Circuit... 
Circuit... 


Disposition 


Reversed  for 
Appro.  Proc. 
Affirmed 
Reversed 

Affirmed 

Reversed 

Affirmed 

Reversed 

Reversed 

Pet.  Denied 

Rev.  N.  Trial 

Dismissed 

Dismissed 

Dismissed 

Dismissed 

Affirmed 

Affirmed 

Affirmed 

Reversed 

Affirmed 

Affirmed 

Reversed 

Petr.  Rmd. 

Ptr.  Dlschgd. 

Reversed 

Jdgmt.  Q'hed. 


Rowe,  Allen  

Saxon,  D.  P. 

Sc(%slns,  Oeo.  W.  .. 

Skipper,  A,  O , 

Slack,  Tom , 

Sparkman,  Clyde  .. 
Strickland,  Martin 

Walston,  O.  A. 

Waterman.  Louis  ... 
WatWns,  Eobert  ... 
Wells,  Robert  J. ..... 

Welsh,  Lemuel  

Wentworth,  J.  H, ... 

Wemokoff.  Leo 

White,  Ruby  . 
WilUams.  Harry  .,_ 
Wilson,  Charlea  (3 


Uurder,  1st  Degree 
Habeas  Corpus „.. 

Certlor,.ri  „„ 

Grand  Larceny 

Ebbeas  Corpus 

Murder,  1st  Degree 

I^arceny   .*... 

Habeas  Corpus 

Carnal  Intercourse 

Habeas  Corpus  

Robbery  Armed  

Robbery  Armed  

Murder.  1st  Degree 
Bribery    


Manatee 

Dade 

Dade 

Highlands 

Santa  Rasn 
Hills  borough 
Okeechobee 

Dade 

PtoeUas 

Leon 

Alachula..,. 

Dade..., 

Uke 

Hillsborough 

Dade 

HiUfittorough 


Clioult.. 

Circuit. 

Circuit. 

U.  8.  Sup. 

Circuit 

Criminal... 

Circuit 

Circuit. 

Circuit 

Circuit, 

Circuit 

Criminal... 

Circuit 

Circuit. 

Criminal. 
Circuit 
I  Criminal 


Rev,  N.  Trial 

Affirmed 

Rmd.-ReS'ts. 

Denied 

Dismissed 

Dismissed 

Dismissed 

Affirmed 

Affirmed 

Reversed 

Remanded 

Reversed 

Petr,  Dlchgd. 

Reversed 

Affirmed 

Dismissed 

Affirmed 


CASES  DISPOSED  OP  DURING  THE  JAJ4UARY  TERM  1936 

Name  of  Offender 

Offense 

.  IT'-- 

County 

Court 

Disposition 

Aldrlch,  Arthur 

Aulday,  Hwry  .... . „.- 

Benefleld,  Prank   ..™   ,«.„. 

Bethel,  Thomai .. »».,.,«— 

Blumer,  Louis  „„.™ 

Robbci^  Armed  ,™ 

CSmtny „,.. 

Breaking  and  Entering 

Breaking  and  Entering ...,..„.. 

Habeas  Corpus  , 

Habeas  Corpus „„. 

Kvward. 

Sarasota 

Washington 

Dade       

Dade 

Polk 

Jackson 

Broward 

Circuit 

Circuit     

Circuit 

Criminal 
Ct.  Crimes 
Criminal. 

pircuit 

Circuit    . 

Reversed 

Reversed 
Affirmed 
Reversed 
Pet'r.  Dschgd. 
Denied 

Canady. — . .-- . 

Chambvn.  Isiah.  et  aL  .     „,.,„    _    „ 

Murder  1st  Degree „... 

Writ  of  Error  Coram  Nobis 

Reversed 
Eev,  R'm'd. 

o  - 


CASES  DISPOSED  OF  DURING  THE  JANUARY  TERM  1B36 


3 


Name  ol  Offender 

Offense 

County 

Court 

disposition 

Collier,  D'Allessndro  _. 

Croft,   Walter 

Currle,  Eddie  ...» ... 

Dixon.  Paul . 

Pindley.  W.  E , „ 

Plorio  Anthonv 

Certiorari 

Larceny    „ . .„...,.„.,„......_.„.. 

Carnal  Intercourse  

Habeas  Corpus „ „„._ 

Breaking  and  EnterinK  ■   - 

Habeas  Corpus ..„ 

Habeas  Corpus  ., . .. .. 

Manslaughter   . .... 

Habeas  Corpus  ^^^.^ 

Murder  1st  Degree 

Larceny    , , „. 

Habeas  Corpus  „„..,.,.. 

Manslaughter    ..,■ .T,„ 

Application  Supltsedeas 

Manslaughter 

Certiorari  ..„ , 

Orand  liarceny „. „.„„.,.. 

Lewd,  etc..  Behavior  .....„„„ ..... 

Habeas  Corpus  .. ..„ 

Embezzlement 

Ptkaco 

LaPayette. 

Broward 

Duval, 

Dade 

U.  8,  Sup 

Circuit 

Circuit 

Circuit 

Criminal 

Circuit 

Denied 
Reversed 
Affirmed 
Pet'r,  R'm'd. 
Rev.  R'm'd. 
Reversed 

Fossey,  et  al,  (2  cases) 

Dade 

Circuit.. 

Circuit 

Pet'r,  Dschgd, 

Qraives   Mel  v  in  O 

Volusia 

Affirmed 

Oralves    Mplvin  O 

Volusia 

Broward 

Santa  Rosa 

Taylor 

Circuit 

Pet'r.  R'm'd. 

Halfrich   Prank 

Circuit 

Affirmed 

Hardy,  Hasty 

Circuit 

Dismissed 

Harrell,  Austin 

Circuit..^ 

Circuit 

Circuit 

Criminal 

Criminal 

Affirmed 

■RBiTPlt     ■RVdnlr 

Holmes    

Pet'r,  Dschgd. 

Holland    Luke 

Calhoun 

Rev.  N,  Trial 

House,  Albert .,....,_ ,. 

Hulst    Mahlon 

Hillsborough .. 
Dade 

Denied 
Reversed 

Jones,  Michael  C -.„. 

Kearson,  A.  B,,  et  al. .    „ 

Langford.  Homer ..„ 

Leathers   W   O 

Union. 

Madison 

Walton 

U.  S.  Sup 

Circuit 

Circuit 

Denied 
Affirmed 

Affirmed 

Dade 

Criminal 

Circuit 

Circuit 

Ci«:uit„„.. 
Circuit 

Pet'r,  R'm'd, 

Mayers,  H.  R.   .,        „ 

Pinellas 

Reversed 

Mitchell,  Harry „ 

Moore,  Lacy  „..   ..... 

Habeas  Corpus  

Manslaughter  . „„ „„„^.. 

Rape ^„..„ ....... 

Habeas  Corpus                        .  ... 

Santa  Rosa 

Union 

Duval... -_ 

Hillsborough... 
Taylor 

Dismissed 

Affirmed 

DismlSised 

Osoborne  and  McKinstry  

Padgett.  EUza  

Circuit 

Affirmed 

Larceny    „ ..._, 

Circuit...., 

Affirmed 

Parker,  Earl  .    ,.   „ , 

Injury  to  Animals 

Manslaughter    

Duval 

Jackson 

&nta  Rosa 

Olades 

Criminal 

Circuit 

Circuit 

Circuit 

Criminal 

Circuit. 

Criminal 

Criminal 

Affirmed 

pMcock,  Robert .  „ _    ... 

Afrirmed 

Ptoteance.  Callen  

Piatt.  Parke 

Habeas  Corpus 

Larceny   „ ... 

Larceny    , „.. 

Certiorari  . 

Injury  to  Animals 

Grand  Larceny  

Habeas  Corpus .. 

Breaking  and  Entering ...._... _ 

Habeas  Corpus    ....„...„ „ „., 

Habeas  Corpus  „ „.... 

Manslaughter  .....„.„„.„„.„... 

Habeas  Corpus  ...  _„ 

Dismissed 
Affirmed 

Pottinger.  Victor  „ „ 

Prickett,  Samuel  A. ..., .„.. 

Pringle,  W.  M. 

Dade 

Broward 

Duval 

Reversed 

Dismissed 

Affirmed 

Prlnffle.  W.  M 

Duval 

Affirmed 

Rufkln,  Bunt 

Duval 

Escambia 

WaJton 

Dade 

Ciwuit 

Dismissed 

Samuels,  LeRoy „ 

Scott.  Kenny  Lee  „ „., 

Sldebottom,  William  ..„.. ... 

Circuit 

Circuit 

Circuit... 

Circuit 

Circuit 

Affirmed 

Dismissed 

Affirmed 

Skipper.  C.  A 

Stansel.  Joe  ... 

Highlands 

Taylor „.. 

Dade 

Pet'r.  R'm'd. 
Affirmed 

Stewart,  Anna  .        w„,..^.,„..._    , 

Circuit 

Circuit ,.,,., 

Pet'r.  D«chgd. 

Strickland,  Coy  ,„«™„..~ 

Murder  2nd  Degree „.,.„. 

Withholding  Support 

Manslaughter 

Walton , 

Dade 

Dade 

Dade 

Lake 

Ehival 

Pinellrts- 

Affirmed 

Taylor,  Harry  T. 

Vogel,  Bonnie    ,...„.. 

Circuit 

Criminal 

Criminal. 

Reversed 
Reversed 

Walks,  Vincent ..„ ..„.. 

Breaking  and  Entering  .................. 

Larceny     „,.„„. 

Murder  2nd  Degree 

Habffi-s  Corpus       

Affirmed 

Ward,  W.  D..  et  al.  „«. 

Circuit. 

Affirmed 

Warner,  Eosa  ..   „ .,„., 

Waterman,  Lewis 

drcutt 

Circuit 

Dismissed 
Pet'r.  R'm'd. 

CASES  IHSPOSED  OF  DURINO  JUNE 

TERM   1936 

Name  of  Offender 

Offense 

County 

Court 

Dtopositlon 

Bannerman,  W,  H.     „„ „.„ 



Habeas  Corpus  , „ 

Murder  2nd  Degree  .„.            ..  -.. 

B£adlson 

Circuit 

Circuit 

Circuit 

Affirmed 

Barber,   Herbert   „..   „__ 

Barber,   Herbert  „ .._ 

Duval „ 

DuvaL 

Affirmed 
Affirmed 

CASES  DISPOSED  OF  DURmO  JUNE  TERM  1B38 


M 


Nome  of  Offender 


L 


Brown,  Sim  „ 

Brown.  Pred  R„ 

Campbell,  Arthur 

Campbell.  Arthur  

Casey,  Clarence  D.  ..... 

Carter,  Eddie  „. 

Davis,  S.  E „„, 

Dean,  Joe  ,. 

Oooley,  A.  B.,  et  aL  .„., 

Dupree,  Frank  .„... 

Forehand.  Pleas   , 

Hamilton,  James 

Handley,  Earnest 

Handley,  Ernest 

Hopson,  Allen  J „.„ 

House,  Albert  R,  C3  caaet) 

Jones,  tUchaet  C 

Jones.  Roy .. 

King,  Griffin,  et  al.  .......... 

Kite,  BJarvin 

Lawson,  D.  B „.^.„...... 

McCall,  Geo.   

McTear,  M 

Martin,  John,  Jr 

Nelson,  Jrtin  D 

Newbold.'  William 


Offenae 


Arson ., 

Habeas  Corpus „,.,.„. 

Unarmed  Robbery  

Unarmed  Robbery   , ....._ 

Murder  ist  Degree _„ 

Habeas  Corpus .„ 

Habeas  Corpus  . 

Cause  of  action  not  shown 

Habeas  Corpus  „,-,. 

Robbery   

Murder  Ist  DegrM  . .....„„. 

Habeas  Corpus 

Manslaughter 

Manslaughter   I „„.. 

Manslaughter  „. 

Poss,  Burglars  Toola  „ 

Certiorari „, 

Habeas  Corpus  

Killing  Steer 

Rape   

Rec.  Stolen  Property  ,. 

Embezzlement    

Manslaughter   

Habeas  Corpus „, 

Embezzlement 

Murder  1st  Degree 


County 


Walton 

Brevard 

Escambia 

Escambia 

Dade 

Alachua 

St.  Johns 

Pinellas 

Duval .... 

Duval ,. 

Bay 

Collier 

Madison 
Madison.  . 

Polk 

Hillsborough 
Hillsborough- 
Pinellas... 

Waltoa - 

Duval 

Duval ^ 

Dade 

Duval 

Dade 

Duval „ 

Dade 


Court 


Circuit 

Circuit 

Ct.  Rec 

Ct.  Rec 

Circuit 

Circuit.. 

Circuit 

Circuit 

Circuit 

Criminal. 
Circuit,,-.. 

Circuit 

Circuit 

Circuit 

Criminal... 
Criminal.. 
U.  S.  Sup 

Circuit 

Circuit 

Circuit...... 

Criminal. . 
Criminal... 
Criminal... 
Criminal... 
Criminal... 
Circuit 


Disposition 


Reversed 

Remanded 

Dismissed 

Dismissed 

Affirmed 

Affirmed 

Denied 

Dismissed 

Discharged 

Affirmed 

Reversed 

Remanded 

Affirmed 

Rev.  R'm'd. 

Reversed 

Dismissed 

Dismissed 

Discharged 

Affirmed 

Affirmed 

Reversed 

Dismissed 

Rev,  R'm'd. 

Discharged 

Dismissed 

Reversed 


NTlpper.  J.  H.,  et  al. 
PadRett.  Dan.  et  al. 
Patrick.  I.  J..  Sr.  ... 

Perkins,  Alalia 

Prldgen.  O.  a.  ...... 

Prldgen,  O.  a.  „ 

Powell.  Janie  .,.„.„...„ 

Reddlck.  Jim  ^ 

Royal,  Lester 

Scroggins,  Oectrge  W. ... 

Skipper,  C,  A 

Sweeting,  Sumner  .,.,„„ 

Stalvey,  W.  W 

Scott,  P.  E.,  et  al. 

Thompson.  Cleve 

Thomas.  Louis  ..,..._.-.„.. 

Vereen,  Moses  ... ..... 

Vogel.  Bonnie  , 

Whlltlce,  J.  W. 

Williams,  Riclmrd ... 

Wilson.  James  .„„ 

Waldrop.  Dick 

White.  Chester 

wmiAms,  Hairy     . ,„ 


'*«»4**4«4r«  ***v*^^ *  " 


"" I 


Rape   ,„.„ 

Cutting  Pence 

Han.staughter    

P(»s,  Stolen  Property 

Habeas  Corpus 

Habeas  Corpus  

Habeas  Corpus  .... 

Killing  Steer 

Forgery  

Murder  1st  Degiw  ...„. 

Coram  Nobis 

Habeas  Corpus  ... „ 

Habeas  Corpus  

Habeas  Corpus  

Breaking  and  Entering ...» 
Carnal  Intercourse  ..„..,.„, 

Armed  Robbery .,,....,.. 

Habeas  Corpus   , 

Rape 

Murder  1st  Degree  .. 
Murder  1st  Degree  .. 
Habeas   Corpus 
Murder  1st  Degree  .. 
Murder  Ist  Degree  .. 


tJ»il*mpM*i»kT" 


St.  Lucie... 

Circuit 

Osceola 

Circuit 

Charlotte 

Circuit 

Dade     

Criminal 

Criminal 

Duval 

DuvaL..-. 

Criminal 

Volusia 

Circuit 

Walton. 

Circuit 

Palm  Beach . 

Criminal.. 

Dade 

Circuit 

Highlands 

Circuit 

Dade 

Criminal 

Duval „ 

Criminal 

Martin. 

Circuit 

Dade 

Criminal 

Columbia 

Circuit 

Palm  Beach 

Criminal 

Dade 

Criminal 

St.  Lucie 

Circuit 

Pinellas... 

Circuit 

Duval 

Criminal 

Charlotte 

arcuit 

Union 

Circuit 

Dade  

Circuit 

Reversed 

Reversed 

Affirmed 

Reversed 

Affirmed 

Remanded 

Remanded 

Affirmed 

Affirmed 

Affirmed 

Denied 

DIschBxgod 

Discharged 

Reversed 

Affirmed 

Affirmed 

Affirmed 

Denied 

Reversed 

Dismissed 

Pefr.  R'm'd. 

Remanded 

Affirmed 

Reversed 
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XII. 

REPORTS  OF  STATE  ATTORNEYS  FOR  YEARS 
1935-6  UNDER  SECTION  132  C  a  L. 

FIBST  JUDICIAL  CIRCUIT 

Escambia  County 
Okaloosa  Countjr 
Santa  Rosa  County 
Walton  County 


Indictments 
Returned  by 
Grand  Jury. 
ESCAMBIA: 

Homicide : 

First  Degree  5 

Second  Degree _. 2 

Manslaughter     1 

Rape „ ..„        1 

Election  Law  Violations  


No  Bills  Verdicts  of 
RetiUTiedby  Not  Guilty 
Grand  Jury.   Returned. 


OTHER   CASES   HANDIiED 

Number      Disposition 

Appeals  from  Ijower  Court  to  Circuit  Court  3 

Bond  Validation  Proceedings  9 

(2  affirmed  on 

appeal;  others 

in  Circuit  Court) 

Criminal  Hearings  Attended  „ „ 18 

Habeas  Corpus  Hearings  Attended   4 

Respectfully  submitted, 

E.  DIXIE  BEGGS,  JR. 
State  Attorney 


Indictments 
Returned  by 
Grand  Jury. 
OKALOOSA: 
Homicide : 

First  Degree 4 

Second  Degree  _ 1 

Manslaughter  _ - 3 

Robbery : 

Unarmed  , 1 


No  Bills 
Returned  by 
Grand  Jury. 


Verdicts  of 

Not  Guilty 
Returned. 
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AssaiUts: 

With  Intent  to  Commit  Felony B                      1                      I 

Other  Assaults 12                    1 

Burglary  and  Kindred  Offenses 13                   .,.,                     I 

Larceny : 

or  Automobiles  1 

Kindred  Offenses  ... „_.„„„.„  i                    2                  ,^ 

False  Pretenses  and  Kindred  Offemes  13.^ 

Forgery.    Counterfeiting    and   Kindred 

Offenses „         4  ,_„  

Trespasses.  Injuring  Buildings,  etc. 8                   ~^ 

Resisting  Arrest,  etc.  ,„.™. „._  1                      1                    __ 

Adultery.  Fornication,  etc 4                     8                      t 

Bigamy . 1 

Desertion    and    Withholding    Support 

from  Wife  and  Children  10                    7 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Operating  Truck  for  Hire 1 

Woods   Burning    _.„      1 

Maliciously  Killing  Hog .~  I                    -..                      I 

Liquor  Law  Violations  '. 3                     _ 

Impersonating  an  Officer  1                   —                   ~-. 

OTHER    CASES    B.VNOI.£D 

Number      Disposition 

Appeals  from  Lower  Court  to  Circuit  Court 3 

Bond  Validation  Proceedings  „.„., _,.,.. 8  . 

Bond  Estreature  Proceedings  ,...„ , 8  

Criminal  Hearings  Attended 8 

Respectfully  submitted. 

E.  DIXIE  BEQQS,  JR. 
8tat«  Attorney 


Indictments  No  Bills  Verdicts  of 

Returned  by  Returned  by  Not  Qullty 

Grand  Jury.  Orand  Jury.  Returned. 
SANTA  ROSA: 

Homicide ; 

First  Degree  „„.        t  -„  — 

Robbery : 

Armed    . 3  __ 

Assaults: 

With  Intent  to  Commit  Felony             7  8  I 

Other  Assaults   13  Ul  S 

Arson  and  Kindred  Offenses  . 111 

Burglary  and  Kindred  Offenses  .._      10  4                  


1 


1 
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Lsrceoy: 

Of  Automobiles  „ 1 

Kindred  Offenses    .._ S  9 

Embezzlement: 

Public   Officers 2 

Other  Kinds I 

False  Pretenses  and  Kindred  Offenses        3  4 

Forgery,   Counterfeiting    and    Kindred 

Offenses    3 

Trespasses,  Injuring  Buildings,  etc 4  3  9 

Perjury    . _„„„ .      3  ....  3 

Resisting  Arrest,  etc -™__      4  ,.- 

Adulter;,  Fornication,  etc. — _„.        4  i  9 

Bigamy    ..— 1  — 

Desertion    and    Withholding    Support 

from   Wife   and   Children      «  8  w. 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Election  Law  Violations     „..  1 

Motor  Transportation   Act  I  3  „ 

NuKance   - 1  — 

Disposing  of  Mortgaged   Property         1  

MaUcious  Killing  of  Dog  „ 3  „ 

Hit  and  Run  Drivers  ... 3 

(iTREK    CAPES    HAXDL,BI>  " 


Appeals  from  Lower  Court  to  Circuit  Court 

Bond  Validation  Proceedings  „ 

Bond  Estreature  Proceedings  

Criminal    Hearings    Attended   

Habeas  Corpus  Hearings  Attended  


Number 

Disposition 

3 

1 

-A-* 

3 

*r^^ 

10 

*^—            - 

3 

- 

Respectfully  submitted, 

E.  DIXIE  BEQGS.  JR. 
State  Attorney 


Indictments  No  Bills       Verdicts  of 

Returned  by  Returned  by    Not  Guilty 

Grand  Jury.  Grand  Jury.    Returned. 
WALTON: 

Homicide : 

First  Degree  „ 1  3 

Second  Degree  ..._ 1  

Manslaughter „.. 1 

Robbery: 

Unarmed 1 
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Assaults: 

With  intent  to  Commit  Felony 13  13                     3 

Other  Assaults „        5  12                     1 

Arson  and  Kindred  OSeases „,..        1  1 

Burglary  and  Kindred  Offenses  22  2                    3 

Larceny: 

Of  Automobiles  „„. —        2  —                    — 

Of   Cattle   „..„ . S  1                      1 

Kindred  Offenses ™-_„ 4  0 

Embezzlement   . 2  

False  Pretenses  and  Kindred  Otten^s..        1  4 
Forgery.  Counterfeiting   and   Kindred 

Offenses „ 2  ..„                  _ 

Trespasses,  Injuring  Buildings,  etc 7  7                    1 

Perjury   1  2 

Resisting  Arrest,  etc 1 

Adultery,  Fornication,  etc S  1                     2 

Incest  ,„ „..      „..  2 

Miscegenation   ,. — „..      ._ .  1 

Crime  Against  Nature  2  3 

Violation  Liquor  Law.  Second  OfTense I 

Desertion    and    Withholding    Support 

from  Wife  and  Children  „  9                   _„ 

Miscellaneous  Crimes  Not  OtherwlM 
ESiumerated : 

Election  Law  Violations  _„ .      ....  2 

Culpable  Negligence 3 

Keeping  Oamblingr  House 11 

Selling  Mortgaged  Property  1 

Woods  Burning  . 1  ....                     1 

(nHKB   CASES   BAND  LEO 

Number      DfspcMlUon 

Appeals  from  Lower  Court  to  Circuit  Court  S 

Bond  VaIldati(Hi  Proceedings  ...... . 3                   __ 

Criminal  Hearings  Attended S 

Other  Cases  Not  Enumerated  Handled  by  State 

Attorney „._„  3 

BefpectlfuIIy  submitted. 

E.  DIXIE  BEOaS,  JR. 
State  Attorney 


SB  BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERiUj 

SECOND  JUDICIAL  dRCTJIT 

Franklin  County 
Oadsden  County 
Jefferson  Countr 
Leon  County 
Liberty  County 
WakuUa  County 

Indictments  No  Bills       Verdicts  of 

Returned  by  Returned  by   Not  Guilty 

Grand  Jury.  Grand  Jury,   Returned, 
FRANKLIN: 

Homtcide: 

First  Degree.. 2  ..„  ^. 

Robbery: 

Unarmed   „..., „ 2  

Assaults: 

With  intent  to  Commit  Felony  8  3  1 

Other  Assaults 3  1 

Burglary  and  Kindred  Ofrenses _„.       16 

Larceny: 

Of    Automobiles   ... 4  -™  

Of   Cattle    3  ..„ 

Kindred  Offenses  .' I 

Forgery,   Counterfeiting    and   Kindred 

Offenses  3  

Incest   1  «...  

Bigamy    1  ....  — 

Desertion    and    Withholding    Support 

from  Wife  and  Children 2 

Miscellaneous  Crimes  iiot  Otherwise 
Enumerated: 

Injury  to   R.   R.    Property   3  „.  

Aiding  Prisoner  to  Escape  5  1 

Concealli^  Property  Subject  to  a 
Uen    1 

Hit  and  Run  Driving    „ 1  ....  

Conspiracy  to  Commit  Blegal  Of- 
fense ..— - 3 

Temporarily  Using  Property  With- 
out Consent 1  ....  

Conveying  Tools  Into  Jail  1 

Impersonating  an  Officer  —      1  

IITUER   CASES   B.VNDliEn 

Number      IMsposltlOG 

Appeals  from  Lower  Court  to  Circuit  Court  4  4 

Bond  Validation  Proceedings 1  ,  
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Bond  Estreature  Proceedings    .. „.        3  — 

Criminal  Hearings  Attended   — IS 

Respectfully  submltt«d, 

O.  C.  PARKER.  JR. 
State  Attorney. 


Indictments  No  BlUs       Verdicts  of 

Returned  by  Returned  by   Not  Quilty 

Grand  Jury.  Grand  Jury.   Returned. 
GADSDEN: 

Homicide : 

First  Degree  « 13                  — 

Mtuislaughter  . 8                   —                   — 

Rape  11                   — 

Robbery : 

Armed    _ 2 

Assaults : 

With  intent  to  Commit  Felony  ...  13                   3 

Other   Assaults   3                     ....                     — 

Arson  and  Kindred  Offenses  .  3                      11 

Burglary  and  Kindred  Oftenses . St                   4                   9 

Larceny; 

Of  Automobiles  S                    -^ 

Of  Cattle  ™. 3 

False  Pretenses  and  Kindred  Offense  8                    8                    1 
Forgery,    Counterfeiting   and   Kindred 

Offenses    ..„.. 4 

Perjury    . . 1 

Incest -__ . „  J                    —.                    — 

Bigamy       . 3                  -..                   — 

Crime  Against  Nature  1                    ~.                    .— 

Desertion    and    Withtiolding    Support  » 

from  Wife  and  Children    -  4                     3                     1 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Ihtlclng  Female  Immoral  Purpose  1                     I                     1 

Shooting  Into  Dwelling  House   .„.  1 

I  attended  Eleven  ( 1 )  special  terms  of  court  in  Gadsden  County,  dur- 
ing this  period  of  time,  mostly  for  the  purpose  of  taking  pleas  of  guilty. 

Respectfully  submitted, 

O.  C.  PARKER.  JR. 

OTHEB    CASES    HANDLED 

Nttmber      Dispofiitlon 

Appeals  from  Lower  Court  to  Circuit  Court  — 7  & 

Bond   Validation   Proceedings 3  S 


^  ^ 
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Bond  Estreature  Proceedings  ... 2 

Criminal  Hearings  Attended  25 

Respectfully  submitted, 

O,  C.  PARKER,  JR. 
State  Attorney. 


Indictments  No  Bills       Verdicts  of 

Returned  by  Returned  by   Not  Guilty 

•                                                          Grand  Jury.  Grand  Jury.   Returned. 
JETPFERSON: 

Homicide : 

First  Degree 4                     1 

Second  Degree  3 

Manslaughter    1                     1                   .^ 

Rape _ 2                     a                     I 

Assaults: 

With  intent  to  Commit  Felony  ....  4                  .,„                   3 

Other  Assaults 3 

Aison   and   Kindred   OSenses   ..  4                      1 

Burglary  and  Kindred  Offenses  33                     4                     1 

Larceny: 

Of   Automobiles    „ fi 

Of  Cattle  S                   ,„.                   ,_ 

Kindred  Offenses 3                     1                    S 

False  Pretenses  and  Kindred  Offenses  4                    1 
Forgery,   Counterfeiting   and   Kindred 

Offenses    3 

Desertion    and    Withholding    Support 

from  Wife  and  Children  4                    ^»^                      } 

Miscelianeous  Crimes  Not  Otherwise 
Enumerated: 

Shooting  Into  Dwelling  House  ....  3                    ....                      V 

Receiving  Stolen  Property  4                       1 

I  attended  six  special  terms  of  court  during  this  period  mostly  lor 
the  pupose  of  accepting  pleas  of  guilty. 

Respectfully  submitted, 

O.  C.  PARKER,  JR. 


Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Court  7  B 

Bond  Estreature  Proceedings „„ S  4 

Criminal  Hearings  Attended  ., IS 

Respectfully  submitted, 

O.  C.  PARKER,  JR. 
State  Attorney. 


J 


BIENNIAL  KEPOKT  OP  THE  ATTOMfEY  OESTBRALt  il 

Indictments       No  Bills       Verdicts  of 
Returned  by   Returned  by   Not  Guilty 
OrandJury.    OrandJury.   Returned. 
LEON: 
Homicide: 

First  Degree  .„.^-, «.-......^ 9                    1^- 

Second  Degree _™„.™„,..™.-,.._,„  7                    1                   — 

Manslaughter    ~ „ — ...  1 

Robbery; 

Armed    . . — ™ — •..- —  3                  -.-                  «— 

Doanned  ._.™ ... — -  5                    8                     1 

Assaults: 

Witb  intent  to  Commit  Klaiiy  ....  M                   3                   a 

Other  Assaults  —  U                       1                     _ 

Burglary  and  Kindred  Offenses  M                     S                     S 

Larceny: 

OI  Automobiles   ...„ 31 

Of  Cattle  — . 10                     1                  — . 

Kindred  Offenses  ..... S                   —                   — 

Eml>ezzlement: 

Other   Kinds    „ 4 

False  Pretenses  and  Kindred  Offenses  9                      I                      t 
Forgery.    Counteifeitlng  and  Kindred 

Offenses .„..,  M                      1                      S 

Desertion    and    Withholding    Support 

from  Wife  and  Children    0                     1 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Removing  Property  Subject  to  Lien  3                  — 

Shooting  Into  Dwelling  House  3 

Operating     Motor     Vehicle     with- 
out License  R.  R.  Com       19 

Operating  Car  While  Drunk  Do- 
ing Prop.  Damage 4  ._.  

Selling    Property   Sub}«ct   to  Llcra  9                    —       ,            ..., 

Selling  Intoxicattng  Liquor  T 

Aiding  Prisoner  to  Escape »...        3  — 

Hit  and  Run  Driving      .„.  2 

Receiving  Stolen  Property  2                   .„                   ,.-. 

Engaging  Business  without  Ucense  5 

Culpable  Negligence  ,..„ „.  3 

Selling  Morphine 1                    ...                   — 

Not  complying  chain  store  act  .....  8 
NOTE:     a  attended  28  special  terms  court,  mostly  for  the  tailings  pleas 
of  guilty). 

nraRK  caber  h.^\'dl£d 

Number      Disposition 

Appeals  from  Lower  Court  to  Circuit  Court  .. ....      IS  13 

Bond  Validation  Proceedings  3  3 
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Bond  Estreature   Proceedings   „ „ 6 

Criminal  Hearings  Attended  40 

Habeas  Corpus  Hearings  Attended  2 

Respectfully  submitted, 

O.  C.  PARKER,  JR. 

State  Attorney. 


Indictments       No  Bills  Verdicts  of 

Returned  by  Returned  by  Not  Guilty 

Grand  Jury,  Grand  Jury.  Returned. 
LIBERTY: 

Homicide : 

First  Degree Ill 

Second  Degree 3  _ 

Assaults: 

With  intent  to  Commit  Felony  ...        9  .._  t 

Other  Assaults 10  3 

Burglary  and  Kindred  Offenses  8  1 

Larceny: 

Of   Automobile   3  11 

Of  Cattle I  I 

Kindred  Offenses  „..        1 

Perjury 1  '  

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 
Resisting  Officer  Performance   of 

His  Duty  - 1  1  ..„ 

Enticing   Female   for   Purpose   of 

Prostitution    1 

Hit  and  Run  Driving 1  ^, 

,   Selling  Whiskey  .„.. 1  

Wilful    and   Malicious   Injury    to 
Property    —        1 

OTHBR   CASES   HANDI^D 

Number      Disposition 

Appeals  from  Lower  Court  to  Circuit  Court  ... 5  4 

Bond  Estreature  Proceedings  _        1 

Criminal  Hearings  Attended  11 

Respectfully  submitted. 

O.  C,  PARKER,  JR. 
State  Attorney. 
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Indictments       No  Bills       Verdicts  of 
Returned  by   Returned  by   Not  Oullty 
Orand  Jury.    Grand  Jury.   Returned. 
WAKUJXA: 
Homicide : 

Second  Degr^  _™_  3  — 

Rape    ~.™ ... I 

Assaults: 

With  Intent  to  Commit  Felony  ...  3  ,    ....  „ 

Other   A^aults ....  35  8  S 

Arson  and  Kindred  Offenses  11 

Burglary  and  Kindred  Offenses  8  —  — 

Larceny : 

Of  Automobiles  3  11 

Of  Cattle 1  -.-  — 

Perjury    1 

Incest   „ 1  ^  1 

Desertion    and    Withholding    Support 

from   Wile   and   Children    II  — 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Shooting  Into  Dwelling  House  ....  1  _ 

Manufacturing  Liquor  Wltb^out  Li- 
cense  ..._ 1  —  — . 

Using   Property  Without   Consent  3  —  ™ 

Disposing  Property  Subject  to  Lien  3  _  «. 

Receiving  Stolen   Property 2 

Wilful    and    Malicious    Injury    to 

Property  of  Another  . , 4  —  — 

OTHER   CASES    H.\.N'DL£D 

Number  Dlspaeltion 

Appeals  from  Lower  Court  to  Circuit  Court 4  3 

Bond  Estreature  Proceedings .._        1  ..„ 

Criminal  Hearings  Attended   ^ - U  ™ 

R^pectfully  submitted. 

O.  C.  PARKER,  JR, 
State  Attorney. 


M  BIENTIIAL  REPORT  OP  THE  ATTORNEY  GENERAL 

THIBD  JUDICIAL  CIRCUIT 

Columbia  County 
Dixie  County 
Hamilton  County 
Lafayette  County 
Madison  County 
Suwannee  County 
Taylor  County 


Indictments  No  Bills       Verdicts  of 

Returned  by  Returned  by   Not  Guilty 

Grand  Jury.  Grand  Jury.    Returned. 
COLUMBIA; 

Homicide : 

First  Degree  9                     11 

and  1  Mistrial 

Second  Degree  1                   ™ 

Manslaughter  _ 2 

Rape  ■  2 

Robbery: 

Armed  „ 1 

Assaults: 

With  intent  to  Commit  Felony  ....  IS                    S 

Other  Assaults  _ 1                  ..^                  

Larceny : 

CI  Automobiles  3                  

Of   Cattle   4 

Kindred  Offenses 8                    & 

Embezzlement: 

Other  Bands   - - X 

Pbrgery,   Counterfeitine   and   Kindred 

Offenses    S 

Perjury   : l 

Conspiracy 2                    ',.„ 

Adultery,  Fornication,  etc 3 

Violation  Liquor  Law 3                     S3 

Desertion    and    Withholding    Sl«>port 

From   Wife    and   Children    13                    .„>. 

Miscellaneous  Crimes  Not  Otherwise  * 

Enumerated :  , 

Breaking  and  Entering  29                     8 

Operating  a  Gambling  Device 1 

Keeping  a  House  of  HI  Fame  1                   .,„ 

Carrying  Concealed   Weapon   1                    .„, 

Violation  of  Narcotic   Laws   1 

Total  Number  of  Persons  Against  Whom  Indictments  and  Informa- 
tion Were  Piled 133 

Total  Number  of  Persons  Indicted  for  Murder 13 
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Approximate  Number  of  Matters  and  Cases  Handled  Before  Grand 
Jury   — 836 

OTHKK   CASKS    BANDI^I) 

Number      DIsposltlan 

Appeals  from  Lower  Court  to  Circuit  Court  4 

Bond  Estreature  Proceedinia  - —..  11  •— 

Criminal  Bearings  Attended  6  — 

Habeas  Corpus  Hearings  Attended t 

Other  Cases  Not  Enumerated   Handled  br  State 

Attorney - 8 

Respectfully  submitted, 

O.  O.  EmWARDS. 
Assistuit  State  Attorney. 


Indictments  No  Bills  Verdicts  of 
Returned  by  Returned  by  Not  Oiillty 
Grand  Jury.    Grand  Jury.   Returned. 

DIXIE: 
Homicide : 

First  Degree  S  .  3 

Rape - — — -~. _  3  1 

Assaults; 

With  intent  to  Commit  Felony  6  4  1 

Other  Assaults   11 

Larceny : 

Of   Cattle  . „...„-  4 

Kindred  Offenses  „ „ 13 

False  Pretenses  and  Kindred  Offenses  1 

Perjury ...„.—  1 

Resisting  Arrest,  etc,  „__-  1 

Adultery.  Fornication,  etc.  I 12 

Bigamy . 1 

Violation  Liquor  Law „„. „,„  3 

Desertion    and    Withholding    Support 

from  Wile  and  Children  9 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated ; 

Cutting  Fence  of  Another  .,.„ 6 

BreaUng  and  Entering 14 

Having  Gambling  Devices  and  Ap- 
paratus   • 

Destroying   Personal   Property   of 

Another _  1 

Altering    Maries    of    Animals    at 

Others   _„ 3 
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Unlawful     Having     Possession     of 

Mullet  During  Closed  Season 3 

Aiding  Prisoners  to  Escape  „^^.        2 

Total  Cases  Handled  by  Grand  Jury,  Approximately 150 

OTHBU   CASES   HANDIjED 

Number      Disposition 

Appeals  from  Lower  Court  to  Circuit  Court 1  Dismissed 

Criminal  Hearings  Attended  _ 4 

Habeas  Corpus  Hearings  Attended   2 

Other  Cases  Not  Enimierated   Handled   by  State 
Attorney 3 

Respectfully  submitted, 

O,  O,  EDWARDS, 
Assistant  State  Attorney. 


Indictments       No  Bills       Verdicts  of 
Returned  by   Returned  by   Not  Guilty 
Grand  Jury.    Grand  Jury.   Returned. 
HAMILTON: 
Homicide: 

First  Degree  10  2 

Manslaughter    I 

Rape 2  ->.... 

Assaults: 

With  intent  to  Commit  Felony  ...  11  2 

Other  Assaults  ,„^..^.^.y„„ ,        3  ....     . 

Larceny : 

Of  Automobiles 1 

Bandred  Offenses  2  5  —  * 

Embezzlement    .,.  •  I 

False  Pretenses  and  Kindred  Offenses  — .  1 

Perjury 4 

Adultery,  Fornication,  etc 2  2 

Bigamy    -. ., 2 

Violation  Liquor  Law,   17  4 

Desertion    and    Withholding    Support 
from  Wife  and  Children  6  2 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Breaking  and  Entering   12  3 

Entering  Without  Breaking  2 

Number  of  Persons  Indicted  85 

Total  Cases  Handled  by  Grand  Jury.  Approximately  160 
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OTBEB   CASES    HANDLED 

Number      Dispositkm 

CrinUnal  Heartngs  Attended  , .„„.„..        9 

Habeas  Corpus  Hearings  Attended  ~ 5  ._.     • 

RespectfUHr  sobmitted. 

O.  O.  EDWAREkS. 
Assistant  State  Attorney- 


Indictments       No  Bills       Verdicts  of 
Returned  by   Returned  by   Not  OuUty 

Grand  Jury.    Grand  Jury.   Relumed. 

LAFAYETTE: 
Homicide : 

First  Degree  „ 1 

Rape ..,...- 3  1 

Bobbery : 

Armed    ^„ „ 2  —  —     ' 

Assaults: 

With  intent  to  Commit  Felony    ...        6  11 

Burglary  and  Kindred  Offenses      1 

Larceny : 

Of    Cattle  „„.. „.,  3  —  —h     • 

Kindred  Offenses  12  S  

Trespasses.  Injuring  Buildings,  etc.  ....        6 

Adultery.  Fornication,  etc. „.. 4  _„  .«. 

Violation  Liquor  Law  — —  8  —  . , 

Desertion    and    Wlthhiolding    Support 

from  Wife  and  Ciiildren   2  —  •        . 

Miscellaneous  Crimes  Not  Otlierwise 
Enumerated : 
Maiming.   Wounding   and   Killing 

Animals  of  Another  2 

Altering   the   Mark   of  an  Animal 

Belonging   to   Another   4  ^. 

Information  Piled  by  State  Attorney: 
Assault   with    Intent    to    Commit 

Murder _. 4  ,™  — 

Armed   Robbery   . . — ™..        3 

Bi^aklng   and  Entering   ...        1  ....  ....     '' 

OTHKll   C.\8B8   H.^NnUSn 

Number      Disposition 

Appeals  from  Lower  Court  to  Circuit  Court  3 

2  Reversed  and 

1  Appeal  Dismissed 

Total  Cases  Handled  by  Grand  Jury,  Approximately  98 

Respectfully  submitted, 

O.  O.  EDWARDS, 
Assistant  State  Attorney. 
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8 
2 
3 
3 

8 

1 

16 


Indictments       No  Bills       Verdicts  of 
Returned  by   Returned  by   Not  Guilty 
Qrand  Jury.    Grand  Jury.   Returned. 
MADISON: 
Homicide : 

First  Degree  

Second  Degree  

Manslaughter 

Rape    . ^ 

Robbery: 

Armed   „ „„...„.■. „„ 

Unarmed  _ 

Assaults: 

With  intent  to  Commit  Felony  .... 

Other  Assaults _ 

Sending  Threatening  Communications 

Arson  and  Kindred  Offenses  

L.arceny; 

Of  Automobile  ... 

Of  Cattle   ...^ 

Kindred   Offenses   ..... 

Embezzlement 

False  Pretenses  and  Kindred  OSenses 
Poreery,  Counterfeiting  and  Kindred 

Offenses _ 

Conspiracy   , „ 

Adultery.  Fornication,  etc 

Violation  Liquor  Law  - _ 

Desertion    and    Withholding    Support 

from  Wife  and  Children  

Miscellaneous  Crimes  Not  Otherwise 
Eniimerated : 

Breaking  and  Entering  

Keeping  House  of  Hi  Fame 

Exhibiting  a  Deadly  Weapon  

Operating  a  Gambling  Device 

Driving  Auto  Without  Consent  of 

Owner   1 

T^tal  Number  of  Persons  Against  Whom  Indictments  and  Infor- 
mation Were  Piled  112 

Approximate  Number  of  Matters  and  Cases  Handled  Before  Grand 
Jury 223 


4 

4 

S 
3 

4 
1 
3 

4 


24 

1 
2 
1 


1 


3 
S 


OTBEB   CASES   HANDLBI) 


Criminal  Hearings  Attended  

Habeas  Corpus  Hearings  Attended 


Number 

6 

4 


Disposition 
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Other  Cases  Not  Enumerated  Handled  by  State 
Attorney     ..„ S 


Respectfully  submitted, 

O.  O.  EDWARDS. 
Assistant  State  Attorney. 


SUWANNEE: 
Homicide : 

First  Degree  '. .......... ..„„. 

Second  Degree _„^-„. 

Manslaughter  .„ _... 

Mayhem  „ 

Robbery: 

Armed    ,. 

Unarmed  - 

Assaults: 

With  Intent  to  Commit  Felony 

Other  Assaults     - 

Arson  and  Kindred  Offenses     _„_„. 

Larceny: 

Of   Automobile „ ...„._. 

Of  Cattle 

Kindred  Offenses  

Embezzlement    , 

False  Pretenses  and  Kindred  Offenses 
Forgery.    Counterfeiting    and   Kindred 

Offenses „ „.. 

Per j ury    _^ . , „.„.,„ 

Resisting  Arr^t.  etc , .„„. .„ 

Adultery,  Fornication,  etc,  .. ..... .. 

Bigamy _ 

Violation  Liquor  Law 

Desertion    and    Withholding    Support 

from  Wife  and  Children  

Miscellaneous  Crimes  Not  Otherwise 
Enumerated ; 

Breaking  and  Entering   . 

Maiming  an  Animal  of  Another 

Selling  Bollta  Tickets 

Unlawfully  Obtained  Morphine    . 

Unlawfully  Selling  Securities  

Hit  and  Run  Driver  „ 

Exposing  Poisonous  Substance  

Carrying  a  Concealed  Weapon  

Aiding  Prisoner  to  Escape  


Indictments 
Returned  by 
Grand  Jury. 


7 
1 

1 
1 

8 
1 

12 
t 
I 

a 

4 
7 
1 
I 


1 
S 

t 

1€ 

10 


24 

3 
1 
2 
1 


No  BiUs  Verdicts  of 
Returned  by  Not  Oullty 
Grand  Jury.    Returned. 


One  Mistrial 


1 
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Total  Number  of  Persons  Against  Whom  Indictments  and  Infor- 
mation Were  Piled  - - „ 148 

OTHEB   CASES   HAXDIOCD 

Number      Exposition 
Appeals  from  Lower  Court  to  Circuit  Court,  Fifteen;  All  dismissed  and 

affirmed  excepting  three 

Bond  Estreature  Proceedings 20 

Criminal  Hearings  Attended  _ 6  .^ 

Habeas  Corpus  Hearings  Attended  6 

Other   Cases   Not   Enumerated   Handled    by    State 

Attorney    _ 6 

Approximate  Number  of  Matters  and  Cases  Handled  Before  Grand 

Jury :..       300 

Respectfully  submitted, 

O.  O.  EDWARDS. 

Assistant  State  Attorney. 


Indictments 
Returned  by 
Grand  Jury. 
TAYLOR: 

Homicide : 

First  Degree  ..„ 4 

Manslaughter  „„.„_„„..^ ^ 

Rape     ^.._ .„.,.  2 

Robbery: 

Armed    - 1 

Assaults : 

With  int«nt  to  Commit  Felony  ...  19 

Other   Assults 4 

Arson  and  Kindred  O&enses 3 

Larceny : 

Of    Automobiles    - 3 

Of  Cattle t 

Kindred  Offenses - 11 

False  Pretenses  and  Kindred  Offenses  3 
Forgery,   Counterfeiting   and   Kindred 

Offenses 5 

Trespasses,  Injuring  Buildings,  etc.  1 

Resisting   Arrest,   etc 1 

Adultery,  Fornication,  etc. 4 

Violation  Liquor  Law  8 

Desertion    and    Withholding    Support 

from  Wife  and  Children   „ 22 


No  Bills  Verdicts  of 
Returned  by  Not  Gtiilty 
Grand  JUry,   Returned. 
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Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Breaking  and  Entering     15  ....  _. 

Unlawful  possession  of  Mullet  Pish         2  ..„  „. 
Unlawfully  Using  Vehicle  of  An- 
other   - 2 

Keeping  House  of  111  Fame  -         S  —  ™. 

Unlawfully    Gather   Sponges    3  ....  -~ 

Hit  and  Bun  Driver       11  — 

Unlawfully  Setting  Woods  Pire  ..„         3  ._.  .— 

Unlawfully  Seineing  River 1 

Total  Number  of  Persons  Against  Whom  tndictments  and  Infor- 
mation Were  Piled   - IM 

Approximate  Number  of  Matters  and  Cases  Handled  Before  Oraad 
Jury    •-.      3iW 

UTIIKU    CASKS    IIAM)IJ-:tt 

Number      Disposition 

Criminal   Hearings   Attended » 5 

Habeas  Corpus  Hearings  Attended  4 

Oiher   Cases   Not   Enumerated    Handled    by  ^State 
Attorney    — — . — ™. — _ •  — 

Respectfully  submitted. 

O.  O.  EDWARDS. 
Assistant  State  Attorney. 


FOURTH  JUDICIAL  CIRCUIT 

Clay  County 
Duval  County 
Nassau    County 

Indictments  No  Bills  Verdicts  of 

Returned  by  Returned  by  Not  Guilty 

Grand  Jury.  Grand  Jury.  Returned. 
CLAY: 
Homicide: 

Plrst  Degree  3  .„.                     1 

Second  Degree 1  ....                    1 

Assaults: 

With  Intent  to  Commit  Pelony  2 

Arson  and  Kindred  Offenses  2  _. 

Larceny : 

Of  Automobiles  . „. „.„ I  _.  „ 

Of  Cattle  1  „.  „ 

Desertion    and    Withholding    Support 
from  Wife  and  Children  2  ._ 


L 
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Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 
Informations  Filed  by  State  Atty. 


13 


Respectfully  submitted, 

JOHN  W.  HARRELL. 

State  Attorney. 


Indictments 
Returned  by 
Grand  Jury. 
DUVAL: 

Homicide: 

First  Degree  .  ^ 46 

Second  Degree - „ 8 

Manslaughter  — . .  7 

Rape  „ 5 


No  Bills 
Returned  by 
Grand  Jury. 


14 


Verdicts  of 
Not  Guilty 
Retiirned- 


(KmER  CASES   HANDLED 

Number      Disposition 

Bond  Validation  Prbceedings  „ 7 

Criminal   Hearings   Attended   125*     Exonerated  46 

Habeas  Corpus  Hearings  Attended  9 

Other   Cases   Not    Enumerated   Handled   by   State 

Attorney  ^».i,i^.,„>„ .._ „ 20  of  more 

(Insanity,  Mortgage 
Foreclosures,  etc.) 

•Of  these  125  matters  45  were  exonerated  and  the  remaining  80  were 
held  for,  further  investigation  by  Grand  Jury  or  other  official  action. 

Respectfully  submitted, 

JOHN  W.  HARRELL, 
'  State  Attorney. 


Indictments       No  Bills       Verdicts  of 
Returned  by   Returned  by   Not  GuOty 
Grand  Jury.    Grand  Jury.   Returned. 
NASSAU: 
Homicide : 

First  Degree  „ii„.w,™„i i 

Robbery : 

Armed   ,„ 1 

Unarmed    1 

Assaults: 

With  intent  to  Commit  Felony    ...         1 
Other  Assatilts 2 

Burglary   and   Kindred   Offenses    , 1 
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Larceny: 

Of  Automobiles  I 

Of   Cattle   - I 

Kindred  Offenses  3 

Embezzlement : 

Other  Kinds   ^...  2                  — 

Offenses  Against  Public  Revenue  2 

Perjury 2                   .„.                   — 

Violation  Liquor  Law,  Second  Offense  4                   —                   — 
Miscellaneous  Crimes  Not  Otherwise 
Enumerated: 

Informations  Filed  by  State  Atty.  IS                   —                   „. 

Respectfully  submitted. 

JOHN  W,  HARRELL. 

State  Attorney. 


JtJBICIAL  CIRCUIT 

Citrus  County 
Hemaiido  County 
Lake  County 
Marlon  County 
Sumter  County 


Indictments       No  Bills       Verdicts  of 
Returned  by   Returned  by   Not  Guilty 

Grand  Jury.    Grand  Jury.  Returned. 

CITRUS; 
Homicide: 

First  Degree „ 8  ....  S 

Manslaughter 3  „„  _.  i 

Robbery:  | 

Armed _ „,..„„.  <  I 

Assaults: 

With  Intent  to  Commit  Felony  2  1  I 

Sending  Threatening  Communications  1  ....  „.  ' 

Burglary  and  Kindred  Offenses  8  1  j 

Larceny: 

Of  Cattle   3  ....  ....  ! 

Kindred  Offenses  .—„..„..„ 9  ,  I 

Embezzlement : 

Other  Kinds  2 

Forgery,   Counterfeiting   and   Kindred 

Offenses 2  ....  

Adultery,  Fornication,  etc.  .„ 1 

Violation  Liquor  Law 3  .^.  

Desertion    and    Withholding    Support 

from  Wife  and  Children  1  ■  _- 
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Miscellaneous  Crimes  Not  Otherwise 

Entunerated: 
Unlawful  Possession  of  Mullet  .. 
Hit  and  Run  Driver  


(KrHEIl   (-ASES   HANDLED 

Number      Disposition 

Appeals  from  Lower  Court  to  Circuit  Court  1  Convicted 

Criminal   Hearings   Attended 5        Boimd   Over 

Hal^eas   Corpus  Hearings  Attended   2  Remanded 

Respectfully  submitted, 

J.  W.  HUNTER, 

State  Attorney. 


Indictments 
Returned  by 
Grand  Jury. 
HERNANDO: 

Homicide: 

First  Degree  f^.,„. „,„..,...,.  1 

Rape „.„.„„^.. „ 

Rotibery : 

Armed    —  -, 2 

Assaults: 

With  intent  to  Commit  Felony  ..  9 

Burglary  and  Kindred  Offenses    , 6 

Larceny:  < 

Of    Automobiles    7 

Of  Cattle  8 

Kindred    Offenses    -  -  2 

Forgery.   Counterfeiting   and   Kindred 

Offenses  2 

Trespassing,  Iniuring  Buildings,  etc I 

Intercourse  with  Unmarried  Female  ...  1 

Violation  Liquor  Law    i 

MiscelJangous  Crimes  Not  Otherwise 
Enumerated : 

Altering  Hog's  Martcs  „...  1 

Receiving  Stolen  Property  ..„,,.^^^  1 

OTHKR   CASES   HASTO4?n 

Criminal  Hearings  Attended  _ 

Habeas   Corpus  Hearings  Attended 


No  BlUs  Verdicts  of 
Returned  by  Not  Guilty 
Grand  Jury.    Returned, 


Number 

e 

2 


Disposition 

Boimd  Over 

Remanded 


Respectfully  submitted. 

J.  W.  HUNTER, 

State  Attorney. 
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Indictments       No  Bills       Verdicts  ot 
Returned  by  Returned  b;  NotOuUty 
OrondJury.    GraodJury.   Returned. 
LAKE: 
Homicide: 

First  Degree  _ 4  f                     S 

Manslaughter    ^ ™ 1  „.                   ._ 

Robbery: 

Armed   _„ ..„.. _. „ t  .^.                    3 

Unarmed 1  —.                   — 

False  Improvement  and  Kidnapping  1  ».                   .« 
Assaults: 

Witt)  Intent  to  Commit  Felony 14  9                   — 

Burglary  and  Kindred  Offenses 3S  %                  .^ 

Larceny : 

OI  Automobiles  , — 4  1                    — 

Kindred    Offenses    — _,.  13  S                      1 

Embezzlement   5  1—. 

False  Pretenses  and  Kindred  Offenses  5  ....                     1 
Forgery,   Counterfeiting   and   Kindred 

Offenses »  .„                     I 

Trespasses.  Iniuring  Buildings,  etc.  1  1                   _ 

Adultery,  Fornication,  etc _,  3  S                   -,« 

Violation  Liquor  Law  .„.. 11  — .                  «- 

Desertion    and    Withholding    Support 

from  Wife  and  Children  7  1                    ™. 
Miscellaneous  Crimes  Not  Otherwise 
Enumerated; 

Receiving  Stolen  Goods  2  1                   _. 

Poisoning    Animals  I  —                    .„ 
Malicious  Attempt  to  Kill  or  Injure 

Animals 3                   _. 

Gambling  and  Kindred  Offenses  13  —                    1 
Operating  For  Hire  Vehicle  With- 
out a  License  1  .-,                   — 

Operating  Cleaning  and  Pressing 

Business  Without  License  3  —                    ~- 
Failure  to  Stop  and  Assist  Injured 

Persons ..~ 1  ....                    — 

Aiding  Prisoners  to  Escape  1  —                     t 

Driving  Auto  While  Intoxicated I 

OTUKlt   rAKRS    HANnijBn 

Number      Dlspoiiitton 

Appeals  from  Lower  Court  to  Circuit  Court ^^„      19  — 

Habeas  Corpus  Hearings  Attended  .   ..._„,        T  .— 

Other  Cases   Not   Enumerated   Handled    by   State 

Attorney   -... 2f 

Respectfully  submitted. 

J.  W.  HUNTER, 

State  Attorney, 


< 
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Indictments       No  Bills       Verdicts  of 
Returned  by  Returned  by  Not  Guilty 
Grand  Jury.    Grand  Jury,   Returned. 
MARION: 

Homicide: 

First  Degree  „.„  10                    9                     1 

Manslaughter 5  t 

Robbery :  p-'— ^ 

Armed   «                   I                  ^-. 

Unarmed    1  _ 

Assaults: 

With  intent  to  Commit  Felony 12  7  

Other  Assaults 4  i 

Burglary  and  Kindred  Offenses 50                     3                      1 

Larceny: 

Of   Automobiles 13  

Of  Cattle    18                    ....                     4 

Kindred  Offenses  „.„ 20                    ....                     4 

Embezzlement: 

Public  Officers    4                   —                     i 

False  Pretenses  and  Kindred  Offenses        1  «. 

Forgery,   Counterfeiting   and   Kindred 

Offenses 5                    1.^ 

Trespasses,  Injuring  Buildings,  etc I                  ....                  ™.. 

Perjury   1  „. 

Adultery.  Fornication,  etc 1  

Incest    „ 1                  ..„                    1 

Crime  Against  Nature 3 

Violation  Liquor  Law 9                     ....                       1 

Desertion    and   Withholding    Support 

from  Wife  and  Children  1  

Miscellaneous  Crimes' Not  Otherwise 
Enumerated : 
Operating  Motor  Vehicle  Without 
Permit  from  Railroad  Commis- 
sioner  .; 1  

Slot  Machine  Violation 4  .„ 

Fourth  Offender  3 

Conducting  Lottery  I 

Disposing  of  Property  Under  Hen      1  .^ 

Driving  while  Drunk  and  Property 

Dam^e  3  

Hit  and  Run  Driver  1        ,  .._  

Falsely  Personating  Office 3  „, 

Wilful    and    Wanton    Killing    of 

Animals 1                   .„                    1 

Getting  Fire  to  Wild  Forest —        1  


. 
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OTHKK   CASES    HANDLED 


Appeals  Prom  Lower  Court  to  Circuit  Court 

Bond  Validating  Proceedings   „ — 

Criminal  Hearings  Attended  _ 

Habeas  Corpus  Hearings  Attended  


Number 

Disposition 

4 

Tried 

2 

Defended 

25 

10 

Respectfully  submitted. 

J.  W.  HUNTER, 

State  Attoroer- 


Indlctments       No  Bills  Verdicts  of 

Returned  by  Returned  by  Not  Ouilty 

Grand  Jury.  Grand  Jury.  Returned. 

SXJMTER: 

Homicide: 

First  Degree  „ J 

Manslaughter    2  3  1 

Mayhem    ~ _,-        2 

Rape 1  ._ 

Robbery: 

Unarmed  „..        2  „..  .„ 

Assaults: 

With  intent  to  Commit  Felony  ....  12  3 

Burglary  and  Kindred  Offenses  19 

I«rceny: 

Of  Cattle  ....„ 3 

Kindred  Off  raises  8  _ 

Embezzlement ^ 1 

Forgery,   Counterfeiting   and   EUndred 

Offenses .    2 

Intercourse  with  Unmarried  Female  ....        1 

Bigamy „„ 1 

Violation  Liquor  Law „. 6  ,...  

Desertion    and    Withholding    Support 

from  Wife  and  Children ,.„  1 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Receiving  Stolen  Goods  „ 3  1 

OTHBR   CASES    HANDt£D 

Number      Disposition 

Appeals  from  Lower  Court  to  Circuit  Court 2 

Criminal  Hearings  Attended  — 3 

Habeas  Corpus  Hearings  Attended  2  „. 

Respectfully  submitted. 

J.  W.  UUNTEH, 
State  Attorney. 
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SIXTH  JUDICIAL  CIRCUIT 

Pasco   County 
Pinellas  County 

Indictments  No  Bills  Verdicts  of 

Returned  by  Returned  by  Not  Guilty 

Grand  Jury.  Grand  Jury.  Returned. 
PASCO: 

Homicide: 

nrst  Degree „„.  8  1 

Second  Degree 1  .„ 

Manslaughter    „, 1 

Robbery: 

Attempted    „...  2 

Assaults : 

Aggravated 1  bound  over  Co.  Court 

With  intent  to  Commit  Felony I  J  '     

Burglary  and  Kindred  Offenses  9  3 

Larceny: 

Grand    „ „  1  

Of    Automobiles   „ I 

Of  Cattle  „ 1  ....  I 

Embezzlement 1  bound  over  Co.  Ct. 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated: 

Entering  Without  Brealdng  5  _« 

Receiving  Stolen  Property  3  1 

Possession  of  Stolen  Property  1 

Changing  Marks  on  Animate  3 

Sale  of  Intoxicating  Beverages' 

Without  state  Excise  Tax  ..,, 1  


OTBER   CASES    HANDLED 


Appeals  from  Lower  Court  to  Circuit  Court 

Habeas  Corpus  Hearings  Attended  

I  Investigated  and  dismissed  12. 


Number 
3 
1 


Disposition 


Bespectf  uUr  submitted, 

CHESTER  B.  McMTJLLEN, 

State  Attorney. 


PINELLAS: 
Homicide : 

First  Degree  

Second  Degree 


Uidlctmenta  No  Bills  Verdicts  of 
Returned  by  Returned  by  Not  Guilty 
Grand  Jury.    Grand  Jury.    Returned. 


J 
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Manslaughter , 7                  —                  ™ 

Rape    „— —  1                   ™.                   — 

Robbery : 

Armed ™ 8                   —                    3 

Unarmed    „ „ .™,», ..^„„..^„  2                   —                     1 

False  Imprisonment  and  Kidnapping  ..  2 
Assaults: 

With  Intent  to  Commit  Felony  21  2 

Arson  and  Kindred  Offenses 3                   —                     1 

Burglary  and  Kindred  Offenses  ...„ SO                    _.                     S 

Larceny; 

Of   Automobiles   ,.,_. , . IS                  „.                    1 

Of  Cattle 2 

Kindred  Offense  Grand  Larceny..  18                    ....                      2 

EmtKzzlement 9  

False  Pretenses  and  Kindred  Offenses  5 
Forgery,  Counterfeiting  and  Kindred 

Offenses „,...„.„.„ 13 

Adultery,  Fornication,  etc —  2                    „„                    .«-      . 

Bigamy    .,„ ^. 3                   —                   —      , 

Crime  Against  Nature S  

Desertion  and  withholding  Support 

from  Wife  and  Children .— 5  _„  

Miscellaneous  Crimes  Not  Otherwiw 
Enumerated: 

Conducting  a  Lottery 5 

Sale  of  Intoxicating  Beverages 

Without  State  Excise  Tax  11 

Removing    E»roperty    Under    Lien 
Out  of  County  Without  Consent 

of  Owner 3 

Possession   and    Sale    of    Lottery 

Tickets S 

Receiving  Stolen  Property  ..  3                    „                      I       ' 

Bastardy -. 1                   _»                  -_       ' 

Passing  Worthless  Draft  „ 2                   ....                   ....       ' 

Exhibiting.  Selling   and  Distribut- 
ing Obscene  Literature 3 

OTHBB   CABIiS    HANDLED 

Number     Dlsposltloo 

Appeals  from  Lower  Court  to  Circuit  Court  _ 17 

Bond  Estreature  Proceedings S 

Habeas  Corpus  Hearings   Attended  ^,      10 

Other  Cases  Investigated  and  Dismissed  ^. 33 

Respectfully  submitted. 
CHESTER  B.  McMULLEN. 
State  Attoniey. 
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SEVENTH  JUDICIAL  CIRCUIT 

Volusia  County 

Indictments  No  Bills       Verdicts  ol 

Returned  by  Returned  by  Not  Guilty 

Grand  Jury.  Grand  Jury.    Returned. 
VOLDSIA: 

Homicide : 

First  Degree ,_.__ 10  9 

Second  Degree  ....™ a ... 1  „. 

Manslaughter    „ 5  3                   .>_ 

Rape    - _...  2  3 

Robbery: 

Armed   ,....„„.„ „ S  1 

Assaults: 

Intent  to  Murder  2                     1 

With  intent  to  Commit  Felony  „,.  2 

Other  Assaults  „ 11                     8 

Arson  and  Kindred  Offenses  ..^ „.                     1 

Burglary  and  Kindred  Offenses  3 

Larceny : 

Of  Automobiles  6                    t 

Kindred  Offenses  „ 15                       i 

Embezzle  ment : 

Other  Kinds  4         .           5 

False  Pretenses  and  Kindred  Offenses..  1                       3 

Forgery,  Counterfeiting  and  Kindred 

Offenses 7                    S 

Breaking  and  Entering  (Felony)  11                     8 

Breaking  and  Entering  (Misdemeanor)  10                       ^                     „,. 

Adultery,  Fornication,  etc.  _„ 1                      7                    ,„ 

Bastardy  3  

Bigamy    .u...™.,...*-!^™.^.,:.,.*.^™,* 1                       3 

Killing  an  Animal  of  AnotSia  2 

Violating  Narcotic  Laws  2 

Violation  Liquor  Law  23                       3                     ,.„ 

Desertion  and  Withholding  Support 

from  Wife  and  Children  4                     0 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated:  . 
Operating   Fishing   Boat   Without 

License 2 

Concealing  Stolen  Property  I  

Operating  Gambling  Table  3 

Illegal  Voting 10 

Illegal  Fishing 5 

Election  Fraud  Cases _ T                   ™. 

Miscellaneous  Cases  .„ „ ID                  11 
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OTHER  CASES  HANDLED 


Appeals  from  Lower  Court  to  Circuit  Court  

Bond  Validation  Proceedings  

Bond  Estrealure  Proceedings  

Criminal  Hearings  Attended  "Investigations"  ... 

Habeas  Corpus  Hearings  Atlended 

Other  Cases  Not  Enumerated  Handled  By  State 

Attorney    „„_„ 

Injunctions    . . 


Number 
.     104 
29 
3 

15 
70 

30 
1 


Disposition 


Respectfully  submitted. 

MURRAY  SAMS, 

State  Attorney. 


EIGHTH  JUDICIAL  CIRCtllT 

Alachua  County 
Baker  County 
Bradford  County 
Gilchrist  County 
Levy  County 
Union  County 


Indictments 
Returned  by 
Grand  Jury. 
ALACHUA: 

Homicide: 

First  Degree  2fl 

Second  Degree  „.™ l 

Manslausllter    ...~. . 2 

Uayhem    . „,. 1 

Robbery: 

Armed    _.„ .... 8 

Unarmed  . „ 5 

Assaults: 

With  intent  to  Commit  Felony  .  44 

Other  Assaults   5 

Burglary  and  Kindred  Offenses  7fi 

Larceny: 

Of  Automobiles  „.„ _...  18 

Kindred  Offenses  14 

Embezzlement: 

Other  Kinds 7 

False  Pretenses  and  Kindred  Offenses  4 

Forgery.    Counterfeiting   and    Kindred 

Offenses    . ._ „ _ 18 


No  Bills  Verdicts  (tf 
Returned  by  Not  OuUty 
Grand  Jtiry.   Returned. 


21 

4 
20 

9 

11 


3 
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Crime  Against  Nature 2 

Violation  Liquor  Law,  Second  Offense  28  3 

Desertion  and   Witbholding   Support 

from  Wife  and  Children  2 

Miscellaneous  Crimes  Not  Otberwise 

Enumerated  .._ ,.»:,__„.„ 35  14  1 

Witnesses  examined 465 

Conferences   with   Sheriff,   Police   Of- 

ficei^  and  Witnesses 371 

OTHKlt    t'ASES    HANDLE!* 

Number      Disposition 

Appeals  from  Lower  Court  to  Circuit  Court  36  34 

Bond  Validation  Proceedings  _ 2  3 

Bond  Estreature  Proceedings „ 4 

Criminal  Hearings  Attended 61 

Habeas  Corpus  Hearings  Attended . ™„-„        8 

Other  Cases  Not  Enumerated  Handled  By  State 

Attorney 5 

Respectfully  submitted, 

J.  C.  ADKTNS. 
State  Attorney. 


(  Indictments       No  Bills       Verdicts  of 

Returned  by   Returned  by   Not  Guilty 
Grand  Jury.    Grand  Jury,   Returned. 

BAKER: 

Homicide: 

First  Etegree „,i^„.^ 8  1 

« 
Robbery: 

Armed    — ,.- 3  3 

Assaults : 

With  intent  to  Commit  Felony 8  4  ,.... 

Burglary  and  Kindred  Offenses 6  3  1 

Larceny: 
'    lOf  Automobiles  .....,..^..,^^^.„^ ...        2 

False  Pretenses  and  Kindred  Offenses  1                      2 

Crime  Against  Nature 1 

Violation  Liquor  Law,  Second  Offense..  1 
Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Witnesses  examined 120 

Conferences  with  Sheriff  and  Witnesses  18                    .',.. 
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OTHEIt    CASES    H.VNDUili 

Number      Dlspositton 

Appeals  from  Lower  Court  to  Circuit  Court  „...         1  Nol  pross 

Criminal  Hearings  Attended -..™. - 22 

Respectfully  submitted. 

J.  C.  ADKIN3. 
State  Attorney. 


Indictments  No  Bills  Verdicts  of 
Returned  by  Returned  by  NotOuUty 
Grand  Jury.    Grand  Jury.   Returned. 

BRADFORD: 

Homicide: 

First  Degree  ...„ ^„ _„        8 

Robbery: 

Armed    . 3                     I 

Assaults: 

Witti  intent  to  Commit  Felony  2                     S 

Otiier  Assaults  „_^,_^,  3 

Burglary  and  Kindred  onenses  12                     4 

Larceny : 

Of  Automobiles  ...* _.^ _  1 

Of  Cattle  „.'. ^...„.„. ..1.  1 

Kindred  Offenses . 3                     11 

False  Pretenses  and  Kindred  Offenses  2                     1 

Crime  Against  Nature  2 

Violation  Liquor  Law.  Second  Offense  3 
Miscellaneous  Crimes  Not  Otherwise 
Enumerated: 

Gambling    1                    ..                      1 

Poisoning  Food  _._ -.«.....  3 

Witnesses  Examined . 178 

Conferences  with  Sheriff  and  Witnesses  56 

Number       Disposition 
Criminal  Hearings  Attended ,. 16 

RespectftdJjr  submitted. 

J,  C.  ADKINS. 
State  Attorney. 
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Indictments       No  Bills  Verdicts  of 

Returned  by  Returned  by  Not  Guilty 

Grand  Jury.  Grand  Jury.  Returned, 
GILCHRIST; 

Homicide : 

First  Degree 2  2 

Robbery: 

Armed 1  -„ 

Assaults : 

With  Intent  to  Commit  Felony  ....       10  S 

Burglary  and  Kindred  Offenses  ...        *  2        -  .... 

Larceny:  , 

Of  Automobiles  3 

Forgery.  Counterfeiting  and  Kindred 

Offenses   .„...". 1  1 

Miscellaneous  Crimes  Not  Otherwise 

Elnimierated : 

Witnesses  examined  , 114 

Conferences  with  Sheriff  and  Witnesses      22 

OTHER   C.\SES    H.^?mL£D 

Number      Disposition 

Bond  Validation   Proceedings 1 

Criminal  Hearings   Attended   16 

Other  Cases  Not  Enumerated  Handled  by  State 
Attorney 4 

Respectfully  submitted, 

J.  C.  ADKINS, 
State  Attorney. 


Indictments  No  Bills  Verdicts  of 

Returned  by  Returned  by  Not  Guilty 

Grand  Jury.  Grand  Jury.  Returned. 
LEVY: 

Homicide: 

First   Degree   1 

Robbery: 

Armed   2                   .„ 

Assaults: 

With  Intent  to  Commit  Felony  ......  6                     2                    1 

Burglary  and  Kindred  Offenses  7                    2 

Larceny : 

Of  Automobiles   1  .;„ 

Of  Cattle a                    1 

Kindred    Offenses 5                    ....                      l 

False  Pretenses  and  Kindred  Offenses  ....                      3 

Violation  Liquor  Law,  Second  Offense  4 
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Desertion  and  Withholding  Support 

from  Wife  and  Children  ^ 1  4 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated: 

Hit  and  Run  Drivers 2 

Election  Frauds 11 

Witnesses  examined 302 

Conferences  with  Sheriff  and  Witnesses      76 

OTHER   CASES   BANDI^U 

Number      Disposition 
Appeals  from  Lower  Court  to  Circuit  Court  ...^.....        2    Nolle  prraeQU) 

Bond  Validation  Proceedinga .„ S  9 

Criminal  Hearings  Attended „ 21 

Other  Cases  Not  Enumerated  Handled  by  State 

Attorney  2    Certified  to  Co. 

Judge. 

Respectfully  submitted. 

J.  C.  ADKINS. 
State  Attorney, 


Indictments  No  Bills  Verdicts  <a 

Returned  by  Returned  by  Not  Guilty 

Orand  Jury.  Q  rand  J  ury .  Returned . 
UNION: 

Homicide ; 

First  Degree ... .-.™,5„,™ 1  3 

Rape . — „ 1 

Assaults: 

With  intent  to  Commit  Felony    „.        7  11 

Burglary  and  Kindred  Offenses  2  1 

Larceny: 

Of  Automobiles  .,„.„,.....„,„„ 1 

Of  Cattle  ..v_„^w„i ^.....^ I 

Kindred  Offenses  3  l 

Embezzlement: 

Other  Kinds _ .„ 1 

Adultery,  Fornication,  etc I 

Violation  Liquor  Law,  Second  Offense        3  1 

Desertion    and   Withholding   Support 
from  Wife  and  Children 1 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Witnesses  examined  M 

Conferences  with  Sheriff  and  Witnesses       22  ,„ 


v.* 
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OTHER  CASES   HANDLED 

Number      Disposition 

Bond  Validation  Proceedings 1 

Criminal   Hearings   Attended   _,.       14 

Habeas  Corpus  Hearings  Attended  „ 21 

Respectfully  submitted, 

J.  C.  ADKINS, 
State  Attorney. 


NINTH  JUDICIAL  CmCUTT 

Indian  River  County 
Brevard  County 
Martin  County 
Okeechobee  County 
Orange  County 
Osceola  County 
Saint  Lucie  County 
Seminole  County 


Indictments 
Returned  by 
Grand  Jury, 
mrHAN  RIVER: 
Homicide : 

First  Degree  — ..        8 

Manslaughter    „ 1 

Robbery: 

Armed 3 

False   Imprisonment    and   Kidnapping        3 

Assaults; 

With  intent  to  Commit  Felony  ....      14 
Other  Assaults   2 

Burglary  and  Kindred  Offenses  21 

Larceny : 

Of  Automobiles   „ 

Kindred  Offenses 2 

Embezzlement: 

Other  Kinds 2 

False  Pretenses  and  Kindred  Offenses..        1 

Forgery,  Counterfeiting  and  Kindred 

Offenses 1 

Resisting  Arrest,  etc.  1 

Adultery.  Fornication,  etc. _ 2 

Desertion  and  Withholding  Support 
from  Wife  and  Children  


No  Bills  Verdicts  of 
Returned  by  Not  Guilty 
Grand  Jury.   Returned. 
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UT 


Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 
Taking  Timber  


OTBER   CASGB   HANDIiED 

Bond  Validation  Proceedlnes  .„„ 

Bond  Estreature  ProceedlnKS . 

Criminal  Hearings  Attended  „ 

Habeas  Cotpus  Hearings  Attended 

Other  Cases  Not  Enumerated  Handled  by  State 
Attorney   „ — 


Number  Disposition 

2  affirmed 

9  estreated 

SS  ^ 
4 


Respectfully  submitted, 
MURRAY  W.  OVERSTREBT, 

State  Attorney. 


Indictments  No  Bills  Verdicts  of 

Returned  by  Relumed  by  Not  QuUty 

Grand  Jury.  Grand  Jury.  Returned. 
BREVARD: 

Homicide : 

Firet  Degree   _ _„.. 9  „„  

Manslaughter     _... „ — ,        1  —  '^       ^ 

Robbery : 

Armed 1 

Assaults: 

With  Intent  to  Commit  Felony 3  —  1 

Other  Assaults 3  —  1 

Burglary  and  Kindred  Offenses _  II  ....  I 

Larceny: 

Of  Automobiles  . 6  »  —. 

Of  Cattle   :. „.„...™„.. 6 

Kindred  Offenses  ... B 

Embezzlement: 

Other  Kinds  _ 1 

False  Pretenses  and  Kindred  Offenses        1 
Forgery.  Counterfeiting  and  Kindred 

Offenses    1 

Resisting  Arrest,  etc. — ..-.         1  •—  — 

Violation  Liquor  Law    .  1  _«  — 

Desertion  and  Withholding  Support 

from  Wife  and  Children  3  .._  „ 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated: 

Hit  and  Run  CMving  1  „  „ 


118 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL 


OTHER   CASES    HANDLED 

Number      Disposition 

Appeals  from  Lower  Court  to  Circuit  Court 4         Convicted  4 

Bond  Estreature  Proceedings 3 

Criminal  Hearings  Attended _....... 27                  _, 

Habeas  Corpus  Hearings  Attended 11 

Other  Cases  Not  Enumerated  Handled  by  state 

Attorney    1                    -„ 

Respectfully  submitted, 
JfURRAY  W.  OVERSTREETT, 

State  Attorney. 


Indictments 
Returned  by 
Grand  Jury, 
MARTIN:  ^ 

Homicide: 

Manslaughter „..,        l 

Assaults: 

With  intent  to  Commit  Felony  S 

Burglary  and  Kindred  Offenses 3 

Larceny: 

Of  Cattle  _ .........  1 

Kindred  Offenses , 4 

Bigamy I 


No  BiUs  Verdicts  of 
Returned  by  Not  Guilty 
Grand  Jury.  Returned. 


.  OIHEB  CASES   HANDLiBD 

Number      Disposition 

Bond  Validation  Proceedings 6  validated 

Criminal  Hearings  Attended „ „ 15 

Habeas  Corpus  Hearings  Attended  3 

Respectfully  submitted, 
MURRAY  W.  OVERSTREET. 

State  Attorney. 


Indictments 
Returned  by 
Grand  Jury. 
OKEECHOBEE: 

Homicide : 

First  Degree  „ 3 

Manslaughter 1 

Assaults: 

With  intent  to  Commit  Felony 1 


No  Bills  Verdicts  of 
Returned  by  Not  Guilty 
Grand  Jury.   Returned. 
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Burglary  and  Kindred  Offenses 

Larceny 

Embezzlentent  


Respectfully  submitted. 

MURRAY  W.  OVERSTREET. 

State  Attorney. 


ORANOE: 
Homicide: 

First  Degree 


Indictments 
Rstumed  by 
Grand  Jury. 


No  Bills  Verdicts  of 
Returned  by  Not  Guilty 
Grand  Jury.   Returned. 


OTBER   CASES    HANDLED 


Appeals  from  Lower  Courts  to  Circuit  Court 

Bond  Validation  Proceedings  

Habeas  Corpus  Hearings  Attended  _. 

Petitions  for  Restoration  of  Sanity 


Ntmtber      Disposition 
4  Not  disposed  of 
14 
U 


Respectfully  submitted, 
MURRAY  W.  OVERSTREETT. 

State  Attorney. 


OSCEOLA: 

Returned  by 
Grand  Jury. 

Homicide; 

First  Degree 

Robbery: 

Armed    .....-._ . 

., 

Assaults: 

With  intent  to  Commit  Felony 

Burglary  and  Kindred  Offenses 

Larceny: 

Of  Automobiles  

Kindred  Offenses  ... .. 

Embezzlement 

Forgery,  Counterfeiting  and  Kindred 

Offenses   

10 

Incest    

1 

Miscellaneous  Crimes  Not  Otherwise 

Enumerated: 

Receiving  Stolen  Goods  1..... 

.^- 

No  Bills  Verdicts  of 
Returned  by  NotOuUty 
Grand  Jury.   Returned. 


1 
S 


1 
1 
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Cutting    Fence    , S                  „.                     I 

Shooting  Into  Dwelling  „ „.        1  1 

Secreting  Property  with  Intent  to 

Embezzle    2 

tJTHEH    CAfteS    HAXDLBD 

Number      Disposition 

Appeals  from  L^wer  Court  to  Circuit  Court 2      Not  completed 

Bond  Validation  Proceedings  S  — 

Bond  IStreature  Proceedings  ™ 1  — 

Criminal  Hearings  Attended „~.^— 27  — ^ 

Respectfully  submitted, 
MURRAY  W.  OVERSTREET. 

State  Attorney. 


Indictments       No  Bills       Verdicts  of 
Returned  by  Returned  by  Not  Guilty 
Grand  Jury.     Grand  Jury,   Returned. 
SAINT  LUCIE: 

Homicide: 

Manslaughter . 4  ....  

Rape — -  5                    ....                    __ 

Assaults : 

With  intent  to  Commit  Felony  S                      1 

Other  Assaults 11 

Arson  and  Kindred  Offenses     .,„  1 

Burglary  and  Kindred  Offenses „,„.  6 

Larceny: 

Of  Automobiles 6 

Kindred  Offenses  5 

Embezzlement : 

Public  Officers „„,„ 1 

Other  Kinds , . 18                   ....                     1 

Forgery.  Counterfeittng  and  Kindred 

Offenses    5                     ....                     ~» 

Perjury    ,. , , .„..._. 1 

Bigamy    ^^ 1 

Desertion  and  Withholding  Support 

from  Wife  and  Children  4 
Miscellaneous  Crimes  Not  Otherwise 
EUiumerated : 

Operating  Gambling  Room  ._ 1 

I>fsbarment    X                    ...                      I 

Bastardy   1  I 
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OTHEIt   rASEH    HANDLEI* 

Number      Dispositton 

Appeals  from  Lower  Court  to  Circuit  Court 3                affirmed 

Bond  Estreatore  Proceedings , 12          Dismissed  4 

Criminal  Hearings  Attended  ...„.^„ 74 

Habeas  Corpus  Hearings  Attended   — 10 

Other  Cases  Not  Enumerated  Handled  by  State 

Attorney   2 

Respectfully  submitted. 
MURRAY  W.  OVERSTREET. 
"  State  Attorney. 


Indictments  No  Bills  Verdicts  of 
Returned  by  Returned  by  Not  Guilty 
Grand  Jury.    Grand  Jury.   Returned. 


SEMINOLE: 
Homicide: 

First  Degree   ...„ 

Second   Degree   „... 

Manslaughter    

Rape , 

Robbery: 

Unarmed     

Assaults : 

With  intent  to  Commit  Felony  

Other  Assaults 

Arson  and  Kindred  Offenses 

Burglary  and  Kindred  Offenses  

Larceny : 

Of  Automobiles . 

Of  Cattle ^-™.— 

Kindred  Offenses  

Embezzlement: 

Public  Officers  „.„ 

OUier  Kinds      „_, ......... 

False  Pretenses  and  Kindred  Offenses 
Forgery.  Counterfeiting  and  Kindred 

Offenses , 

Trespasses.  Injuring  Buildings,  etc 

Resisting  Arrest,  etc.  „ 

Adultery,  PomicaMon,  etc. 
Desertion  and  Withholding  Support 

from  Wife  and  Children  

Miscellaneous  Crimes  Not  Otbenrise 
Kiumerated   _.4-*_™.™..„ — 


10 
3 
1 
1 


8 

a 
ss 

4 
3 

4 

S 

e 

2 

S 
1 
1 
3 

10 


3 

3 

1 

11 


1 
S 
3 
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\ 

OTHEH    CASES    BANDLKD 

Number      Disposition 

Criminal  Hearings  Attended  32 

Habeas  Corpus  Hearings  Attended 9 

Other  Cases  Not  Enumerated  Handled  by  State 

Attorney  (Suit  Clerk's  Bond>  „ 1   Collected  $6000 

Respectfully  submitted. 
MURRAY  W.  OVERSTREETT. 

State  Attorney. 


TENTH  JUDICIAL  CIBCTJIT 

Hardee  County 
Highlands  County 
Polk  County 

Indictments       No  Bills       Verdicts  of 
Returned  by   Returned  by  Not  Guilty 
Grand  Jury.    Grand  Jury.   Returned. 
HARDEE: 
Homicide: 

First  Degree  .^„™,,^..         I 

Rape i,4 ,. 2 

Robbery; 

Armed ...^„..,...„._, 4 

Assaults: 

With  intent  to  Commit  Felony 8 

Other  Assaults 3 

Burglary  and  Kindred  Offenses  7  2 

Larceny : 

Of  Automobiles  5 

Of   Cattle   :,..        7  „„  l 

Kindred  Offenses  7  ....  1 

Forgery,  Counterfeiting  and  Kindred 

Offenses 4  ....  I 

Perjury 1  ....  ^. 

Adultery,  Fornication,  etc.  5  2 

Desertion  and  Withholding  Support 

from  Wife  and  Children 4  3 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Nuisance  Injunctions   „  3 

Remarks:  This  does  not  include  de- 
tailed report  of  the  many  cases  in- 
vestigated by  the  State  Attorney  in 
which  he  declined  to  file  information. 
All  of  the  cases  referred  to  above  ex- 
cept the  one  first  degree  murder 
were  prosecuted  upon  informations. 


J 
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Appeals  from  Lower  Court  to  Circuit  Court  ,_„„ 

Habeas  Corpus  Hearings  Attended  — 

Other  Cases  Not  Enumerated  Handled  by  State 
Attorney   (Nuisance  Injunctions)    ,. 


Nttmber      Disposition 
18  pending 

7 


8 


Injunctions 
granted 


Respectfully  submitted. 

L.  GRADY  BURTON, 

State  Attorney. 


HIGHLANDS: 
Homicide : 

First  Degree  „ _. 

Assaults: 

With  intent  to  Commit  Felony 

Other  Assaults .'  .. 

Arson  and  Kindred  Olfenses 

Burglary  tind  Kindred  Offenses 

Larceny : 

Of  Automobiles ,_ „.„..„ 

Of  Cattle  „_ — 

Kindred  Offenses  

Embezzlement: 

Other  Kinds  . 

False  Pretenses  and  Kindred  Offenses 
Forgery.  Counterfeiting  and  Kindred 

Offenses      . ...„ 

Resisting  Arrest,  etc.  .,.„ 

Crime  Mainst  Nature 

Desertion  and  Withholding  Support 

from  Wife  and  Children 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Killing  Animal  of  Another 

Contempt  Proceedings 

Escape  and  Assisting  Escape  

Hit  and  Run  Driver     ^ 

Remarks:  This  does  not  include  de- 
tailed report  of  the  many  cases  in- 
v^tigated  by  the  State  Attorney  In 
which  be  declined  to  file  Information. 
All  of  the  cases  referred  to  above  ex- 
cept the  one  first  degree  murder 
were  prosecuted   upon   informations. 


Indictments  No  Bills  Verdicts  of 
Returned  by  Returned  by  NotGuUty 
Orand  Jury.    Grand  Jury.   Returned. 


IB 

17 

1 

28 

4 

a 

8 

1 

3 

8 
3 
1 


2 
1 
S 
3 


4 
S 
1 
8 

1 
I 

a 


Insuie 
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otheh  cases  haxdi^d 

Number      Disposition 

Appeals  from  Lower  Court  to  Circuit  Court 2  Affirmed 

Bond  Validation  Proceedings  „„ 2 

Bond  Estreature  Proceedings  ,_^.__„.         2 

Habeas  Corpus  Hearings  Attended  „.;.„... ,.        9 

Respectfully  submitted, 

L.  GRADY  BURTON, 

State  Attorney. 


Indictments 

Returned  by 
Grand  Jury. 


No  Bills  Verdicts  of 
Returned  by  Not  Guilty 
Grand  Jury.   Returned. 


23 

4 


POLK: 
Homicide: 

First  Degree  . ^„„^ 

Mayhem ...:..„...-...,..,„„ 

Assaults: 

With  intent  to  Commit  Felony  2 

OTBKR    CASES    HAN'nr.RD 

Number      Disposition 

Appeals  from  Lower  Court  to  Circuit  Court  27 

Bond  Validation  Proceedings  „ „„ 16  _    

Habeas  Corpus  Hearings  Attended  ^^■.^.^■.^ ^_^,      14 

Other  Cases  Not  Enumerated  Handled  by  State 

Attorney    ..,,, 9 

Respectfully  submitted, 

L.  GRADY  BURTON. 

State  Attorney. 


ELEVENTH  JUDICIAL  CIRCUIT 

Dade  County 
Monroe  Coimty 


Covering  Dade  County  and  Monroe  County.  Eleventh  JudiciaJ  Circuit 
of  Florida,  for  Two  Years  ( 1935  and  1936)  Under  Section  132,  Compiled 
General  Laws. 

Indictments       "No  Bills" 
returned  by      returned  by 
Grand  Jury.    Grand  Jury. 
Homicide: 

First   Degree   „ 29  2 

Second   Degree ._ „ „ „ 7 

Manslaughter „^,„^„.^ 2 
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Rape    ^™,..__ •                      T 

Incest    - - 1                  — 

AfisaiUt  with  Intent  to  Commit  Rape 1                   ™ 

Assault  with  Intent  to  Commit  Mttrder I 

Assault  and  Battery 9 

Embezzlement   . — - ~ .  8 

Perjury   ^ — ~^. . ...  «                  — 

Conspiracy   — — — . 18                   — 

Obtaiolns  Money  under  False  Pretenfies  . — ™_„ 4                  _- 

Obtaining  Property  under  False  Pretenses ,„_  7                   — 

Accepting  Bribes: 

PubUc  Officials    ^ 1                   - 

Malpractice    ....._ ... ™_™^ „  1 

Forgery  (Monroe  County) _^.. «...  1. 

Obliterating  Ballots  tMonroe  County) , I 

Perpetrating  Fraud  in  Connection  with  Absentee 

Ballots   (Monroe  County) I 

Obstructing    Justice    „. — ^ — .«. 1 

Compounding  a  Felony  „ -„^..„.,«.  t                   ~ 

Resisting   Officers „.  I 

Operating  Gambling  House  through  Agents  and 

Servants „.„„„„._ — _„.„  2 

Operating  a  Gambling  House      ~ 31 

First  Degree  Murder 

Jtequittals  Nol  Pros. 

7  I 


Cases  Prosecuted 

Convtctlonx 

32 

25 

Rape  Cases  Prosecuted 

6 

4 

2 

Murder  cases  awaiting  action  of  the  Grand  Jury  ,1 
Rape  cases  awaiting  action  of  the  Grand  Jury   ...  t 

Homicides  Investigated  and  Referred  to  County  Solicitor: 
(Not  presented  to  Grand  Jury> 

Murder  In  the  Second  Degree  ,..„., .^ II 

Manslaughter   „... . —      11 

Abortions    „„,- - — 4 

Other  Miscellaneous  Cases  Referred  to  County 

Solicitor .* ., 57 

INVESTIGATION  OP: 

Accidental  deaths  other  than  automobile  accidents  72 

Justifiable  homicides 29 

Natural   causes ,,„ ...„,..-. . ..^„„„,...        fil 

Suicide ™«        44 

Attempted  Suicides    „ „„,.„ ....         7S 

Alleged  Rape ...  ..  18 

Combined  murder  and  suicide  cases  not  otlierwiae 

enumerated    .,- 6 

Assault  with  deadly  weapon— wltb  victim  serlofiislr  injured      llfl 
Miscellaneous  investigations  ., ^..        20 


IM 
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Appeals  from  Lower  Court  to  Circuit  Court  

Bond  Validation  Proceedings   (Dade  County! 

Bond  Validation  Proceedings   (Monroe  County)  ,.._„ 

Bond  Estreature  Proceedings  .„ 

Habeas  Corpus  Hearings  Attended ,„™ „..., 

Ex  tr a  di  t  tons 

Contempt  Hearings  

Disbarment  Proceedings 

Restoration  of  Sanity  Hearings 


Witnesses  appearing  before  State  Attorney  in  1936 

Witnesses  appearing  before  Grand  Jury  in  1936  ..  . .. 

Inquests   and  Preliminary   Hearings   Attended — (Estimated) 


98 
17 

a 

63 

94 

7 

4 

6 

18 

220 

155 


150 


Respectfully  submitted, 

a.  A.  WORLEY. 

State  Attorney. 


TWELFTH  JUDICIAL  CIRCUIT 

Cliarlotte  County 
Collier  County 
DeSoto  County 
Glades  County 
Hendry  County 
Lee  County 
Kfanatee  County 
Sarasota  County 

Indictments  No  Bills  Verdicts  of 

Returned  by  Returned  by  Not  Guilty 

Grand  Jury.  Grand  Jury.  Returned. 
CHARLOTTE: 

Homicide: 

First  Degree    i 2  „.  

Second   Degree    „ 1 

Manslaughter    .,. 2  l 

Assaults: 

With  intent  to  Commit  Felony  ....  3 

Other   Assaults   „ 2 

Burglary  and  Kindred  Offenses    6 

Larceny: 

Of   Automobiles   . 1 

Of   Cattle  2  ....  3 

Kindred  Offenses 2  ....  

£mt>ezKlement : 

Other   Kinds  3 

False  Pretenses  and  Kindred  Offenses  1 
Forgery,  Counterfeiting  and  Kindred  -, 

Offenses  2  \ 

« 


f 
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Crime  Against  Nature  1  ....  nol  pro* 

Desertion  and  WitWiolding  Support 

from  Wife  and  Children 3 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Killing   cow    2  ....  2  nol  pros 

Culpable  Negligence 1 

Operating  Auto  Under  Liquor,  etc.        1 

Possession  Moonshine 1 

'This  report  does  not  show  a  large  number  of  investigations  made  by  the 
State's  Attorney  personally,  and  for  which  no  informations  were  filed, 
because  of  Insufficient  evidence  or  because  misdemeanor  rather  than 
felon?  involved. 

There  are  four  cases  on  the  docket,  namely:  No.  170,  No,  177.  No,  200 
and  No.  201  still  pending. 

OTOEB   C.18ES   QANDIJCD 

Number      Disposition 

Bond  Validation  Proceedings  1  „, 

Criminal  Hearings  Attended  3 

Other  Cases  Not  Enumerated  Handled  by  State 
Attorney  „ *  See  abo>ve 

ResiieGtfulIy  submitted. 

ROY  D.  STOBBS. 

State  Attorney. 


Indictments  No  Bills  Verdicts  of 

Returned  by  Returned  by  Not  Guilty 

^^                                               OrandJury.  Grand  Jury.  Returned, 
COLLIER: 

Homicide: 

Second  Degree  „ ,.         1 

Robbery: 

Armed _ 2 

Assaults: 

With  intent  to  Commit  Felony   ...        l  ._; 

Other  Assaults   1 

Bitfglary  and  Kindred  Offenses  1  ™. 

Larceny: 

Of   Automobiles   1  

Resisting  Arrest,  etc.  ._,..„ 3  I 

Desertion  and  Withholding  Support 

from  wife  and  Children 1  .  

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Unstamped  Whisky  ..„ ...-..,. 1 


7 
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Possession  Mullet  out  of  season  —.         5  ■«  _„ 

Receiving  Stolen  Property 1 

This  report  does  not  sbow  quite  a  number  of  criminal  Investigations 
made  by  the  State's  Attorney,  in  which  no  inlormations  were  filed,  he- 
cause  of  insufficient  evidence  or  because  only  misdemeanor  of  minor 
grade  Involved. 

Respectfully  submitted, 

ROY  D.  STUBBS. 

State  Attorney. 


Indictments       No  Bills  Verdicts  of 

Returned  by  Returned  by  Not  Guilty 

Grand  Jury.  Grand  Jury.  Returned. 
DESOTO: 

Homicide : 

Third  Degree  - ™,~ ,  3  _, 

Assaults; 

With  intent  to  Commit  Felony 3  ....  3 

Burglary  and  Kindred  Offenses  7  4 

Larceny: 

Of  Automobiles  „^_,^..-«„..„~„._.,.  3  

Of  Cattle i_i..j,i«tii.i.i.^«.^.i- 4  ...i  S 

Embezzlement     ...„„>^__„.^ ...^ ..„.. 1 

Resisting  Arrest,  etc.  - - 1  ....  _,. 

Desertion  and  Withholding  Support 

from  Wife  and  Children  1 

Miscellaneous  Crimes  Not  Otherwise 

Enumerated : 
Altering  Marks  Hogs  3 

**This  report  does  not  show  quite  a  number  of  criminal  investigations 
made  by  the  State's  Attorney,  but  in  which  no  informations  filed  because 
of  insufficient  evidence  or  because  only  minor  misdemeanor  involved. 

OTBER    CASES    H.VNDI>ET) 

Number      Disposition 

Bond  Validation  Proceedings 2 

Habeas  Corpus  Hearings  Attended X  

Other  Cases  Not  Enumerated  Handled  by  State 
Attorney .;,„i^„„, ,..,.      '• 

Respectfully  submitted, 

ROY  D.  STUBBS. 

State  Attorney. 
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Indictments  No  Bills  Verdicts  of 

Returned  by  Returned  by  Not  Oullty 

Grand  Jury-  Grand  Jury.  Returned. 
GLADES: 
Homicide: 

First  Degree  , —       6  ....  — 

AssauJta   1  ....  nol  pnw 

Arson  and  Kindred  Offenses  8  —  1 

Burglary  and  Kindred   Offenses  I  —  — 

Larceny: 

Of   CatOe   . a  ._  1 

Kindred  Offenses 4  —  1 

Violation  Liquor  Law _ «...        4  .~.  — 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Carnal  Intercourse  under  IS  _        1  .-.  — 

Enticing  Female  for  Immoral 

Purposes 1 

Uiegal  Possession  Seine 2  ....  — 

Maliciously    Injuring    Penonal 

Property 1 

This  report  does  not  show  a  number  of  cases  investigated  by  the  State's 
Attorney  but  on  which  no  informations  were  filed  because  of  insufficient 
evidence  or  of  misdemeanors  not  In  jurisdiction  of  circuit  court. 

Ttoere  are  four  (4>  first  degree  murder  cases  from  Glades  undisposed  of, 
where  change  of  venue  has  been  granted  to  Sarasota  County  and  where 
a  mistrial  has  been  had  and  set  again  for  trial  2-18-37. 

Respectfully  submitted. 

ROY  D.  STUBBS. 

State  Attorney. 


Indictments  No  Bills       Verdicts  of 

Returned  by  Returned  by   Not  Guilty 

Grand  Jury.  Grand  JU17.   Returned. 
HENDRY: 

Homicide : 

First   Degree    I  —  .— 

Second  Degree   >. 1 

Rape ^ 1 

Assaulta: 

With  intent  to  Commit  Felony  ......        4  ....  — 

Burglary  and  Kindred  Offenses  I  .^  — 

False  Pretenses  and  Kindred  Offenses        2  —  1 

Resisting  Arrest,  etc.  1  —  — 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated: 

Prison  Breach  ~ I  —  — • 
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Attempt  Prison  Breach  _ 1 

Altering  Marks  Hogs  3  ....  3 

This  report  does  not  show  a  number  of  investigations  made  by  State 
Attorney  and  no  informations  f Ued  because  insufficient  evidence  or  only 
misdemeanor  involved. 

flespectfully  submitted, 

ROY  D,  STUBBS, 

State  Attorney. 


Indictments  No  Bills  Verdicts  of 

Returned  by  Returned  by  Not  Guilty 

OrandJury,  QrandJury.  Returned. 
LHE; 

Homicide: 

First  Degree  3  ._ 

Second   Degree   3  .^ 

Manslaughter    2 

Robbery: 

Armed 1 

Assaults: 

With  intent  to  Commit  Felony  13  ....  1 

Burglary  and  Kindred  Offenses 20  ....  5 

Larceny: 

Of    Automobiles    — 8  ....  2 

or   Cattle 4  ....  1 

Kindred  Offenses 6 

Embezzlement: 

Other  Kinds  .     1  ....  l 

Forgery,  Counterfeiting  and  Kindred 

Offenses 4  ....  I 

Resisting  Arrest,  etc 4 

Violation  Liquor  Law.  Second  Offense  1 

bUscellaneous  Crimes  Not  Otherwise 
EInumerated : 

Keeping  Gambling  House 3 

Padlock  Proceedings  4 

•This  report  does  not  show  a  large  number  of  cases  Investigated  by 
State's  Attorney  personally  and  upon  which  no  Informations  were  filed, 
either  because  of  insufficient  evidence  or  because  sworn  testimony  showed 
a  misdemeanor. 

There  were  five  (g)  other  cases  docketed  during  35-36,  which  are  un- 
disposed of.  viz:  No.  29D.  No.  168D.  No.  176D.  No.  178D  and  No.  179D.  AU 
other  cases  docketed  during  period  "SS-'Se  have  been  disposed  of. 

OTHER    C.^SES    H.XNDI^D 

Number      Disposition 
Appeals  from  Lower  Court  to  Circuit  Court 3 

Bond  Validation  Proceedings  .,.- 1 
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Bond  Estreature  Proceedings  . 3  ^■ 

Criminal  Hearings  Attended  ...„. 2  _. 

Habeas  CorpiLs  Hearings  Attended 1 

Otiier  Cases  Not  Enumerated  Handled  by  State  •# 

Attorney ^„^ ^...^....^, *see  above  memo. 

Respectfully  submitted. 

ROY  D.  STUBBS. 

State  Attomey. 


Indictments       No  BlUs  Verdicts  of 

Returned  by  Returned  by  Not  Guilty 

Grand  Jury.  Grand  Jury.  Returned. 

MANATEE: 

Homicide: 

First  Degree  ,.,,,■  .,,..,,w,;..,vn:v,..,  1  —.  ".- 

Second   Degree  ..-.,«,i.^.™.i^ii*.«ii^_  S  —,.  3 

Manslaughter 8  ....  3 

Robbery: 

Armed    -—.^ 5                   ..-                     2 

Unarmed  1                  — •                   1 

Assaults: 

With  intent  to  Commit  Felony  12  S 

Sending  Threatening  Communications  1                   .^ 

Burglary  and  Kindred  Offenses 47                    ....                    11 

Larceny : 

Of  Automobiles „ „ .  4 

Of   Cattle  a                   -.-                    3 

Embezzlement 1 

Forgery,  Counterfeiting  and  Kindred 

Offenses _ 6                  — 

Resisting  Arrest,  etc.  —  3                    —                    — 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Kidnapping    1                   —                     I 

Carnal  Intercourse  under  18 1.1 

This  report  does  not  show  large  number  of  crimfnal  inv^tlgations  made 
by  the  State's  Attorney  where  no  information  filed  because  insufficient 
evidence  or  minor  misdemeanor  only. 

OTHEH    CASES    HA.SLiIJSn 

Number      Disposition 

Appeals  from  Lower  Court  to  Circuit  Court 10  Pending 

Bond  Validation  Proceedings  , & 

BespectfuIIy  submitted, 

ROY  D.  STUBBS, 

State  Attorney. 
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Indictments  No  Bills  Verdicts  of 
Returned  by  Returned  by  Not  Guilty 
Grand  Jury.    Grand  Jury.    Returned. 

SARASOTA: 

Homicide : 

First  Degree  „ „ -^...^.  1 

Second  Degree   4                   3 

Third  Degree  „ „ 1  ....                    

Manslaughter — 2  .„ 

Robbery : 

Armed    .„, , 3  ....                     I 

Unarmed  ,.^^.. :.„ „.  2  ....                    1 

Afisaults: 

With  intent  to  Commit  Pelony  ...  7 

Other   Assaults 2                    .„.~' 

Arson  and  Kindred  Offenses  1                    . 

Bnrrlary  and  Kindred  Offenses  34  „..                       f- 

Larceny; 

Of  Automobiles  ..„ ..„ 4  ..,.                      I 

Of   Cattle   _ _^.^„^ 2  ....                    .„ 

Kindred  Offenses  ^.,™^v»^,^  3 

Embeslement : 

Public  Officers „ „ I  ....                      l 

Other  Kinds l  „„                    l 

Forgery,  Counterfeiting  and  Kindred 
Offenses    _ l 

Resisting  Arrest,  etc. 1 

Desertion  and  Withholding  Support 

from  Wife  and  Children 5  ....  5 

This  report  does  not  show  large  number  of  criminal  investigations  made 

by  State  Attorney  and  where  no  information  filed  because  insufficient 

evidence  or  misdemeanor. 

OTHElt   CASES   H.iNDLED 

Number      Disposition 

Appeals  from  Lower  Court  to  Circuit  Court  3  dismissed 

Bond  Validation  Proceeding  8 

Habeas  Corpus  Hearings  Attended 2 

Respectfully  submitted, 

ROY  D.  STDBBS. 

State  Attorney. 
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THIRTEENTH  JUDICIAL  CIBCIJIT 

Hillsborough  County 

Indictments  No  True  Bills  Venliot  N.O. 

A.  Orand  Jury 

1.  Rape    4  1 

2.  Homicide  1st  degree  .,..„ 21  4  4 

2nd  degree  16  Certified  to  Crlm.  Ct,  of  Rcc. 

Manslaughter  6  Certified  to  Crlm.  Ct.  of  Rec. 

3.  Kidnapping „....„ 11  Certified  to  Grim.  Ct.  of  Rec. 

4.  Assault  with  Int.  Rape  ..— 2  Certified  to  Crlm,  Ct.  of  Rec. 

B.  Trials  Verdict  Guilty    Verdict  rl.6, 

1.  Murder   : -...™ 17  4    "»:• 

2.  Rape   ...»-— — ™ .. 3  1 

3.  Bastardy   .™.- : —        3  2 

4.  Prosecuted  and  convicted  five  of  kidnapping  In  Grim.  Ct.  of  Record 
Polk  County.  Fla.    Trial  lasting  42  days. 

C.  Preliminary  Hearings  Attended 

1.    Bastardy  4:  2.  Murder  II;  3.  Rape  2:  4.  Coroner's  Inquests  13. 

D.  Investigations  not  included  above  in  which  the  testimony,  recorded 
and  transcribed,  established  justifiable  homicide,  suicide  or 
death  by  natural  causes;  and  in  case  of  rape  and  bastardy  insufficient 
evidence  to  warrant  further  prosecution: 

1.    Homicide  32;  2.  Rape  5;  3.  Bastardy  2. 

E.  Other  cases  concluded  not  shown  above: 

1.    Habeas    corpus    51:    2.  Restoration    to    Sanity    Proceedings    1&; 

3.     Disbarment  of  T.  E.  Lucas;  4.  Etenial  of  Petition  of  Talton  Branch 

for  reinstatement  as  member  of  the  bar;  5.  Three  bond  validation 

proceedings;   6.  Permanent  injunction  secured  against  Frank  J. 

Ryan  under  Florida  Securities  Act. 

P.    Special  Investigations  conducted  or  assisted  in  by  State  Attorney  or 

Assistant  State  Attorney,  each  of  which  required  more  than  30  days: 

1.  Flogging  cases  resulting  in  death  of  Joseph  Shoemaker:  3-  Gambl- 
ing investigation  by  Grand  Jury;  3.  Inves.  by  Grand  Jury  resulting 
In  recommendation  for  removal  of  County  Solicitor  and  County 
Traffic  Chief;  4.  Orand  Jury  Inves.  of  Election;  5.  Inves,  of  Tyaer 
poisoning  case  by  State  Attorney,  Grand  Jury  and  Preliminary 
Hearing  therein. — (Items  2.  3  and  4  are  not  reported  elsewhere 
herein,) 
O.    Miscellaneous  not  included  above: 

1.  Handled  collection  items  for  Florida  State  Hospital;  2.  Two  In- 
vestigations at  request  of  State  Attorney  Worley  of  Miami — (LiiOas 
and  another  homicide  case) ;  3,  Reported  on  several  investigations 
made  at  the  request  of  the  Governor:  4,  A.^lsted  officers  in  four 
unsolved  murder  cases. 

Respectfully  submitted, 

J.  REX  PARRIOR. 

State  Attorney. 
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FOtlBTEENTH  JUDICIAL  CIBCUIT 

Bay  County 
Calhoun  County 
Gulf  County 
Holmes  County 
Jackson  County 
Washington  County 


Indictments 
Returned  by 
Grand  Jury. 

BAY: 

Homicide : 

First  Degree  S 

Second  Degree  ...„ t 

Manslaughter    5 

Mayhem „ 

Robbery: 

Unarmed    ^ 1 

Assaults; 

With  intent  to  Commit  Felony 12     «- 

Other  Assaults    10 

Arson  and  Kindred  Offenses 1 

Burglary  and  Kindred  Offenses  22 

Larceny: 

Of   Automobiles 3 

Of   Cattle   .„...^,„.  6 

Kindred    Offenses    3 

Embezzlement 2 

False  Pretenses  and  Kindred  Offenses  1 
Forgery,  Counterfeiting  and  Kindred 

Offenses lO 

Trespasses.  Injuring  Buildings,  etc.  1 

PerjiUT 1 

Adultery,  Fornication,  etc. 

Desertion  and  Withholding  Support 

from  Wife  and  Children  13 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Disposing  of  mortgaged  property  ,.  1 

Making  liquor 1 

Shooting  animal  ...  1 

Selling  liquor  ^ 6 

Drunk  driving .,„ 3 

Hit  and  run _ 1 

Obst.  justice  


No  Bills  Verdicts  of 
Returned  by  Not  Guilty 
Grand  Jury.    Returned. 


13 
3 
2 
S 

4 

1 
3 

3 


3 
3 

1 

1 
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OTHER   CASES    HANDLED 

Number      Disposition 

Appeals  from  Lower  Court  to  Circuit  Court „        2 

Criminal  Hearings  Attended  12  ,* 

Habeas  Corpus  Hearings  Attended 1 

Other  Cases  Not  Enumerated  Handled  by  State 
Attorney    ..— _ 1 

Respectfully  submitted. 

JOHN  H.  CARTER.  Jr.. 

State  Attorney. 


Indictments  No  Bills  Verdicts  of 
Returned  by  Returned  by  Not  Guilty 
Grand  Jury.    Grand  Jury.   Returned, 

CALHOUN: 

Homicide : 

First  Degree  ._ -..  S                      1                      2 

Manslaughter   1                    1 

Assaults: 

With  intent  to  Commit  Felony 3                      12 

Other  Assaults „,  9                    8                     3 

Burglary  and  Kindred  Offenses 4*1 

Larceny : 

Of  Automobiles  1                     ..                     1 

Of  Cattle   .- 1                   ....                   ._ 

Kindred   Offenses 1                     1 

Embezzlement „  ....                     I                   — 

False  Pretenses  and  Kindred  Offense  ....                      1                    — 

Trespasses,  Injuring  Buildings,  etc,     ..  ..„                   3                  — 

Resisting  Arrest,  etc — _  1 

Desertion  and  Withholding  Support 

from  Wife  and  Children  4                    „-.                    — 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Burning  Woods    1 

EJefacing  Building  ~ 2 

Election  laws  _ -—                       3 


OTHER   CASES    HAXDUtti 

Number      Disposition 

Appeals  from  Lower  Court  to  Circuit  Court 8        6  aff.,  2  rev. 

Bond  Validation  Proceedings  —        2  l  Rev.  by 

Sup.  Ct, 

Criminal  Hearings  Attended 8 

Respectfully  submitted. 

JOHN  H.  CARTER.  Jr„ 

State  Attorney. 
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Indictments  No  Bills       Verdicts  of 

Returned  by  Returned  by    Not  Guilty 

Grand  Jury.  Grand  Jury.   Returned. 
GULP: 

Homicide : 

First   Degree   , I  .^  ' 

Assaults: 

With  intent  to  Commit  Felony  2  11 

Burglary  and  Kindred  Offenses  2  _.» 

Adultery.  Fornication,  etc 1                  _ 

OTHER   CASES   H.^NDLED 

Number      Disposition 
Bond  Validation  Proceedings  ..„ „ „        2  

Criminal  Hearings  Attended 7 

Respectfully  submitted. 

JOHN  H.  CARTER.  Jr.. 

State  Attorney. 


Indictments       No  Bills       Verdicts  of 
Returned  by   Returned  by   Not  Guilty 
Grand  Jury.    Grand  Jury.   Returned. 
HOLMES: 

Homicide : 

First   Degree   „ 5  4 

Second   Degree  „  1 

Manslaugtiter    4  2  1 

Rape    -_ „ _ _ 6  1  S 

Robbery: 

Armed   1  ....  l 

Assaults : 

With  intent  to  Commit  Felony 6  1 

Other  Assaults   - -„  3  11 

Arson  and  Kindred  Offenses _ 1  1 

Burglary  and  Kindred  Offenses  12  1 

Larceny: 

Of   Automobiles    .-,„ 1 

Of   Cattle   _._ 4  ....  1 

Kindred  Offenses 4  

Forgery,  Counterfeiting  and  Kindred 

Offenses   2  1 

Trespasses,  Injuring  Buildings,  etc,  _ ,.  3  1 

Conspiracy    1  ^„ 

Adultery,  Fornication,  etc I 

Incest 2 

Bigamy   1 

Violation  Liquor  Law,  Second  Offense  2 
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Desertion  and  Withholding  Suppot 
from  Wife  and  Children 6 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 
Enticing  a.  Female  for  Prostitution        2  — 

Petit  Larceny  11 

Operating  Auto  while  Drunk  1  ....  — 

Maiming  an  Animal  „ „ 1 

Burning  Wild  Woods I  — 

Disposing  of  Property  Under  Lien        1  .—  »-. 

OTHER   CASES    HANDtED 

Number      Disposition 
Criminal  Hearings  Attended  „ 17 

Respectfully  submitted. 

JOHN  H.  CARTER.  Jr., 

State  Attorney. 


Indictments       No  Bills       Verdicts  of 
Returned  by   Returned  by   Not  Guilty 
G  rand  Jury.     GrandJury.    Ret  umed . 
JACKSON; 

Homicide : 

First  Degree „,.. „„.        4 

Manslaughter 8  13 

Mayhem   „ 1 

Robbery: 

Armed    - 2  1 

Unarmed  .„ 3  t 

False  Imprisonment  and  Kidnapping..        1  

Assaults: 

With  Intent  to  Commit  Felony  20  2                     8 

Other  Assaults 15  If  

Arson  and  Kkindred  Offenses  1  ^.^                    1 

Burglary  and  Kindred  Offenses  19  9                      3 

Larceny: 

Of   Automobiles   4  . —                     1 

Of  Cattle „ _        9  .,..                    S 

Kindred  Offenses  „..,         8  6                       1 

Embezzlement 1 

False  Pretenses  and  JKindred  Offenses        2  3 
Forgery,  Counterfeiting  and  Kindred 

Offenses    11  

Trespasses,  Injuring  Buildings,  etc 3  8                   — 

Offenses  Against  Public  Revenue 8  ....                    I 

Perjury 5  13 

Bribery    ™.,_,w„.^y*..^ ..-.  1                   -_ 
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Resisting  Arrest,  etc.   1 

Adultery,  Fornication,  etc.  .: 4 

Desertion  and  Withholding  Support 

from  Wife  and  Children 20 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Disposing  of  Mortgaged  Property..  4 

Shooting   into   building   1 

Shooting  animal  1 

Obstructing  railroad  tracli  _.  2 

Selling  liquor It 


OTHER   CASES   HAXDLBD 


Appeals  from  Lower  Court  to  Circuit  Court 

Bond  Validation  Proceedings 

Criminal  Hearings  Attended 


Number 
4 
6 
5 


Disposition 


Respectfully  submitted, 

JOHN  H.  CARTTR,  Jr.. 

State  Attorney. 


Indictments 

Returned  by 
Grand  Jury. 


No  Bills  Verdicts  of 
Returned  by  Not  Guilty 
Grand  Jury.   Returned. 


WASHINGTON: 

Homicide : 

First  Degree  ...        ..     _.»„.....„ 

2 

1 

^.-, 

Manslaugh t er   „_^_ 

1 



-..* 

Robbery : 

Armed    . . 

2 



, 

Assaults : 

With  intent  to  Commit  Felony  ... 

13 

11 

1 

Other  Assaults 

2 

Arson  and  Kindred  Offenses  

I 

Burglary  and  Kindred  Offenses  

16 

2 

2 

Laixeny: 

Of  Automobiles  ...^ 

3 

Of  Cattle  „ 

3 

2 

Kindred  Offenses 

6 

2 

2 

Forgery.  Counterfeiting  and  Kindred 

Offenses ,^.,   .     .„ 

4 

1 

Perjury ,„„ 

1 

Resisting  Arrest,  etc. 

..- 

2 

Adultery.  Fornication,  etc.  ...„ 

3 

2 

1 

Incest    

1 

1 

Violation  liQuor  Law.  Second  Offense 

3 

.... 

1 
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Desertion   and   Witbholdlng   Support 

from  Wife  and  Children 10  1  

Miscellaneous  Crimes  Not  OUierwise 
Enumerated : 

Burning  Wild  Woods _.„ 1                     1                   -„ 

Aiding  Escape  _ 1                  __                  ™. 

Throwing  Missile  in  Dwelling 

House 1                     1                   ._ 

Sodomay „__ .«.  1                   —                   — . 

Hit  and  Run  Driver  „.  11                   — 

Operating  Automobile  while  Drunk, 

etc 1                   —                   .- 

OTHtai   CASES   BAXDLBD 

HtimtKT       DlsposlUoQ 

Appeals  from  Lower  Court  to  Circuit  Court _        5 

Criminal  Hearings  Attended   ., —      It 

Habeas  Corpus  Hearings  Attended 1  •-» 

Respectfully  submitted, 

JOHN  H.  CARTER.  Jr., 

State  Attorney. 


FIFTEENTH  JUDICIAL  CfRCUIT 

Palm  Beach  County 

1.  State  versus  O.  B.  Cunningham 
Indicted  First  Degree  Murder 
Convicted  Murder  in  Second  Degree 

2.  State  versus  C.  A.  Lyons 
Indicted  First  Degree  Murder 
Convicted  of  Manslaughter 

3.  State  versus  James  Coswell 
Indicted  First  Degree  Murder 
Convicted  Manslaughter 

4.  State  vs.  Mabel  Henry 
Indicted  First  Degree  Murder 
Convicted  Murder  in  Second  Degree 

5.  State  Ex  Rel.  Ethel  Boyd  vs.  D.  S.  Harris 
Bastardy  Proceeding 

Judgment  of  Guilty 

6.  State  vs.  Baby  Mills 
Indicted  First  Degree  Murder 
Convicted  Manslaughter 

7.  State  vs.  Will  ChUds 
Indicted  First  Degree  Murder 
Convicted  Manslaughter 
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8.  State  vs.  Albert  Reed 
Indicted  First  Deeree  Murder 
Convicted  Murder  in  Second  Degree 

9,  State  vs.  Ernest  Beasley 
Indicted  First  Degree  Murder 

Mistrial — Second  Trial  Convicted  First  Degree  Murder 
Heconunendation  Mercy 

10.  State  vs.  A.  B.  Parker 
Indicted  First  Degree  Murder 

Convicted  First  Degree  Miirder  with  Recommendation  of  Mercy 

11.  State  vs.  Tom  Welborn 
Indicted  First  Degree  Murder 
Died  in  jail  awaiting  trial 

12.  State  vs.  Richard  Daniells 
Indicted  First  Degree  Murder 
Convicted  Manslaughter 

13.  State  vs.  Ella  Harden 
Indicted  First  Degree  Murder 
Convicted  Manslaughter 

14.  State  vs.  Charlie  Davis,  Jack  Williams.  Izell  Chambers  and  Walter 
Woodward 

Indicted  First  Degree  Murder — Broward  County 

Trial  on  Writ  of  Error  Coram  Nobis  Palm  Beach  County 

Judgment  for  State 

15.  State  vs.  WiUie  Wilson 
Indicted  First  Degree  Murder 
Convicted  Second  Degree  Murder 

16.  8  Habeas  Corpus  Hearings. 

R^pectfully  submitted, 

J.  W.  SALISBURY. 

State  Attorney. 
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XIII. 
COUNTY  SOLICITORS 

REPORTS  OF  COVNTT   SOLICITORS.  CRIMINAL  COtTRTS   OF 
RECORD  FOR  YEARS  1935-6  UNDER  SECTION  132  C.  O.  I*. 


Dade  County 

Duval  County 

Elscambia  County 

HUIsborouKh  County 

Monroe  County 

Orange  County 

Palm  Beach    County 

Polk  County 

DADE: 

Cases  Commjtted 

by  Justice  Ct. 

Convictions 

on   which  "No 

Including 

Offense                                 Information"  was 

NoDe 

Guilty 

announced         Proseque 

Pleas 

Alxirtion   „ ..-        1 

0 

0 

0 

Arson 

1 

Assaults  (Felony)  ,    „  „ 9 

13 

20 

9 

Adultery    „. ..        1 

S 

.... 

Bigamy    _.     .    „ - 

1 

2 

.... 

BreakinK  and  EnterlnR   ....™       IB 

2S 

134 

U 

Crime  Against  Nature „... — 

9 

0 

Desertion   (Family)   12 

38 

B 

.... 

Km ivzzl anient                   ,,   ...........r^r-       10 

26 

8 
1 

e 

Public  Office  - 

Extortion    -.    1 

3 

.„ 

False  Pretense,  etc —      . —  -       13 

S 

12 

1 

Forgery,  etc 

s 

» 

.-,. 

Gambling —  —     .. .-.        • 

S3 

24 

— 

Homicide : 

2nd  Degree  — „.         1 

4 

4 

2 

Manslaughter    —  - ,....        i 

S 

11 

S 

Incest     ,„ ~. - 

— 

1 

.... 

Larceny: 

Auto  - .~...        3 

4 

37 

.... 

Orand  Larceny  _ —      14 

10 

SI 

4 

Receiving  Stolen  Property  ....        4 

24 

38 

18 

Lottery                             » 

13 

„,- 

.^.± 

Narcotic                        -              3 

a 

11 



Oh«ifM»r»p  Print                          i,.. 

I 

1 

— 

Perjury                        8 

ft 

1 

Rape  (Statutory)  ~.~~,~ 

s 

3 

— 
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Robbery    7 

Stimulating  Race  Horse  „ 

Kidnapping   „ 

Fornication  

Operating  Motor  Car  Under  In- 
fluence of  Liquor  „ „.„         1 

Drunkenness _. 3 

Assault  and  Battery 8 

Petit  Larceny  8 

Liquor  Law  Violations  3 

Motor  Vehicle  Law  Violations  ....        5 

Beating  Board  Bill 2 

Aggravated  Assault  6 

Possession  Stolen  Property  1 

Violation  Insurance  Laws  _ 

Gambling    .        1 

Vagrancy  _ 2 

Doing  Business  Without  a  License 
Violations  of  Child  Labor  Law  ,—        1 
Violation  Dying  and  Cleaning  Act        1 

Worthless  Checks 2 

Use  of  Motor  Vehicle  Without 

Owner's  Consent  ...„ 1 

Concealed  Weapons  „ 

Trespass   _.....        5 

Cruelty  to  Children  ...„ 1 

Milk  Law  Violation  ... 

Beauty  Culture  Violations  

Bribery  „ 

Malicious  Mischief  „ 

Removing  Palms  from  National 

Park 

Embezzlement.  Less  Than  Fifty 

Dollars    , - 2 

Violation  Barber  Law  I 

Profane  Language   „ „ 

Nuisances 

Sale  of  Firearms  to  Minors 

Imputing  Want  of  Chastity  „„ 1 

Game  Law  Violation  3 

Removing  Property  Under  Lien 

Conspiracy    „ 

Indecent    Exposure    „ 

Resisting  an  Officer „ 

Practicing  Medicine  Without  a 

License    .,.„ 

Possession  of  Dynamite  _ 

Contributing  to  Delinquency  of  a 
Minor  _ „ 


20 

17 

12 

1 

2 
1 

3 

55 

— 

3 

2 

3 

122 

2 

22 

83 

10 

17 

93 

7 

11 

15 

11 

97 

8 

7 

9 

3 

15 

33 

14 

1 

1 



4 

.— 

7 

53 

8 

74 

6 

5 

6 

1 

20 

2 

10 

33 

.... 

5 

25 

3 

20 

2 

— — 

6 

1 

»« 

1 



5 

11 
1 

1 

1 

4 

1 
B 

— 

7 

— 

3 

4 

3 

3 

1 

1 

3 

1 

1 



1 

1 

IT 

MH 

«*** 

3 

**-- 

3 

1 

2 

1 

3 

,^ 

8 

— 

1 

_. 

4 
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Disturbing  Church  Service  _      1  I  -^ 

Violation  Sanitary  Law  ...„ „      ....  —  8  — 

Attempted  Siilcide: 

NOTE:    One  case  attempted  suicide  dismissed  by  writ  of  habeas  corpus 
One  case  estreated  bond   (concealed  weapons) — no  alias  asked. 

Miscellansous  Violatlona  2  6™. 

Violation  Egg  Law —  2  ^ 

Sub-Totals 

Felonies    , „ „ 109  239  ZBB  69 

Misdemeanors   57  178  806  75 

Grand  Totals  „ 166  417  1.196  144 

Grand  Total 

2,161     Cases  filed  between  Sept.  12.  1935  and  January  1,  1937 
1.923    Cases  disposed  of  as  above 

238  Cases  on  which  defendant  has  not  yet  been  apprehended  and  those 
awaiting  trial. 

It  Is  impossible  at  this  time,  because  of  lack  of  time,  to  give  an  Itemized 
report  of  the  number  of  informations  filed  by  me  on  which  no  arrestR 
have  been  made  covering  the  period  of  time  above  stated.  By  co-opera- 
tion of  w.  Cecil  Watson,  the  new  clerk  of  the  Criminal  Court  of  Record. 
Dade  County,  after  this  we  will  be  able  to  give  a  complete.  Itemized,  de- 
tailed report  of  every  case  filed  in  the  Criminal  Court  of  Record. 

Respectfully  submitted. 

ROBT.  R.  TAYLOR. 

County  Solicitor. 


Informations      No  Bills       Verdicts  of 

Piled  by       Returned  by   Not  Guilty 

Co.  Solicitor     Co.  Solicitor    Returned. 


DUVAL: 

Homicide : 

Second  Degree 
Manslaughter 

Mayhem 

Robbery: 
Armed 


8 
22 

3 

97 

Assaults: 

With  intent  to  Commit  Felony  ....  314 

Other  Assaults   „ 157 

Libel  and  Defamation  2 

Sending  Threatening  CommunlcatlonB  1 

Arson  and  Kindred  Offenses 9 

Burglary  and  Kindred  Offenses  483 


4 

12 

1 


4 

31 

« 

33 

1 

2 

3 

.... 

^^ 

4 

4 

M 
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Larceny ; 

Grand  Larceny  210' 

Of  Automobiles  ..- 4 

Of  Cattle 3 

Kindred   Offenses   ..._ 798 

Embezzlement     42 

False  Pretenses  and  Kindred  Offenses  8 
Forgery,  Counterfeiting  Eind  Kindred 

Offenses   33 

Trespasses,  Injtirtag  Buildings,  etc.  —  22 

Perjury 1 

Resisting  Arrest,  etc.  — - „....  2 

Conspiracy „.  2 

Adultery,  Fornication,  etc,  „ 32 

Bigamy   „. „ „  1 

Crime  Against  Nature  12 

Violation  Liquor  Law    37 

Desertion  and  Withholding  Support 

from  Wife  and  Children 37 

Miscellaneous  Crimes  Not  Otherwise 
'Enumerated : 

Exhibition  of  Deadly  Weapon 43 

Violation  Narcotic  Act  „.,.  25 

Receiving  Stolen  Goods  „.  28 

Uttering  Indecent  Language 82 

Beating  Board  Bill : ,26 

Conunon  Drunkard  ..„ .^ ^  39 

Violation  Game  Laws -._^  18 

Malicious  Injury  to  Animals 12 

Operation  Motor  Vehicle  in  a 
Reckless  Maimer.  Without  Li- 
cense. Obstructing  Highway,  Hit 

and  Run,  etc.       - 651 

I 

OTHEB  CASES  H.^KDLBn 


18 


14 

4& 

w« 

9 

8 

3 

1 

1 

fi 

8 

1 

_ 

1 

1 

8 



1 

— ^ 

4 

1 

6 

3 

fi 

1 

4 

<,.** 

S 

a 

3 

9 

5 

6 

10 

1 

»-»* 

8 

1 

S 

» 


Appeals  from  Lower  Court  to  Circuit  Court 


Number      Disposition 

4      1  Remanded  to 

Criminal  Court, 
Bond  Estreature  Proceedings  „. 117         25  Collected 


Respectfully  submitted, 

L.  A.  HOWELL, 

County  Solicitor. 
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Indictments     Verdicts  of    Verdicts  of 
Rettirend  by      Ouilty         Not  Qullly 
Grand  Jury,      Returned      Returned 
ek;ambia: 
Homicide: 

Second  Degree  9—1 

Manslaughter    „_„ i                    __                     3 

Robbery: 

Armed   . . „ >_  t                  .»•                    9 

Unarmed . .. . B                   —                    1 

A^aults : 

.  With  intent  to  Commit  Felony  ..  21                                          S 

Other  Assaults  215                    ....                    14 

Libel  and  Defamation  — -.  I                    —                      1 

Burglary  and  Kindred  Offenses SS                  — ■                   4 

Larceny : 

Of  Automobiles  ... ._ „-. 8                   -—                  — 

Of  Cattle . 12 

Kindred   Offenses    269                    ....                    S4 

Embezzlement   3                   —                   — 

False  Pretenses  and  Kindred  Offenses  1                  .„                   — 
Forgery.  Counterfeiting  and  Kindred 

Offenses    ,. - - 25 

Trespassing,  Injuring  Buildings,  etc.  „_  48                   —                     6 

Offenses  Against  Public  Revenue 87                 —                  S 

Resisting  Arrest,  etc. . —  4                  —                    1 

Conspiracy   , i                  —                   • 

Adultery,  Fornication,  etc.  ......._. 8                   —                    3 

Crime  Against  Nature   „. — ,  X 

Desertion  and  WithJaoldlng  Support 

from  Wife  and  Children 3                  — 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Vagrancy    ..._ „... — .„,„  25                                            S 

Driving  while  drunk  ».. 37                   _                     i 

Being  drunic 331                   —                    S 

Carrying  concealed  weapons  24                  —                   t 

Gambling    5                    ._.                    _ 

Passing  school  bus  while  same  was 

discharging  passengers 1 

Public  use  of  indecent  and  obscene 

language „ 13                    ...                      4 

Reckless  exhililtion  of  deadly 

weapon „.-.  13                  4 

Reclcless  driving  —  35                   —                      7 

Maiming  of  animal 3                   .„                   — 

Operating  car  with  improper  lights  3                    .,«,                   „ 

Unlawful  fishing  10                 —                   I 

Violation  of  Barber  Law „.  4                   ....                   ._ 
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Disturbing   public   worship   ,.,..  2 

Hauling  piling  alter  night  1 

Possessing  Narcotic  Drug 8 

Selling  Narcotic  Drug  8 

Not  publishing  name  of  person 

charged  with  acts  of  immortality  1 
Leaving  scene  of  accident  unlaw- 
fully     , 5 

Possession  of  liquor  unlawfully  ..„  1 

Total    „,.  12i2 


1125 


S 
1 

3 

117 


OTHBB   CASES    HANDLED 


Habeas  Corpus  Hearings  Attended 


Number 

1 


Disposition 
Prisoner  re- 
manded to 
Sheriff 


Respectfully  submitted, 

JOHN  LEWIS  REESE, 

County  Solicitor. 


HILLSBOROUGH; 
Homicide : 

2nd  degree  murder 

Manslaughter    

Mayhem   

Robbery: 

Armed   _ 

Unarmed  ...-. 

Assaults: 

To  rape  ^.^^-.^..... 

xo   rov   »'>■■■  ■>w*rf****v»T*»*»*.. ,..*..*^ 

To  murder  

To  commit  Manslaughter 

Aggravated     - 

Asst.  and  Battery 

Simple   

Affray   

Attempts  to  commit  felonies  . 

Adultery    „ „ 

Bui^lary , 

Bigamy „ — 

Beating  board  bill  „ 

Beating  way  on  train  

Firearms  Law  violation  


rieurt 
Rnilty  or  Xotle     rMsmtaserl 

CoBTlcted    Acquitted  Prosgpd  (jy  Court 


IS 
6 

4 
1 

11 
1 

52 

25 
5 
1 

12 

1 

143 

3 

3 

l^S 

10 


Total 


s 

9 

1 

IC 
7 

4 
1 

17 
1 

& 

30 
B 
1 

IS 

1 

144 
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3 

IW 
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Contributing  to  minor's  delin- 

quency     - 1  «^  —  1  J 

Crtme  against  nature  ~.  4  —  .„  »_  * 

Conspiracy — 1  —  —  —  I 

Carnal  Intercourse  with  girl 

under  18 1  —  —  — .  I 

Destroying  personal  projjerty  ....  3  —  «..  —  S 

Habitual   drunks   ...._ T  .._  __  ^  T 

Being  drunk  71  —  ^_  —  Tl 

Driving  whUe  drunk SO  3  —  _  M 

Entering  wltbout  breaking  15  —  „  —  U 

Embezzlement __.  1&  1  _„  .„  M 

Escape 9  —  .„.  .»  9 

Forgery    „„™„ 40  2  ....  —  43 

Gambling  cases  „..  6  %  ....  %  10 

Game  law  violations  -... —  I  ™  •-  —  1 

Illegal  voting  — ~ I  .—  ....  I 

Impersonating  officer  .«™...^  J  ....  —  ,—  1 

Insurance  law  violation  ...i. . t  —  ....  ..•  I 

Incest    1  —  —  -—  I 

Killing  beast  of  another  .... 3  ..-  ...  .     1 

Larceny: 

Automobile  -._ 28  4  —  _  SO 

Cattle    „.„  3  —  —  ..-  * 

Other  animate 1  ...  —  ....  1 

Grand    22  2  —  ...  « 

PeUt 243  1  340 

Lewd  and  Lascivious  behavior  ..  3  ....  .-.  ....  2 

Liquor  law  violation   23  7  ....  1  M 

Milk  Control  Board  law  violation  2  ....  ...  3 

Narcotic  violation  _ ..  11  —  ....  .  II 

Obtaining  money  under  false 

pretense    14  —  ..  .^.  14 

Operating  a  nuisance  ..._....  I            ...  S 

Poll  Tax  law  violation  . ....  3  2 

Proranity  in  public 7  ....  ....  —  7 

Pharmacy  law  violation  1  —  ....  1 

Property  under  lien,  removing, 

etc 8  „.  _..  i 

Real  Estate  Commission  Act  viol.  1            ....  ,_.  1 

Receiving   stolen  property   12  ..„  ....            13 

Reckless  driving 38  3  „..  ....  40 

Traffic  law  violations  ._.  26  ...            1  87 

Trespass    ,. 8  2  ...  10 

Taking  and  using  car  wltbout 

consent  of  owner  13  1  ....  ,„.  14 

Unlawful  gas  pipe  connection  ..  8  ....  ....  ...  a 

Vagrancy   ....,...—  41  ....  41 


1 
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Worthless  checks  „      26  1  1  28 

Withholding  support  from 

minors     . „ 2  ....  2 

Respectfully  submitted. 

LEROY  ALLEN, 
County  Solicitor. 


Verdicts  of 
Informations        Nolle        NotGuilt; 
Filed  Pressed        Returned 

MONROE: 
Assaults: 

With  intent  to  Commit  Felony 3 

Other  Assaults 44  IS  3 

Arson  and  Kindred  Offenses 1  1 

Burglary  and  Kindred  Offenses  20  1  1 

Larceny : 

Kindred  Offenses  . 25  S 

Embezzlement   U  3  1 

False  Pretenses  and  Kindred  Offenses        4  2 

Forgery,  Counterfeiting  and  Kindred 

Offenses 1 

Trespasses,  Injuring  Buildii^s.  etc 3  ....  1 

Resisting  Arrest,   etc 2  11 

Desertion  and  Withholding  Support 

from  Wife  and  Children 9  S 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated: 

Vagrancy    „ 34  9  2 

Drunkenness 6  2 

Violation  of  gambling  laws 12  1 

Receiving  stolen  property  3 

Profane,  vulgar,   and   indecent 

(language) 12  4  1 

Belling  liquor  without  a  license 7  3 

Driving  a  motor  vehicle  while  un- 
der influence  of  Uquor  6  1 

Reckless  driving  „ S  2 

Violation  of  election  laws 1  ....  1 

Improper  exhibition  of  a  dan- 
gerous weapon  3  11 

Violation  of  State  plant  Board  Act 

of   1927 20 

Malicious  destruction  of  personal 

property    3 

Indecent  exposure 2 
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OppratinK  a  motor  vehicle  wltboot 

proper  license 3  ™  1 

Imputing  a  want  of  chastity  4  —  t 

Interfering  with  officer  in  the  per- 

fonnance  of  his  duties 3  J  ~ 

Discharging  firearms  on  the  public 

highway    ...„ — - 2 

Taking  and  using  temporarily  the 

property  of  another  1  ™  -— 

Trespass  after  warning   1  —  I 

Carnal   IntercouKe   with   an   un- 
married female  under  the  age- 

of  18  years 1  1  — 

Trespass  by  cutting  and  removing 

timber   —        I  —  — 

OTHEIt   CASKS    HANDLEIl 

Number      Disposition 
Criminal  Hearings  Attended  _  59 

Respectfully  submitted. 

AT-T.AM  B.  CLEARE.  Jr.. 

County  Solicitor. 


Informations  Verdict  of 
Filed        Not  Guilty 
Returned 
ORANGE: 
Homicide : 

Manslaughter    „ 

Robbery: 

Armed    

Unarmed        .„ _ — 

Assaults: 

With  Intent  to  Commit  Felonr 

Other  Assaults 

Arson 

Burglary  and  Kindred  Offense  

Larceny: 

Of  Automobiles  ,...„ „. 

Larceny  of  Prult 

Other  Larcenies 

Forger?   

Incest   

Bigamy 

Selling  Liquor 

Desertion  and  Withholding  Support 


IS 

8 

IS 

S 

a 

B 

at 

0 

M 

13 

3 

^-,^ 

S8 

» 

to 

3 

M 

3 

«r 

17 

u 

3 

4 

---^ 

1 

—  ,» 

I 

1 

• 

*— . 
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Reckless  Driving  and  Driving  while  Drunk 344  52 

Other  Traffic  Violations „ 291  6 

Miscellaneous  Misdemeanors  ,.. - - 374  12 

Totals    1422  132 

Respectfully  submitted, 

O.  RAYMOND  ELLARS, 

County  Solicitor. 


Verdicts  of 
Informations  Information  Not  Guilty 
Filed        -  NoUed         Returned 
PALM  BEACH: 
Homicide : 

Second  degree  _„ 12                    3                    S 

Manslaughter   „ 3                     1                   -., 

Mayhem „ 1                     1 

Abortion   „. „ „._  1 

Accessories  to  felony  16                    8                  _, 

Robbery: 

Armed    20                       4                       4 

Unarmed    12                    3 

Assaults: 

With  intent  to  Commit  Pelony 6S                   21                     S 

Other  Assaults 69                   28                    S 

Sending  Threatening  Communications  1 

Arson  and  Kindred  Offenses 2 

Burglary  and  Kindred  Offenses 132                   23                     7 

Larceny: 

Orand  Larceny  „ 40                    9 

Of   Automobiles    ...„ 48                    13                     3 

Of   dog    — 1 

Of  Horse „ „...  1 

Petit  Larceny  ._ _ „ ..„.  126                    19 

Embe^lement 13                     4 

False  Pretenses  and  Kindred  Offenses  5 
Forgery,  Counterfeiting  and  Kindred 

Offenses    8 

Violation  RR  Commission  Act  47                    5 

Trespasses,  Injuring  Buildings,  etc 10                     4 

Removing  Mortgaged  Property  4                     1       # 

Temp.  Using  Property  of  Another 8                    3 

Enticing  unmarried  person  1                     I 

Profanity    - - 6                     a     .             

Shooting  in  Dwelling „  3 

Conspiracy :..„. 1                     1 

Adultery,  Fornication,  etc.  15                     8 

Atcest  _ ~ _  2                 
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Bigamy „...  2  .^                   ™, 

False  swearing  „ 3  S                  — 

Crime  Against  Nature  2  1                    I 

Violation  Liquor  Law 38  17 

Desertion  and  Witliholding  Support 

from  Wife  and  Children 43  8 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated : 

Oambling    ! 17  S 

Concealed  Weapons  . IS  3                    .... 

Passing  School  Bus  „  3  1                   _. 

Obstructing  Highway  S                   S                  . 

Recldess    Driving    , ^  14 

Driving  while  Drunk  „..  ST  3                   _» 

Receiving  Stolen  Property  ..... ...  20                   7                  

Drunkenness 34                     ft                   

Impersonating  officer 1                   

Malicious  Mischief  10  S 

Illegal  Pishing  and  Hunting 16  ....                     l 

Improper  License  and  Lights  15  4 

Respectfully  submitted. 

W.  E.  ROEBUCK. 

County  SoUcitor. 


Indictments       No  Bills       Verdicts  ol 
Returned  by   Returned  by  Not  Guilty 
Grand  Jury.    Grand  Jury.    Returned . 
POLK: 

Homicide : 

Second  Degree „ ,...,        4  1 

Manslaughter    ..._ 5  I 

Mayhem    - 1 

Robbery: 

Armed   2 

False  Imprisonment  and  Kidnapping..  S                   ....                    1 
Assaults: 

With  intent  to  Commit  Felony 63                   ....                    7 

Other  Assaults   156  13 

Sending  Threatening  Communications        5  1 

Burglary  and  Kindred  Offenses  100  7 

Larceny : 

Of   Automobiles   . .._...      16  3 

Of  Cattle  ™. S 

Kindred  Offenses „ 191                    ._                    14 

Embezzlement: 

Public  Officers 3  1 

Other  Kinds „  18                   _ 
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False  Pretenses  and  Kindred  Offenses  49 
Forgery,  Counterfeiting  and  Kindred 

Offenses    8  2 

Trespasses.  Injuring  Buildings,  etc 30                    —                     2 

Offenses  Against  Public  Revenue  38  1 

Adultery.  Fornication,  etc> , _._„  9 

Incest    ,,........v... .■,.......,  1 

Crime  Against  Nature  , 3 

Violation  Liquor  Law 49 

Desertion  and  Withholding  Support 

from  Wife  and  Children  9                   ....                    1 

Miscellaneous  Crimes  Not  Otherwise 
Enumerated: 

Drunk    _ _ .„,  431                   ....                     1 

Driving  Drunk   ^^;„.„..  72                   ....                    4 

Concealed  Weapons  _ 22 

Reckless  Driving 36  I 

Vagrancy    75                   „. 

Game  Laws  9 

Cruelty  Animals  „v.^„„ S  I 

Hit  and  Run  .^., 3  ....  

Respectfully  submitted, 

MANUEL  M.  GLOVER. 

County  Solicitor. 
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PART  U 


Opinions 


_^^^^B;^Ba 


PART  II 
PREFACE 


Part  n  of  this  report  contains  copies  of  certain  opinions  rendered 
by  me  during  the  past  two  years.  I  reaffirm  these  published  opinions 
which  shall  be  considered  as  superseding  prior  opinions  given  by 
me  npon  the  subjects  contained  therein.  I  have  rendered  a  great 
many  opinions  during  the  past  two  years  thai  are  not  included  in  this 
report.  I  have  sought  to  eliminate  all  opinions  of  a  purely  local 
nature  or  application,  as  well  as  other  opinions  that  for  one  reason 
or  another  will  be  of  no  future  service. 

The  arrangement  of  the  opinions  in  this  report  is  by  subjects 
as  was  the  arrangement  of  the  past  preeedinp  report  of  this  office, 
which  is  a  radical  departure  from  the  arrangement  of  former  re- 
ports. This  change  is  a  result  of  my  efforts  to  improve  the  useful- 
ness of  the  book  to  those  who  refer  to  it  frequently,  as  well  as  the 
casual  user.  This  new  arrangemenl  inanj^u rated  in  the  preceding 
biennial  report  has  received  general  commendation  of  the  many 
users  of  the  book  of  whom  inquiry  has  been  made. 

In  line  with  the  last  preceding  biennial  report  of  this  office  I 
have  continued  the  new  feature  therein  inaugurated  of  listing  a 
Table  of  Statutes  and  Constitutional  provisions  cited  or  referred 
to  in  the  opinions.  This  Table  serves  to  make  the  Index  much 
more  useful  and  frequently  saves  much  time  in  searching  for  the 
construction  of  a  particular  statute. 

GARY  D.  LANDIS, 

Attorney  General   of   Florida. 

Tallahassee,  Florida, 
January  First,  A.  D. 
Nineteen  Hundred  Thirty-seven. 
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SECTION  1 

LICENSE  T^OCES 

Aprtl  5,1935. 

NO   LICENSE   REQUIRED   OP  PERSON    WHO    OPERATES    A 
DENTAL    LABORATORY 

Dear  Sir: 

I  have  your  letter  in  which  you  request  my  opinion  as  to  whether 
or  not  a  person  operating  a  dental  laboratory  is  required  to  obtain  a 
State  and  County  Occupational  license. 

Since  there  Is  no  provision  in  the  Florida  statutes  which  requires 
the  operator  of  a  dental  laboratory  to  obtain  a  State  and  County 
Occupational  License,  it  is  my  opinion  that  no  State  and  County  Occupa- 
tional license  is  required. 

August   2.    1935. 

LICENSE  PORTABLE  STORES 

Dear  Sir: 

to.  your  letter  of  April  17.  1935,  you  state  that  a  case  has  come  to 
your  attention  in  which  a  merchant  operating  a  regular  store  on  which 
he  has  secured  a  Store  license,  has  fitted  up  a  truck  as  a  portable  store 
therefrom,   and   sells   merchandise    from    house    to    house    through    the 

country  districts. 

You  ask  whether  the  store  license  on  his  permanent  place  of  busi- 
ness is  sufficient  for  the  sale  from  the  truck  also,  or  whether  It  Is 
necessary  that  license  provided   by  Chapter   14491   be  secured   for  the 

portable  store  in  addition. 

It  is  my  opinion  that  the  so-called  portable  store  is  not  taxable 
under  Chapter  14491  in  addition  to  the  tax  paid  on  the  store  from 
which  it  sells  and  delivers.  However,  I  call  your  attention  to  para- 
graphs (g>  and  (h)  of  Section  2  of  Senate  Bill  No.  724,  Chapter  16848. 
Acts  of  1935,  which  would  probably  constitute  the  so-called  portable 
store  a  unit  in  a  chain,  and  make  it  subject  to  the  tax  therein  imposed. 


July  8,  1935, 

TAXATION— LICENSES— CONTRACTORS— SENATE  BILL  NO.  954, 
CHAPTER  17178  OF  1935 

Deor  Sir: 

I  am  in  receipt  of  your  letter  of  the  3rd  instant,  making  inquiry 
with  reference  to  Senate  Bill  No.  954,  Laws  of  Florida,  Acts  of  1935. 
Section  1  of  which  reads  as  follows: 
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"Every  person,  firm  or  corporation  who,  for  a  fixed  price, 
commission,  fee  or  wage,  offers  or  bids  to  construct  within  the 
State  of  Florida  any  public  building,  highway,  street,  side- 
walk, bridge,  culvert,  sewer  or  water  system,  drainage  or  dredging 
system,  electric  or  steam  railway,  reservoir  or  dam.  hydraulic 
or  power  plant,  transmission  ime,  tower,  dock,  wharf,  excava- 
tion, grading  or  other  improvement  or  structure,  or  any  part 
thereof,  the  cost  of  which  exceeds  the  sum  of  Fifty  Thousand 
Dollars  < $50,000 >,  shall  apply  for  and  obtain  trom  the  Comp- 
troller an  annual  State-wide  license  and  shall  pay  for  such  license 
a  tax  of  one  thousand  dollars  <$  1,000)  prior  to  offering  or  sub- 
mitting any  bid  on  any  of  the  above  enumerated  projects. " 

You  moke  inquiry  if  under  the  provisions  of  said  Act  a  contract 
let  in  an  amount  of  $50,000.00  or  more  should  be  broken  up  and  sub- 
let to  sub -contractors  tn  ao  amount  or  amounts  less  than  $50,000.00 
would  the  sub-contractor  be  required  to  pay  a  license  fee  or  tax  under 
said  Act. 

The  inquiry  contained  In  the  letter  attached  to  your  communication 
is  whether  the  Act  is  broad  enough  to  include  sub-contractors  who  bid 
on  projects  the  cost  of  which  exceeds  the  sum  of  $50,000.00,  even  though 
the  sub-contractor's  bid  in  less  than  $50,000,00. 

Under  a  ruling  of  our  Courts  taxation  statutes  are  required  to  be 
strictly  construed.  In  the  case  of  State  ex  rel.  Packard  vs.  Cook,  108 
na.  157.   146  So.  223.  we  find  this  language: 

■The  well-established  rule  is  that,  where  there  is  an  ambiguity 
in  the  language  of  a  statute  imposing  a  tax.  and  that  am- 
biguity rais^  a  doubt  as  to  the  legislative  intent,  the  persons 
upon  whom  it  is  sought  to  impose  the  burden  are  to  be  given 
the  beneflt  of  the  doubt,  because  a  tax.  to  be  sustained  in  any 
given  case,  must  come  clearly  withhi  the  letter  of  the  statute. 
Edwards,  Internal  Revenue  Collector,  v.  Wabash  Ry.  Co. 
'CCA.)  264  F,  610;  33  CJ.  285;  25  R.C.L.  1092.  See,  also. 
State  V.  Beardsley.  84  Fta.  109.  94  So.  6S0." 

In  my  view  the  above  mentioned  Act  does  not  show  any  clear  In- 
tent that  the  license  should  apply  to  sub -contractors  and  in  my  opinion 
sub-contractors  are  not  required  to  pay  such  license,  even  though  the 
bid  of  the  sub-contractor  should  be  $50,000.00  or  more. 

Another  Inquiry  before  me  with  reference  to  said  Act  ts  as  follows: 

"If  a  bid  is  called  for  on  a  portion  of  a  project,  and  the 
portion  upon  which  bids  are  to  be  received  is  less  than  $50,000.00 
but  the  project  is  greater  than  $50,000,00  is  a  contractor  bidding 
on  the  portion  of  the  project,  the  amount  of  whose  bid  is  less 
than  $50,000.00.  required  to  have  the  license." 
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Said  inquiry,  in  my  opinion,  should  be  answered  in  the  negative. 
In  my  view  the  license  requirement  applies  if  the  bid  is  $S0 .000.00  or 
more,  and  does  not  apply  when  the  bid  Is  Iks  than  $50,000.00,  whether 
such  bid  is  placed  on  the  entire  general  project  or  only  on  a  part  or 
such  general  project. 

October   30.    1935. 

OPTOMETRY— PRACTICE    WITHOUT    LICENSE 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  25th  instant  with  reference 
to  the  practice  of  optometry  without  a  license  and  the  employment  of 
subjective  methods  of  examination  in  the  sale  of  glasses  by  those  who 
are  not  licensed  to  practice  optometry. 

In  reply  your  attention  is  called  to  Section  1  of  Chapter  i4,77S, 
Laws  of  Florida,  Acts  of  1931,  defining  the  practice  of  optometry,  as 
follows: 

"That  the  practice  of  Optometry,  for  the  purpose  of  thla 
Act,  is  hereby  defined  as  follows,  viz:  to  be  the  employment  of 
any  objective  or  subjective  means  or  methods  without  drugs 
or  surgery  for  the  purpose  of  determining  the  refractive  powers 
of  the  human  eyes,  or  any  visual  or  muscular  anomolles  of  the 
human  eye  and  its  appendages,  and  the  prescribing  and  the 
employment  of  lenses,  prisms,  ocular  exercises  for  the  correc- 
tion, remedy,  or  relief  of  any  insufficiencies  or  abnormal  condi- 
tions of  the  same:  and  an  Optometrist  is  one  who  practices 
Optometry  In  accordance  with  the  provisions  of  this  Act." 

Your  attention  is  also  called  to  Section  8  of  said  Act  making  It 
unlawful  for  any  one  to  practice  optometry  in  this  State  without  first 
procuring  a  certificate  of  registration  or  license  as  a  registered  optom- 
etrist. 

Your  attention  is  also  called  to  Section  17  providing  a  petialty  for 
any  one  holding  himself  out  to  the  public  as  a  practitioner  of  optom- 
etry or  "who  shall  engage  in  the  practice  of  optometry"  without  first 
complying  with  the  provisions  of  said  Act. 

Under  Section  l  of  Chapter  14,778.  above  quoted,  you  wlU  note  that 
subjective  as  well  as  objective  methods  of  examination  are  included  in 
the  definition  of  the  practice  of  optometry.  It  would,  therefore,  appear 
that  the  employment  of  subjective,  as  well  as  objective,  methods  of  ex- 
amination in  the  sale  of  eye  glasses  are  unlawful  unless  a  person  first 
secures  a  certificate  of  registration  or  license  as  a  registered  optometrist. 
This  applies  to  stores  or  individuals. 
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LICENSE  TAXES 

October  30,   1935. 

OCCUPATIONAL  TAX  SOUTHERN  BELL  TELEPHONE  AND 
TELEGRAPH  COMPANY 

Dear  Sir: 

Replying  to  your  letter  of  the  24th  instant,  requesting  an  opinion 
on  the  subject,  it  is  my  opinion  that  the  Southern  Bell  Telephone  and 
Telegraph  Company  has  the  right  to  pay  its  State  occupational  license 
tax  to  you,  and  that  it  would  be  your  duty  to  receive  same  and  issue 
a  State  license  therefor.  This,  I  think,  is  clearly  provided  for  by  Sec- 
tions 10 SO,  1034,  and  1274  respectively,  of  the  Compiled  Qeneral  Laws 
of  Florida,  1927. 

It  is  not  so  clear  as  to  the  right  of  the  Company  to  pay  its  county 
license  taxes  to  you  for  all  the  counties  in  which  it  operates,  but  the 
Sections  of  the  statute  referred  to  seem  to  contemplate  that  this  may 
be  done. 

Section  1050  provides  that  no  personi  Arm,  or  corporation  shall 
engage  in  or  manage  any  business,  profession,  or  occupation  mentioned 
in  this  Chapter,  unless  a  State  license  or  a  State  and  County  license 
or  a  county  license,  as  the  case  may  be,  shall  have  been  procured  from 
the  tax  collector  of  the  county  where  the  place  of  business  may  be 
located,  or  where  the  profession  or  occupation  may  be  engaged  in,  or 
from  the  Comptroller  or  State  Treasurer,  as  is  provided  for  by  this 
Chapter,  or  any  other  law  of  this  State,  etc,,  the  last  sentence  of  Section 
1274__  provides : 

"If  the  payment  of  a  license  tax  is  made  to  the  State 
Treasurer  or  Comptroller,  the  license  shall  be  issued  by  the 
officer  to  whom  the  payment  must  be  made." 

These  quoted  portions  of  Sections  1050  and  1274  seem  at  variance 
with  Section  1054,  which  provides  that  all  State  license  taxes  shall  be 
paid  to  the  Tax  collector  or  to  the  Comptroller,  or  to  the  State  Treasurer 
as  provided  by  law,  and  the  County  license  taxes  shall  be  paid  to  the 
county  tax  collector  in  each  county  in  which  any  business,  profession, 
or  occupation  shall  be  engaged  in,  managed,  or  transacted,  unless  other- 
wise provided   in   this  Chapter. 

It  seems  to  me  that  reading  all  these  provisions  together,  it  was 
probably  the  legislative  Intent  to  allow  persons,  firms,  or  corporations 
operating  in  many  counties  to  make  one  payment  and  receive  a  license 
therefor,  covering  the  State  and  all  counties  in  which  such  operations 
are  carried  on  as  a  matter  of  convenience  to  the  taxpayer. 
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December  5,   1935. 

PERSON  OPERATING  BEAUTY  PARLOR  MUST  PAY  OCCDPATIONAL 

LICENSE  TAXES  AND  FEES  UNDER  CHAPTER  16,800,  ACTS  OF  1935, 

PERSON  OPERATING  DRY  CLEANING  ESTABLISHMENT  MUST  PAY 

OCCUPATIONAL  LICENSE  TAXES  AND  FEES  REQUIRED  UNDER 

CHAPTER    16,979,    ACTS    OP    1935. 

Dear  Sir- 

I  have  your  letter  in  which  you  request  my  opinion  upon  the 
following   questions: 

First 

Is  a  person  who  operates  a  beauty  parlor  and  who  pays  the  fees 
set  forth  In  Chapter  16,800,  Laws  of  Florida,  Acts  of  1935,  required  to 
pay  the  State  and  County  occupational  bcense  taxes  prescribed  by 
other  laws? 

Secokd 

Is  a  person  who  operates  as  a  dry  cleaner  and  who  pays  the  fees 
set  forth  in  Chapter  16,979,  Laws  of  Florida,  Acts  of  1935.  required 
to  pay  the  State  and  County  occupational  license  taxes  prescribed  by 
other  laws? 

The  amounts  required  to  be  paid  under  Chapter  16,800.  supra,  are  In 
the  nature  of  fees  and  are  charged  as  a  part  of  the  schemes  of  the  State 
to  regulate  the  practice  and  teaching  of  beauty  culture.  The  proceeds 
of  the  jees  are  appropriated  for  tha  purpose  of  paying  the  necessary 
and  proper  expenses  in  carrying  out  the  provisions  of  the  Act.  See 
Section  23.  The  occupational  license  taxes  charged  by  the  State  and 
County  for  operating  a  beauty  parlor  are  not  for  the  purpose  of  regula- 
tion but  are  primarily  for  the  purpose  of  raising  revenue. 

It  is  my  opinion  that  a  person  who  operates  a  beauty  parlor  and 
who  pays  the  fees  set  forth  under  Chapter  16,800,  supra,  is  required 
to  pay  the  state  and  County  occupational  hcense  taxes  prescribed  by 
other  laws. 

The  amounts  required  to  be  paid  under  Chapter  16.979.  supra,  are 
in  the  natiu"e  of  fees  and  are  charged  as  a  part  of  the  State's  scheme 
to  regulate  the  business  of  dry  cleaning,  dyeing  and  pressing.  The 
proceeds  of  the  fees  are  appropriated  for  the  purpose  of  paying  the 
necessary  and  proper  expenses  In  carrying  out  the  provisions  of  the 
Act.  See  Section  13.  The  occupational  license  taxes  charged  by  the 
State  and  County  for  operating  a  dry  cleaning  establishment  are  not 
for  the  purpose  of  regulation  but  are  primarily  for  the  purpose  of  raising 
revenue. 

It  is  my  opinion  that  a  person  who  operates  a  dry  cleaning  establish- 
ment and  who  pays  the  fees  set  forth  in  Chapter  16,979,  supra,  is  required 
to  pay  the  State  and  County  occupational  license  taxes  prescribed  by 
other  laws. 
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December  6,  1935. 

METHOD  OP  DETERMINING  AMOUNT  OP  STATE  OCCUPATIONAL 
LICENSE   TAXES   REQUIRED    OP   TELEPHONE   COMPANIES 
OPERATING  IN  SEVERAL  COUNTIES 
Dear  Sir-' 

I  have  your  request  for  my  opinion  upon  the  follQwing  question, 
to-wit: 

In  determining  the  amount  of  State  occupational  license 
taxes  of  a  telephone  company  which  operates  in  several  Coun- 
ties of  the  State,  should  Section  1260',  Compiled  General  Laws 
of  Florida.  1927,  be  applied  to  the  number  of  telephones  oper- 
ated in  the  State  by  the  company  or  should  this  Section  of  the 
statute  be  applied  to  the  number  of  telephones  in  each  County 
and  the  amount  of  the  State  occupational  license  taxes  on  the 
com.pany  figured  by  Counties  be  added  together  to  arrive  at 
the  total  amount  of  the  State  occupational  license  taxes? 

On  October  30,  1935,  I  gave  you  an  opinion  on  this  subject  which 
reads  In  part  as  follows: 

'Tt  seems  to  me  that  reading  all  these  provisions  together, 
it  was  probably  the  legislative  Intent  to  allow  persons,  firms, 
or  corporations  operating  in  many  counties  to  make  one  pay- 
ment and  receive  a  license  therefor,  covering  the  State  and  all 
counties  in  which  such  operations  are  carried  on  as  a  matter 
of  convenience  to  the  taxpayer." 

I  have  reviewed  the  subject  and  it  Is  my  opinion  that  in  determining 
the  amount  of  State  occupational  license  taxes  of  a  telephone  company 
which  operates  in  several  Counties  of  the  State,  Section  1260,  supra, 
should  be  applied  to  all  of  the  telephones  operated  in  the  State  by 
the  company  without  any  reference  to  the  number  of  telephones  oper- 
ated in  each  County.  To  state  the  matter  another  way:  The  State 
occupational  license  taxes  should  be  determined  on  a  State  unit  basis 
instead  of  on  a  County  unit  basis. 

March  17,  1936. 

"OPERATOR"  UNDER   CHAPTER    17257.    ACTS    OF    1935,   MUST  PAY 

GENERAL   OCCUPATIONAL  LICENSE  TAX  AND   A   LICENSE 

TAX  ON  EACH  MACHINE 

Dear  Sir: 

On  November  31,  1935,  I  gave  you  an  opinion  as  follows: 

"OPERATOR"  UNDER  CHAPTER  17257,  ACTS  OP  1935,  NOT 
REQUIRED  TO  PAY  A  LICENSE  TAX  ON  EACH  MACHINE 

Dear  Sir: 

I  have  you  letter  of  November  20  th.  In  which  you  request  my  opinion 
upon  the  question  of  whether  or  not  an  'operator'  as  defined  by  Chapter 
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17257,  lAws  of  Florida.  Acts  of  1935,  is  required  to  par  a  license  tax  on 
each  machine  operated  by  a  'location  operator'  who  obtains  bis  machine 
from  the  'operator*. 

Section  5  of  Chapter  17257.  supra,  fixes  the  amount  of  occupational 
license  taxes  to  be  paid  by  an  'operator'  as  follows;  State.  $150.00; 
County,  $75.00;  City  or  Incorporated  town,  $75.00.  The  'location  opera- 
tor' Is  required  to  pay  his  license  tax  on  each  machine,  which  tax  must 
be  paid  without  regard  to  any  tax  levied  upon  the  'operator'. 

There  seems  to  be  a  conflict  between  Section  5  and  Section  13 
of  the  Act  as  to  whether  the  'operator'  is  required  to  pay  an  occupational 
license  tax  on  each  machine.  The  statute  is,  to  say  the  least,  not  clear 
on  this  matter,  and  there  is  grave  doubt  as  to  the  legislative  intent. 
In  such  cases  'the  persons  upon  whom  it  is  sought  to  impose  the  burden 
are  to  be  given  the  benefit  of  the  doubt,  because  a  tax,  to  be  sustained 
in  any  given  case,  must  come  clearly  within  the  letter  of  the  statute.' 
State  ex  rel.     Packard  vs.  Cook,  108  Fla.  157,  146  Bo.  225. 

It  is  my  opinion  that  the  'operator'  is  not  required  to  pay  an 
occupational  license  tax  upon  each  machine,  bis  liability  being  restricted 
to  the  payment  of  SlSO.OO  to  the  State,  $75.00  to  the  county,  and  $75.00 
to  the  city,  while  a  'location  operator'  is  required  to  pay  an  occupational 
license  tax  on  each  machine  in  the  amounts  set  out  tn  Section  &  of  the 
Act. 

Since  writing  the  foregoing  opinion,  the  Supreme  Court  of  Florida 
in  the  case  of  State  of  Florida  ex  rel  Cleve  Baker,  Plaintiff  in  Error,  vs. 
William  J.  McCarthy,  Acting  Chief  of  Police  of  the  City  of  Miami. 
Florida,  Defendant  in  Error,  Opinion  filed  February  1,  1936.  and  Peti- 
tion  for  Rehearing  denied  on  March  12,  1936.  In  determining  the  amount 
of  the  tax  on  coin-operated  devices,  decided  that  Section  5  of  Chapter 
17257,  supra, 

"requires  of  each  'operator'  of  such  machine  to  pay  to  the  Tax 
Collector  an  occupatlonsd  tax  of  $150.00  to  the  State  and  Seventy 
Five  Dollars  to  the  County  and  $75.00  to  the  City  or  in- 
corporated town,  and  in  addition  thereto  to  pay  the  occupational 
tax  set  forth  In  this  section.  That  occupational  State  tax  set 
forth  is  on  automatic  vendors  $30.00;  skill  machines  $10.00;  Trade 
machines  $10.00  and  Other  machines  $500.00,  and  to  pay  to  the 
Tax  Collector  for  the  County  on  automatic  vendors  $15.00;  skill 
machines  $5.00;  trade  machines  $5.06,  and  other  machines 
$250.00;  and  to  pay  a  city  license  tax  to  the  City  or  incorpor- 
ated town  on  each  machine,  automatic  vendors  $15.00,  skill  ma- 
chines $5.00.  trade  machine  $5.00  and  other  machines  $250.00. 
And  it  requires  that  each  'location  operator*  as  defined  In  section 
3  of  the  Act  shall  pay  a  like  occupational  license  tax  on  each 
machine  for  the  State,  the  Comity  and  the  Municipality." 

In  view  of  the  decision  of  the  Supreme  Court,  you  will  please  con- 
sider my  opinion  of  November  31,  1936,  as  no  longer  effective,  and 
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you  will  follow  the  above  quoted  part  of  the  Supreme  Court  opinion  In 
administering  the  law. 

March   23.   1936. 

LICENSES— WORLD  WAR    VETERANS 

Dear  Sir: 

I  have  your  letter  of  the  16tb  instant  enclosing  application  for 
license  for  the  manufacture  of  frozen  desserts,  together  with  his  affi- 
davit as  to  toeing  a  World  War  Veteran  and  bis  disability  to  which  is 
attached  a  certificate  by  a  doctor  as  to  his  incapacity.  You  make  in- 
quiry if  the  applicant  has  made  proper  showing  as  a  disabled  veteran  for 
exemption  from  the  license  fee. 

In  reply  your  attention  is  called  to  Section  1269,  Compiled  General 
Laws  of  Florida,  1927,  originally  passed  in  Chapter  12,110,  Acts  of 
1927,  amended  by  Chapter  13,876  of  1929,  Chapter  16.299  of  1933  and 
Chapter  17,476  of  1935,  This  last  mentioned  Act  of  1935  Is  the  statute 
which  controls  in  such  cases.  By  reference  to  said  statutes  you  will 
note  that  the  applicant  has  not  complied  therewith  to  show  that  he 
is  entitled  to  the  exemption.  His  only  showing  is  an  affidavit  by  him- 
self and  a  certificate  by  a  doctor,  which  is  not  authenticated.  His  affi- 
davit should  be  supported  by  affidavits  of  other  persons  and  all  of  the 
requirements  of  the  statute  should  be  compiled  with.  You  will  note 
there  is  no  showing  that  he  is  a  permanent  resident  elector  of  Dade 
County  nor  that  the  service  is  to  be  carried  on  mainly  through  the 
personal  efforts  of  applicant  as  a  means  of  livelihood.  Neither  is  there 
any  certificate  of  government  rated  disability  to  the  extent  of  I07r 
or  more,  or  the  affidavit  of  a  reputable  physician  who  personally  knows 
the  applicant.  I  would  suggest  if  this  apphcant  desires  the  exemption, 
under  the  above  mentioned  statute,  a  complete  showing  of  the  require- 
ments of  said  statute  should  be  made  In  the  form  of  affidavits  covering 
every  necessary  requirement  mentioned  in  the  statute. 


Marsh  28th.,  1936. 

TAXATION— PEDDLER'S  UCENSE— CRIPPLES  OR  INVALIDS 

Dear  Sir: 

Replying  to  your  favor  of  March  25th..  in  which  you  ask  to  be 
advised  whether  or  not  a  person  who  is  physically  disabled  may  peddle 
certain  merchandise  without  being  required  to  pay  an  occupational 
license  tax,  permit  me  to  say  Chapter  15040,  Laws  of  Florida,  Acts  of 
1931,  provides  that  all  confirmed  cripples  or  invalids  physically  incap- 
able of  performing  manual  labor,  who  have  been  residenl^  of  the  State 
of  Florida  for  a  period  of  at  least  one  year,  shall  be  allowed  to  peddle 
without  paying  a  license,  where  the  person  is  using  their  own  capital 
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only.  The  Statute  further  provides  that  such  exemption  shall  be  allowed 
only  upon  the  certificate  of  the  County  or  other  reputable  ph^ratcian 
of  the  disability;  and  also,  that  the  exemption  shall  not  apply  to  the 
sale  of  spirltous,  vinous  or  malt  liquors,  lightning  rods  and  cigarettes. 


July  8.  1936. 

TAXATION— FURNITURE  DEALERS— OCCUPATIONAL  LICENSE- 
WHEN  MERCHANTS  AND  SUBJECT  TO  CHAIN  STORE  TAX 

Dear  Sir: 

Receipt  is  acknowledged  of  your  letter  of  June  22nd,  requesting 
my  opinion  upon  the  question  of  whether  or  not  a  retail  furniture 
dealer  is  required  to  pay  the  license  tax  imposed  by  Section  1149.  Com- 
piled General  Laws  of  Florida,  1927,  and  the  license  tax  Imposed  by 
Chapter  16,848,  Laws  of  Florida,  Acts  of  1935,  generally  referred  to  as 
the  1935  Chain  Store  Tax  Law. 

Section  1149,  supra,  applies  to  aU  furniture  dealers  whether  they 
are  wholesale  or  retail.    This  Section  reads  as  follows: 

"1149.  f893,)  Furniture  dealers.  Dealers  in  furniture, 
with  a  capital  of  seventy-five  thousand  dollars  or  more,  shall  pay 
a  license  tax  of  fifty  dollars;  with  a  capital  less  than  seven ty- 
five  thousand  and  not  less  than  fifty  thousand  dollars,  shall  pay 
a  license  tax  of  thirty-five  dollars. 

With  a  capital  less  than  fifty  thousand  and  not  less  than 
twenty-five  thousand  dollars,  shall  pay  a  license  tax  of  twenty 
dollars,  and  with  a  capital  less  than  twenty -live  thousand  dol- 
lars, shall  pay  a  Ucense  tax  of  ten  dollars;  Provided,  that  this 
does  not  apply  to  persons  paying  a  merchant's  license.     CId.)." 

The  purpose  of  this  Section  was  to  distinguish  between  a  person, 
firm  or  corporation  which  operated  a  retail  store  for  the  exclusive  sale 
of  furniture  and  one  which  operated  a  retail  store  and  among  other 
things  sold  furniture,  and  to  require  a  different  occupational  license 
tax  to  be  paid  by  each  class. 

Chapter  16,648,  supra,  brings  retail  furniture  dealers  and  one  who 
operates  a  retail  store  and  among  other  things  sells  furniture  into  the 
same  class,  thus  permitting  the  operation  of  the  proviso  in  Section  1149, 
supra,  whereby  retail  furniture  dealers  come  under  the  classification 
of  merchants  and  thereby  relieve  them  from  paying  the  tax  Imposed 
exclusively  upon  furniture  dealers  by  that  Section.  It  is  my  opinion 
that  retail  furniture  dealers  do  operate  stores  under  the  terms  qf 
Chapter  16,848.  s«pro.  and  are.  therefore,  not  subject  to  the  tax  im- 
posed by  Section  1149,  supra. 
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Section  17  of  Chapter  16,848,  supra,  reads  as  follows: 

"OTHER  LICENSES.  The  tax  imposed  by  this  Act  shall  not 
repeal  any  other  license  tax,  occupational  tax,  excise  tax,  or 
tax  levied  by  law  as  a  condition  precedent  to  engaging  in  busi- 
ness in  the  State  of  Florida,  unless  expressly  repealed  hereby." 

Chapter  16,848,  supra,  does  not  repeal  Section  1149,  supra,  but  it 
does  permit  the  operation  of  the  proviso  contained  therein  so  that  re- 
tail furniture  dealers  pass  from  the  class  created  by  this  Section  Into 
the  class  of  one  paying  a  merchant's  license  under  the  proviso. 

The  question  of  whether  or  not  Chapter  16,848.  supra,  applies  only 
to  naerchants  is  not  considered  in  this  opinion. 

This  opinion  is  not  in  conflict  with  my  opinion  of  April  28,  A.  D. 
1936,  in  which  I  said  that  Chapter  16.S48,  supra,  did  not  repeal  Section 
1149,  supra.  This  Section  continues  to  apply  to  wholesale  furniture 
dealers.  Chapter  16,848.  supra,  in  effect  reclassified  retail  furniture  deal- 
ers and  the  proviso  in  Section  1149,  supra,  thereupon  operated  to  re- 
lieve them  of  the  tax  imposed  by  that  Section. 

June  22.  1936. 

TAXATION — OCCUPATIONAL   LICENSES— BOOT   AND   SHOE 
REPAIR  SHOPS — MACHINE  SHOPS 

Dear  Sir: 

This  is  in  reply  to  your  request  for  my  opinion  concerning  the 
proper  construction  of  Section  1279  fI8)  and  1279  (52)  of  the  1934 
Supplement  to  the  Compiled  General  Laws  of  1927. 

Section  1279   (18)    reads  as  follows: 

"Boot  and  shoe  repair  shops. — ^Boot  and  shoe  repair  shops 
employing  two  hands  shall  pay  a  license  tax  of  five  dollars;  for 
each  additional  hand  employed  shall  pay  two  dollars  and  fifty 
cents." 

Section  1279  (32)  reads  as  follows: 

"Machine  shoi^;  repair  shops. — Each  person,  firm  or 
corporation  operating  a  machine  shop  for  public  use,  shall 
pay  a  license  tax  as  follows:  Employing  two  men  and  not 
more  than  five,  fifteen  dollars;  employing  five  men  and  not  more 
than  fifteen,  twenty -live  dollars;  employing  fifteen  men  and  not 
more  than  thirty-five,  thirty-five  dollars;  employing  thirty-five 
men  and  more,  fifty  dollars." 

It  is  my  opinion  that  the  above  provisions  are  limited  in  their  ap- 
plication to  the  classifications  therein  defined.     These  provisions  would 
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therefore  not  apply  when  less  than  two  hands  are  employed  and  where 
no  hands  at  all  are  employed  and  the  work  done  entirely  by  the  owner 
and  operator  of  the  shop. 

August  31,  1938, 

OCCUPATIONAL  LICENSE  TAXES— ENFORCEMENT  OP  PAYMENT- 
AUTHORITY  OF  COMPTROLLER  TO  EMPLOY  PERSONS  TO 
MAKE  INSPECTIONS  AND  ASSIST  IN  COLLECTIONS 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  August  24.  in  which  you  request 
my  opinion  as  to  the  duties  of  officers  in  connection  with  enforcing  the 
payment  of  license  taxes. 

The  following  are  some  of  the  statutory  provisions  prescribing  the 

duties  of  various  officers: 

(Section  1379(92)  Compiled  General  Laws  of  Florida,  1934 
Supplement:  "Enforcement  of  license  taxes.  Report  of  viola- 
tion of  law. — The  payment  of  all  license  taxes  shall  be  enforced 
by  the  seizure  and  sale  of  the  property  by  the  tax  collector,  or 
in  case  of  State  license  taxes  payable  either  to  the  State 
Treasurer  or  Comptroller,  by  the  State  Treasurer  or  Comp- 
troller, as  the  case  may  be,  and  it  is  hereby  made  the  duty  of 
the  tax  collector  and  county  judge  to  report  to  the  Comptroller 
and  State's  attorney  any  violation  of  this  law.  tCh.  14491, 
Acts  1929,  Extra.  Sess.,  S  23.) " 

(Section  1279(93)  Compiled  General  Laws  of  Florida,  1934  Sup- 
plement: "Comptroller  or  state  Treasurer  may  issue  warrant  to 
collect  license  taxes. — Whenever  It  shall  be  necessary  for  the 
Comptroller  or  State  Treasurer  to  enforce  the  payment  of  any 
license  taxes  to  either  of  said  officials,  they  are  hereby  author- 
ized and  empowered  to  issue  a  warrant  directing  the  sheriff  of 
any  county  to  collect  the  same  by  levy  and  sale,  and  any  such 
warrant  shall  have  the  same  force  and  effect  as  an  execution 
from  the  clerk  of  the  circuit  court,  and  the  sheriff  shall  receive 
the  same  fees  as  provided  by  law  in  the  case  of  executions  from 
the  clerk  of  the  circuit  court,  iCh,  144S1.  Acts  1929,  Extra. 
Sess.,  i  24.)" 

(Section  1279(96)  Compiled  General  Laws  of  Florida.  1934  Sup- 
plement: "County  judge  to  report  to  grand  jury  or  prosecut- 
ing officer  names  of  persons  that  have  not  procured  license: 
Comptroller  to  furnish  blanks. — The  county  judge  shall  report 
to  the  grand  jury  each  term  of  court,  or  the  clerk  of  the  circuit 
cout  when  no  grand  Jury  is  ordered,  or  to  the  proper  prosecut- 
ing officer  in  their  respective  counties,  which  shall  be  filed  In 
said  clerk's  office,  the  names  of  all  persons  that  have  pr(x:ured 
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licenses  under  the  provisions  of  this  law.  The  Comptroller  of 
the  State  of  Florida  shall  furnish  such  blanks  as  are  required 
in  book  form  to  the  county  judge  of  each  county,  who  shall 
receive  his  receipt  therefor,  stating  the  number  of  blank  licenses 
in  each  book  received,  and  the  county  judge  shall  return  such 
books  for  examination  at  any  time  when  requested  to  do  so  by 
the  Comptroller:      iCh.   14491,  Acts  1929,  Extra.  Sess.,  Si  27.)" 

You  also  inquire  whether  you  have  the  authority  to  employ  men  to 
make  inspections  and  to  assist  in  the  collection  of  occupational  taxes. 
It  is  my  opinion  that  Section  1279(105),  Compiled  General  Laws  of 
Florida,  1934  Supplement,  gives  you  this  authority  by  reason  of  the 
provisions  expressly  authorizing  "the  deduction  of  all  costs  of  administra- 
tion of  this,  law.  including  clerical  aid,  postage,  costs  and  expenses  of 
collection,  investigations,  and  htigation". 

November  1,  1S35, 

SURETY  COMPANIES— REVOCATION  OP  LICENSES  FOR  BRINGING 
SUITS  IN  U.  S.  COURTS 

Dear  Sir- 

1  am  in  receipt  of  your  letter  of  the  29th  ultimo  making  inquiry 
if  this  office  has  rendered  any  opinion  on  Section  6305.  Compiled  Gen- 
eral Laws  of  Florida.  1927.  relating  to  the  license  of  a  surety  company 
being  revoked  if  said  company  begins  any  suit  in  the  United  States 
Court  as  to  any  bond  they  are  surety  upon  or  removes  any  suit  to  a 
United  States  Court. 

In  reply  I  beg  to  say  I  do  not  find  where  any  opinion  on  the  said 
statute  has  been  rendered  by  me  as  Attorney  General  but  I  find  in  the 
report  of  the  Attorney  General  for  1927-1928,  page  211,  that  Honorable 
FYed  H.  Davis,  fcrmerly  Attorney  General  but  now  Justice  of  the  Supreme 
Court,  under  dite  of  August  16.  1928,  rendered  an  opinion  on  said 
statute.  I  am  making  copy  of  said  opinion  and  enclosing  same  here- 
with. Section  6305  was  also  Section  4342,  Revised  General  Statutes  of 
1920.  The  opinion  refers  to  Section  4341.  Revised  General  Statutes  but 
quotation  is  Section  4342  of  said  compilation.  I  assume  that  the  error 
was  made  in  printing. 

May  18,  1936. 

LICENSES.  CONTRACTOR  OF  PUBLIC  WORKS,  CHAPTER  17178, 

ACTS  OP  1935 

JOear  Sir: 

Mr.  Arthur  A,  Simpson.  Attorney  for  your  Department,  has  requested 
my  opinion  as  to  the  tax  imposed  by  Chapter  17178,  Laws  of  Florida, 
Acts  of  1935,  and  whether  the  license  year  is  divisible. 
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Section  1053  of  the  Compiled  General  Laws  of  Florida.  1937,  pro- 
vides that  the  license  year  shall  run  from  October  1st.  The  same  section 
also  provides  lor  the  issuance  of  a  license  after  the  first  day  of  April, 
to  expire  October  1st.  upon  payment  of  one-half  of  the  amount  of 
the  annual  license. 

These  provisions  were  incorporated  in  Section  4  of  Ctmpter  14491, 
Acts  of  1929,  It  is  my  opinion,  based  upon  what  seems  to  be  a  legisla- 
tively established  policy,  that  the  license  tax  year  under  Chapter  17178 
runs  from  October  1st  to  October  Ist  next  succeeding,  and  that  a  frac- 
tional license  may  be  issued  after  April  1st  of  any  year  to  expire  October 
1st  next  thereafter. 

November  8,   1936. 

LICENSES,    CONTEACTOR    OF   PUBLIC    WORKS 

Dear  Sir: 

This  is  in  answer  to  a  communication  which  I  have  had  from  Archi- 
tects and  Engineers,  Atlanta,  Geor^a.  by  said  letter  being  addressed  to 
the  Board  of  Commissioners  of  State  Institutions. 

The  question  raised  in  this  letter  is  whether  or  not  in  the  building 
program  at  the  State  Institutions,  where  the  Federal  Government  sup- 
plies a  portion  of  the  money  and  retains  control  over  the  letting  of 
the  contracts  and  over  the  expenditure  of  the  money,  both  State  and 
Federal,  and  over  the  entire  construction  until  it  is  completed,  Senate 
Bill  No.  954,  Chapter  17178.  enacted  into  law  by  the  1935  session  Of 
the  Legislature,  wherein  it  is  required,  before  any  bidder  can  bid  on  a 
building  or  public  work,  a  license  tax  of  one  thousand  dollars  be  paid 
to  the  State  Comptroller,  is  applicable. 

It  is  my  opinion  that  under  the  circumstances  above  mentioned, 
wherein  these  bids  and  contracts  must  be  submitted  to  the  Federal 
Government  for  final  acceptance  and  approval.  Senate  Bill  No.  954 
does  not  cover  such  contract.s:  and  that  under  the  Federal  Constitu- 
tion, the  State  cannot  require  a  license  tax,  in  the  nature  of  a  privilege 
tax,  for  the  privilege  of  doing  business  which  is  under  the  Qnal  control 
of  the  Federal  Government, 

Augiist  IS,  1935. 

UCENSES,   APPLICATION   CONTRACTORS    BIDDING   FOR 
HIGHWAY  CONSTRUCTION 

Dear  Sir: 

This  refers  to  commtmication  from  the  Honorable  Arthur  A,  Simp- 
son. Attorney  for  your  Department,  under  date  of  Augiist  fifteenth,  re- 
questing an  opinion  from  this  office  as  to  whether  or  not  Senate  Bill 
No,   9S4,   Chapter   17178,   enacted  Into  law  by   the   193S   Session   of   our 
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Le^lature  is  enforceable  with  reference  to  contracts  which  cover  ex- 
penditure of  both  State  and  Federal  funds,  or  Federal  funds  only,  and 
which  contracts  must  be  submitted  to  the  State  Road  Department  and 
also  to  the  Bureau  of  Public  Roads  at  Washington,  which  is  a  Federal 
agency,  for  its  final  approval  for  the  use  of  Federal  funds. 

As  1  understand  the  procedure,  where  the  Federal  Government 
appropriates  money  to  the  State,  then,  in  the  submission  of  the  bids 
for  contracts  to  cover  this  expenditure,  tSe  bids  must  be  submitted  to 
the  Bureau  of  Public  Roads  for  final  acceptance  before  the  contracts 
can  be  awarded  for  the  work. 

It  is  my  opinion  that,  inasmuch  as  these  bids  and  contracts  must 
be  submitted  to  the  Bureau  of  Public  Roads  in  Washington  for  final 
acceptance  and  approval,  Senate  Bill  No.  954  does  not  cover  such  con- 
tracts. In  other  words,  it  is  my  opinion  that  the  Legislature  of  the 
State  of  Florida  did  not  have  in  mind,  and  further  under  the  Federal 
Constitution  could  not  make  a  requirement  of  a  license  tax  in  the  nature 
of  a  privilege  tax  to  be  paid  for  the  privilege  of  doing  business,  which 
ip  under  the  final  control  of  the  Federal  Government. 

Ab  to  all  contracts  of  all  kinds  and  nature,  wherein  the  Federal 
Government  does  not  have  the  final  approval  of  the  contracts,  and 
where  they  need  not  be  submitted  to  the  Federal  Government  for 
approval,  then  this  tax  is  applicable  and  all  persons  filing  or  offering 
bids  to  the  State  Road  Department  of  Florida  for  acceptance  and  ap- 
proval must  comply  with  this  tax  requirement. 

March  8.  1035. 

TAXATION,  UCENSES,  SHOWS 

Dear  Sir: 

Replying  to  your  letter  of  the  7th.  instant,  I  beg  to  advise  that 
license  taxes  under  Section  1244  of  the  Compiled  General  Laws  of 
Florida,  1927,  should  be  computed  on  the  basis  of  the  population  of  the 
city  or  town  in  or  adjacent  to  which  the  tent  or  structure  is  placed 
or  erected. 

The  question  of  population  is  one  of  fact,  the  practical  and  usual 
method  of  determining  which  is  by  use  of  the  last  State  or  federal 
census,  although  It  is  not  so  provided  in  the  Act  referred  to. 


February  26,   1935. 

TAXATION,  LICENSE,  SALE  OP  FARM  PRODUCTS 

£>ear  Sir-' 

This  will  acknowledge  receipt  of  your  letter  of  February  21st,  with 
which  you  submit  papers  left  with  you  by of  Doerun, 
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Georgia,  who  states  that  he  was  forced  to  pay  a  City  license  in  Lake- 
land for  selling  produce  grown  on  his  own  farm.  You  ask  my  opinion 
in  the  matter. 

Section  3  of  Chapter  13874.  Acts  of  1929,  reads  as  follows: 

"That  all  persons  and  corporations  offering  for  sale  farm 
or  grove  products  grown  in  any  State  other  than  Florida  and 
products  manufactured  therefrom  shall  be  exempt  frotn  all 
forms  of  license  tax.  State,  County  and  Municipal,  when  the 
same  is  being  offered  for  sale  or  sold  by  the  person  or  corpora- 
tion producing  the  said  products,  and  when  the  State  where 
the  farm  or  grove  product  offered  for  sale  is  grown  gives  and 
affords  to  Florida  farm  and  grove  produce  sellers  or  peddlers 
this  same  exemption  as  to  license  tax." 

We  are  advised  that  the  State  of  Georgia  has  a  reciprocal  statute. 
Therefore,  a  Georgia  producer  of  farm  or  grove  products,  where  he 
offers  for  sale  in  this  State  only  such  grove  or  farm  products  as  he 
produces  on  his  farm  or  grove,  is  exempt  from  payment  of  State,  Coun- 
ty, and  Municipal  license  tax. 

July  6th.,  193S. 

TAXATION,  LICENSES,  POOL  TABLES 

Dear  Sir: 

Replying  to  your  favor  of  July  3rd.,  permit  me  to  say  that  it  Is 
my  opinion  that  Section  7435  of  the  Compiled  General  Laws  of  1927 
provides  the  penalty  for  doing  business  without  license  where  no  other 
penalty  is  expressly  provided. 

I  am  enclosing  copy  of  Senate  Bill  No.  585,  Chapter  17167,  Acts  of 
193S,  which  reduces  the  license  tax  on  pool  tables,  etc.,  but  inasmuch 
as  the  reduced  tax  Is  not  effective  until  October  first  1  do  not  think 
this  Act  would  affect  the  iurlsdiction  of  your  Court  at  this  time. 


March  2,  1935. 
TAXATION— LICENSES— CHARGED  WATER 

Dear  Sir- 

I  am  in  receipt  of  your  letter  of  the  21st  ultimo,  requesting  a  copy 
of  the  laws  of  this  State  imposing  a  tax  upon  charged  water. 

In  reply  I  beg  to  say  that  the  only  statute  relating  to  the  subject 
of  your  inquiry  Is  Section  1272  (25) ,  Compiled  General  Laws  of  Florida. 
1934,  relative  to  carbonated  beverages  and  reading  as  follows: 
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"Wholesale  dealers  in,  other  than  bottlers  operating  plants 
in  this  State  who  are  otherwise  licensed,  near  beer,  ginger  ale, 
carbonated  waters  or  other  beverages,  cabonated  or  otherwise, 
shall  pay  a  license  tax  of  twenty-flve  dollars." 

January    19,    193S. 

INTERSTATE  COMMERCE— PEDDLERS 

Dear  Sir: 

I  have  your  letter  of  the  28th  ultimo  the  flrst  paragraph  of  which 
read»  as  follows: 

"Our  salesmen  handle  our  items,  especially  a  tool  to  be 
used  in  garages,  by  carrying  them  with  them,  demonstrating  them 
to  the  garage  owner,  and  selling  them.  Delivering  them  from 
their  car  or  truck  as  they  go." 

From  your  statement  above,  it  appears  that  your  salesmen  would 
be  engaged  in  peddling  and  your  citation  of  Stoutenburgh  vs.  Hennick, 
129  U.  S.  141.  32  L.Ed.  637,  would  not  apply. 

I  refer  you  to  Section  1279  (60>,  Compiled' General  Laws  of  Florida, 
1934  Supplement,  reading  as  follows; 

"Peddlers  of  medicine  or  other  articles  of  like  character  shall 
pay  a  license  tax  of  one  hundred  dollars  for  each  county  in 
which  they  peddle,  fifty  dollars  of  said  amount  to  be  paid  to 
the  county,  said  fifty  dollars  being  the  county  license.  Ped- 
dlers of  merchandise  other  than  medicine,  who  are  otherwise 
licensed,  and  except  peddlers  of  tinware,  wooden  ware,  stone  or 
clay,  hollowware,  tanners,  who  manufacture  leather  goods,  when 
traveling  in  vehicles,  shall  pay  thlrty-flve  dollars  for  each  county 
in  which  they  may  peddle:  Provided,  that  no  peddler's  license 
shall  be  required  of  Union  Confederate  Veterans  of  the  Civil 
War,  nor  of  persons  totally  blind,  nor  of  persons  who  are 
physically  disabled  to  do  manual  labor,  who  shall  obtain  a  cer- 
tificate from  the  county  health  officer  as  to  such  disability, 
nor  shall  this  schedule  be  construed  to  require  a  license  of 
peddlers  of  fish,  oysters,  fresh  meats,  fruits  and  all  farm  pro- 
ducts raised  by  the  seller." 

I  also  refer  you  to  Section  1279  i2)  of  the  same  compilation,  which 
provides  that  in  every  case  not  otherwise  provided  in  this  law  a  County 
license  tax  of  50 '/j  of  the  State  license  tax  is  hereby  levied  and  imposed 
upon  any  business,  profession  or  occupation  mentioned  in  this  law. 

Your  attention  is  called  to  the  case  of  Wagner  v.  Covington,  251 
tJ,  S.  95,  64  L.Ed.  157,  the  second  headnote  of  which  case  reads  as 
follows : 

"A  non-resident  manufacturer  of  'soft  drinks'  doing  a  busi- 
ness in  a  municipality  in  the  state  which  largely  consists  in 
carrying  a  supply  of  such  drinks  from  one  retailer's  place  of 
business  to  another's  upon  the  vehicle  in  which  the  goods  were 
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brought  across  the  state  line,  exposing  them  for  sale,  soliciting 
and  negotiating  sales,  and  immediately  delivering  the  goods  sold 
in  the  original  unbroken  cases,  may  be  required  to  take  out  the 
license  required  of  all  wholesalers  in  soft  drinks  without  In- 
fringing the  commerce  clause  of  the  Federal  Constitution." 

I  also  quote  you  from  the  body  of  said  opinion,  as  follows: 

"From  the  facts  recited  it  is  evident  that,  in  essence,  that 
part  of  plaintifTs'  business  which  is  subjected  to  regulation  is 
the  business  of  itinerant  vender  or  peddler, — a  traveling  from 
place  to  place  within  the  state,  selling  goods  that  are  carried 
about  with  the  seller  for  the  purpose.  •  •  •  • 

"We  have,  then,  a  state  tax  upon  the  business  of  an  itiner- 
ant vender  of  goods  as  carried  on  within  the  state, — a  tax  ap- 
plicable alike  to  all  such  dealers.  Irrespective  of  where  their 
goods  are  manufactured,  and  without  discrimination  against 
goods  manufactured  in  other  states.  It  is  settled  by  repeated 
decisions  of  this  court  that  a  license  regulation  or  tax  of  this 
nature,  imposed  by  a  state  with  respect  to  the  making  of  such 
sales  of  goods  within  its  borders,  is  not  to  be  deemed  a  regula- 
tion of  or  direct  burden  upon  Interestate  commerce,  although 
enforced  Impartially  with  respect  to  goods  manufactured  with- 
out as  well  as  within  the  state,  and  does  not  confUct  with  the 
'commerce  clause'.  Woodruff  v.  Parham,  8  Wall.  123,  140,  19 
L.Ed.  382.  387;  Rowe  Mach.  Co.  V.  Gage.  100  U.  S.  876,  25  L.Ed. 
754;  Emert  v.  Missouri,  156  U.S.  296.  39  L£d.  430,  5  Inters. 
Com.  Rep.  68,  15  Sup.  Ct.  Rep.  367;  Baccus  v.  Louisiana,  232 
US.  334,  58  L.Ed.  627.  34  Sup.  Ct,  Rep.  439. 

"The  peddler's  license  tax  considered  in  Welton  v.  Missouri, 
91  U.S.  275,  23  L.Ed.  347,  was  denounced  only  because  it  amount- 
ed to  a  discrimination  against  the  products  of  other  states,  and 
therefore  to  an  interference  with  commerce  among  the  states, 
to  the  same  effect.  Walling  v.  Michigan,  116  UjS.  448,454.  29 
LJEd.  691,693.  6  Sup.  Ct.  Rep.  454. 

"Of  course  the  transportation  of  plaintiffs'  goods  across  the 
state  line  is  of  itself  Interstate  commerce;  but  it  is  not  this 
that  is  taxed  by  the  city  of  Covington,  nor  is  such  commerce 
a  part  of  the  business  tliat  is  taxed,  or  anything  more  than  a 
preparation  for  it.  So  far  as  the  itinerant  vending  is  concerned, 
the  goods  might  just  as  well  have  been  manufactured  within  the 
state  of  Kentucky;  to  the  extent  that  plaintiffs  dispose  of  their 
goods  in  that  kind  of  sa!es,  they  make  them  the  subject  of  local 
commerce;  and  this  being  so,  they  can  claim  no  immunity  from 
local  regulation,  whether  the  goods  remain  in  original  packages 
or  not." 

In  consideration  of  the  above,  it  would  appear  that  your  salesmen, 
making  sales  and  dehverlng  goods  at  the  time  of  sale  a&.  outlined  in 
yonr  letter,  woUld  be  subject  to  the  license  tax  required  of  peddlers. 
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October  7,  1936. 

PUBLICATION   BY   COUNTY  JUDGE  OF   OCCUPATIONAL   LICENSES 

UNDER   CHAPTER    14,491,   ACTS    OF  1929.   AND 

SECTION  1275.  C.  G.  L..  1927 

Dear  Sir: 

I  have  your  letter  of  October  6th,  in  which  you  inquire  If  it  is  neces- 
sary under  Section  1275,  CompUed  General  Laws  of  Florida.  1927,  or 
Section  26  of  Chapter  14,491,  Acts  of  1929.  for  the  County  Judge  to  pub- 
lish,a  list  of  the  licenses  issued  on  coin-operated  devices  and  on  beverage 

licenses. 

Coin-operated  devices  are  licensed  under  the  provisions  of  Chapter 
17,257,  Acts  of  1935,  which  said  Act  makes  no  provision  for  the  County 
Judge  to  pubUsh  a  list  of  those  securing  licenses. 

Chapter  16.774,  Acts  of  1935,  provides  for  the  regulating  and  taxing, 
the  manufacturing,  distribution  and  sale  of  beverages  and  for  the  creating 
and  providing  for  a  State  Beverage  Department  but  the  said  Act  makes 
no  provision  for  the  publication  by  the  County  Judge  of  licenses  issued 
under  the  Act. 

Section  1275.  Compiled  General  Laws  of  Florida.  1927,  was  originally 
aaopted  as  Section  62  of  Chapter  6421,  Acts  of  1913,  which  said  Section 

provides  as  follows: 

"Each  County  Judge  shall  transmit  to  the  Comptroller  on 
the  first  Monday  of  each  month  in  each  year  a  statement  show- 
ing the  amount  of  money  received  for  State  and  County  licenses 
under  the  provisions  of  this  Act,  and  shall  publish  said  list  In 
some  newspaper  printed  in  said  County  by  one  insertion  in 
each  year  ••♦•••*," 

Section  26  of  Chapter  14.491,  Acts  of  1929,  has  the  following  pro- 
vision : 

"Each  County  Judge  shall  transmit  to  the  Comptroller  on 
the  first  Monday  of  each  month  in  each  year,  a  statement  show- 
ing the. amount  of  money  received  for  State  and  County  licenses 
under  the  provisions  of  this  Chapter,  and  shall  publish  said  list 
tn  some  newspaper  printed  in  said  County  by  one  Insertion  in 
each  year,  •♦••••»." 

Section  26  of  Chapter  14,491,  Acts  of  1929,  and  Section  62  of  Chapter 
6421,  Acts  of  1913  (Section  1275,  Compiled  General  Laws,  1927)  both 
allude  to  licenses  issued  under  the  provisions  of  the  respective  Acts. 

It  is,  therefore,  my  opinion  that  since  neither  Chapter  17,257,  Acts 
of  1935,  nor  Chapter  16,774,  Acts  of  1935.  require  the  pubUcatfon  of 
licenses  Issued  under  the  said  Acts  that  it  is  not  necessary  for  the  County 
Judge  to  publish  a  list  of  the  said  licensse. 
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October   14,    1936. 

TAXATION— UCENSES— BEAUTY    CULTURE— MANICURISTS 

Dear  Sir: 

1  am  in  receipt  of  your  letter  at  the  13th  instant  enclosing  com- 
munication to  you  under  date  of  the  8th  Instant  from  Hon. , 

Attorney   for  the   State  Board   of   Beauty   Culture   Examiners,   making 
the  following  inquiry: 

"Is  a  beautician,  who  finds  it  necessary  in  the  regular  course 
of  her  practice  of  beauty  culture  in  a  tieauty  shop  to  do  a  cer- 
tain amount  of  manicuring  for  her  ci^tomers,  required  by  the 
statutes  of  this  State  to  secure  a  manicurist's  occupational 
license  as  a  prerequisite  to  her  right  to  do  such  manicuring, 
notwithstanding  the  fact  that  she  is  the  bolder  of  a  regular 
license  to  practice  beauty  culture,  and  notwithstanding  the 
further  fact  that  manicuring,  when  done  in  a  regular  beauty 
shop,  is  declared  by  the  Florida  Beauty  Culture  Iaw  to  con- 
stitute the  practice  of  beauty  culture?" 

In  reply  I  t>eg  to  say  in  my  opinion  said  inquiry  should  be  answered 
in  the  negative. 


Octotwr  29.  1936. 
SECTION  1061,  C.  G.  L.  1927— AUTOMOBILE  TIRE  it  TUBE  DEALERS 
Dear  Sir-' 

I  have  your  letter  of  the  28th  inst..  In  which  you  transmit  a  file 

from  Honorable  ,  Tax  Collector  of  Duval  County,  In 

which  he  requests  an  opinion  asking  whether  or  not  a  person  or  firm 
selling  second  hand  automobile  tires  and  tubes  taicen  from  automobiles 
purchased  for  junk  Is  subject  to  Section  1061,  Compiled  General  Laws 
1927,  which  requires  a  license  for  dealing  In  tires  and  tuties. 

Mr.  in  his  letter  Includes  a  brief  furnished  by  a  certain 

automobile  parts  dealer  citing  cases  holding  that  a  person  is  not  liable 
under  a  statute  or  ordinance  authorizing  a  license  tax  to  pursue  a  given 
occupation  or  business  if  he  is  not  actually  engaged  in  such  occupation 
or  business.  It  Is  contended  in  this  brief  that  since  used  cars  are 
bought  only  for  obtaining  various  parts  for  resale  after  the  cars  are 
dismantled  that  the  incidental  sale  in  the  store  of  the  automobile  parts 
dealer  of  tires  so  purchased  does  not  constitute  the  dealer  a  tire  and 
tube  dealer  within  the  purview  of  Section  1061.  C.  G.  L.  1927.  The 
brief  cites  the  case  of  Texas  Company  versus  Amos,  81  So.  471.  In  which 
case  the  Florida  Supreme  Court  held  that  the  Texas  Oil  Company  was 
not  subject  to  a  tank  car  tax  because   It  used,  owned  and  controlled 
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the  tank  car  In  Its  own  business  and  was  not  engaged  In  the  business 
of  owning  and  transporting  tank  cars. 

I  Snd  no  fault  or  criticism  of  the  cases  furnished  in  the  brief  but 
doubt  the  application  of  the  cases  so  cited  to  the  particular  point  in 
question. 

Section  1061  Imposes  on  every  person,  firm  or  corporation  engaged 
in  the  automobile  tire  and  tube  business  in  the  State  of  Florida  a  State 
license  tax  for  each  place  of  business.  If  the  Act  in  question  had  stop- 
ped with  the  above  section  the  contention  of  the  automobile  parts  dealer 
would  probably  be  correct  but  Section  S  of  the  same  Act  (Section  1066, 
C.  G.  L.  1927)  contains  the  following:  "Every  person,  firm  or  corpora- 
tion who  buys  automobile  tires  and  tubes  or  either  for  resale,  or  who  is 
engaged  in  selling  automobile  tires  and  tubes  or  either,  whether  as  a 
separate  and  independent  business  or  In  connection  with  any  other 
business,  is  hereby  declared  to  be  an  automobile  tire  and  tube  dealer." 

It  is,  therefore,  my  opinion  that  since  the  Legislature  has  defined 
the  Act  who  are  automobUe  tire  and  tube  dealers  this  definition  would 
apply  to  any  person  or  Ann  selling  second  hand  automobile  tires  and 
tubes  although  taken  from  automobiles  purchased  for  junk. 


November  4,  1936. 

SECTION   19  OF  CHAPTER  14,491,  LAWS  OP  FLORIDA,  1929;  BEING 

SECTION    1279    (88)    C.   G.  L..    1927   PERMANENT   SUPPLEMENT. 

AND    SECTION    37    OP   CHAPTER    6431.  LAWS   OF  FLORIDA. 

1913:    C.  G.  L.    1927  SECTION   1205.     AND  LICENSES  ON 

MUSIC  BOXES 

Dean  Sir: 

I  acknowledge  receipt  of  your  letter  in  which  you  ask  whether  auto- 
matic music  machines  should  be  hcensed  under  Section  1205,  C.  G.  L. 
1927  or  Section  1279  <88>,  C.  G.  L.  1927  Permanent  Supplement. 

Section  1205.  C.  G.  L.  is  a  subsection  of  Section  37,  Chapter  6421, 
Acts  of  1913,  which  is  as  follows: 

"Music  Boxes.     Owners  or  managers  of,  when  operated  for 
profit,  shall  pay  a  hcense  tax  of  $5.00  for  each  instrument." 

Section  1279  C88)  is  Subsection  (e)  of  Section  19  of  Chapter  14,491, 
Acts  of  1929,  and  provides  as  follows; 

'Each  person,  firm  or  corporation  who  may  operate  or 
place,  for  public  use  any  vending  machine  or  mechancial  device 
designed  to  operate  by  the  insertion  into  such  machme  of  a 
coin,  or  metal  disc  or  slug  for  the  purpose  of  dispensing  any 
merchandise,  showing  weight  of  persons  or  obiects,  producing 
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or  reproducing   music,  musical  sounds  or   noises 
shall  pay  a  license  tax  of  $15.00." 

Section  31  of  Chapter  14,491,  Acts  ot  1929,  is  as  follows: 

"That  nothing  herein  provided  shaU  be  construed  to  re- 
peal any  license  tax  now  imposed  by  law  as  this  Act  Is  intended 
to  supplement  the  statute  now  In  force." 

It  Is  my  opinion  that  the  Tax  Collectors  should  require  licenses 
under  both  Section  1205,  C.  G.  L,  1927,  and  under  Section  1279  (88) 
C.  G.  L.,  1927.  Permanent  Supplement,  since  Chapter  14,491.  Acts  of 
1929,  by  express  provision  of  the  Act  provides  that  it  shall  not  be  con- 
strued to  repeal  any  license  tax  now  imposed  and  the  Act  Is  Intended 
to  supplement  the  statutes  now  in  force. 


December  2,  1936. 

LICENSE  AUTOMOBILE  AGENCIES  AND  USED  CAR  DEALERS — 
SECTIONS  1058  AND  1060.  C.  Q,  L.   1927 

Dear  Sir: 

I  have  your  letter  of  recent  date  in  which  you  quote  from  a  letter 
as  follows  from  the  Honorable ,  Tax  Collector  of  Dade  County: 

"Open  lots  where  used  cars  are  exhibited  for  the  purpose  of  making 
sal^  and  some  of  the  agents  tiave  a  number  of  such  places  where  cars 
are  exhibited,  and  the  consumatlon  of  such  sales  may  or  may  not  be 
at  the  principal  place  of  business  as  claimed  by  the  agencies. 

The  request  this  office  Is  making  is  an  interpretation  on  whether 
or  not  you  construe  each  used  lot  to  be  a  separate  place  of  business 
and,  therefore,  subject  to  a  license  tax." 

Section  1056  provides  for  a  license  on  automobile  agenda  or  per- 
sons engaged  in  the  sale  of  automobiles  and  automobile  trucks  and 
further  provides  that  they  shall  pay  for  each  place  of  business  a  license 
tax  according  to  the  size  of  the  city  or  town. 

Section  1060  provides  for  a  license  on  used  car  dealers.  This  Section 
further  provides  "such  license  when  so  issued  shall  entitle  the  licensee 
to  carry  on  and  conduct  the  business  of  buying  and  selling  and  dealing 
in  used  vehicles  for  a  period  of  one  year  from  the  first  of  January  of 
the  current  year  •••••,  Any  person  conducting  the  business  of  buying, 
selling  or  dealing  In  used  vehicles  and  having  received  a  license  there- 
for, shall,  before  removing  any  one  or  more  of  his  places  of  business, 
or  shall  before  opening  any  additional  place  of  business,  apply  to  the 
Comptroller  for  and  obtain,  a  supplemental  license,  for  which  no  fee 
shall  be  charged." 
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Section  1060  further  provides  that  any  manufacturer  or  selUns 
agents  may  buy  or  take  in  trade  and  sell  any  used  vehicle  of  his  own 
mtike  without  such  license.  It  will  thus  be  seen  from  the  wording  of 
Section  1060  that  the  used  car  licen^  is  not  necessary  for  one  selling 
new  cars  unless  he  takes  in  trade  used  cars  of  other  makes,  in  which 
event  on  the  sale  of  these  second  band  cars  he  would  have  to  take  out 
a  license  under  Section  1060. 

Honorable  Fred  H.  Davis  while  Attorney  General  of  Florida,  in  an 
opinion  written  December  27,  1929,  said:  "The  license  law  has  been 
generally  construed  for  many  years  as  requiring  a  separate  license  for 
each  place  at  which  business  is  transacted  whether  on  a  large  scale  or 
on  a  small  scale  ■•••••",  and  I  see  no  occasion  to  render  a  different 
opinion. 

It  is,  therefore,  my  opinion  that  if  the  automobile  agencies  licensed 
under  Section  1056,  C,  G.  L.,  have  diSerent  lots  where  they  sell  their 
new  cars,  it  is  necessary  for  them  to  obtain  a  separate  license  for  each 
place  of  business. 

It  is  my  opinion,  however,  that  under  Section  1060  It  is  not  neces- 
sary for  an  additional  license  to  be  charged  used  car  dealers,  although 
under  the  same  Act  the  dealers  should  apply  to  the  Comptroller  for  a 
supplemental  Ucenae  for  which  no  fee  would  be  charged. 


December  15,  1936. 

THE  EFFECT  OP  CHAPTER  16,848,  ACTS  OF  1935.  ON  THE  PATMENT 
OP  OTHER  OCCUPATIONAL  LICENSE  TAXES  BY  VARIOUS 

BUSINESSES 

Dear  Sir: 

I  have  your  letter  of  recent  date  in  which  you  state  that  many  of 
the  Tax  Collectors  "seem  to  think  that  because  of  wording  of  said  laws 
they  would  not  be  required  to  pay  two  license  tax  as  mentioned  under 
the  following  quoted  sections  and  Chapter  16848,  Acts  of  1935." 

I  will  not  repeat  the  various  sections  mentioned  in  your  letter  as 
this  opinion  will  apply  to  all  such  businesses-  One  of  the  sections  men- 
tioned in  your  letter,  to-wit.  Section  1120,  states  "dealers  In  cigars  and 
tobacco,  who  pay  no  other  license,  shall  pay  a  license  of  five  dollars." 

I  am  of  the  opinion  that  Chapter  16.848.  Acts  of  1935.  was  intended 
by  the  Legislature  to  be  in  addition  as  expressed  in  the  Act  itself,  of 
every  other  tax  then  being  paid  by  all  parties  who  would  come  within 
the  terms  of  the  said  Act.  In  the  Ldggett  case  recently  decided  by  the 
Supreme  Court  the  Court  emphasized  this  feature  of  the  Act, 
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While  Section  1120  and  other  related  sections  state  that  "dealers 
who  pay  no  other  license  shall  pay  a  license  of  Ave  dollars."  The  effect 
of  this  section  is  to  apply  a  tax  of  five  dollars  to  those  dealers  who  at 
that  time  are  pajrtng  no  other  tax.  It  is  my  opinion  that  under  the  all- 
inclusive  provisions  of  Chapter  16,848,  Acts  of  1935,  that  the  tax  therein 
levied  should  be  In  addition  to  these  various  other  occupational  and 
license  taxes  and  did  not  have  the  effect  of  relieving  these  concema 
from  the  other  tax  they  were  then  paying  if  Chapter  16,848  applied  to 
them. 
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July  24,  1935. 

TRANSFER   OF   LEGAL  TITLE   TO    SHARES   OF   STOCK   BY 

OPERATION  OP  LAW  NOT  SUBJECT  TO  DOCUMENTARY 

STAMP  TAX  ACT 

DettT  Sir: 

I  have  your  letter  in  which  70U  request  my  opinion  upon  the  fol- 
lowing question: 

Is  the  transfer  of  the  legal  title  to  shares  of  stock  from  a  deceased 
person,  who  was  domlcUed  in  Florida  at  the  time  of  his  death  and  whose 
estate  is  being  adminiBtered  by  a  Florida  Court,  to  his  executor  subject 
to  the  terms  and  provisions  of  Chapter  15,787,  Laws  of  Florida,  Acts 
cl  1931,  known  as  the  Florida  Documentary  Stamp  Tax  Act? 

Chapter  15,787,  supra,  is  not  broad  enough  to  cover  the  transfer 
of  the  legal  title  to  shares  of  stock  made  by  operation  of  law.  Since 
the  transfer  of  the  legal  title  to  the  shares  of  stock  referred  to  in  your 
question  was  made  by  operation  of  law,  it  is  my  opinion  that  the  transfer 
is  not  subject  to  the  terms  and  provisions  of  Chapter  15,787,  supra. 
This  is  in  harmony  with  the  regulation  Issued  by  the  United  States 
Treasury  Department.  Bureau  of  Internal  Revenue,  in  the  administra- 
tion of  the  Federal  Documentary  Stamp  Tax  Act.  <See  Paragraph  (g) 
of  Article  35  of  Regulation  71,  revised  July,  1932,  relating  to  Stamp 
Taxes) , 

This  opinion  supersedes  my  opinion  of  May  3,  A.  D.  1933,  which 
appears  on  Page  49  of  the  Biennial  Report  of  the  Attorney  General  for 
1933-1934,  in  so  far  as  there  may  be  a  conflict  between  the  two  opinions. 


July  24,   1935, 

BONDS    OP    CORPORATION    ISSUED.    DELIVERED,    SOLD,    TRANS- 
FERRED OR  ASSIGNED  OUTSIDE  OP  FLORIDA  AND  SECURED 
BY  MORTGAGE  ON  LANDS  IN  FLORIDA  AND  OTHER  STATES 
NOT  SUBJECT  TO  DOCTJMENTARY  STAMP  TAX  ACT 

Dear  Sir-- 

I  have  your  letter  of  July  22nd,  in  which  you  request  my  opinion  on 

the  following  question: 

Are   bonds   issued,   delivered,   sold,   transferred   or    assigned   outside 
of  the  State  of  Florida  by  a  corporation  and  secured  by  a  mortgage  on 
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lands  located  in  Florida  and  in  otber  States,  subject  to  the  terms  and 
provisions  of  Chapter  15,787,  Laws  of  Florida,  Acts  of  1931,  known  as 
the  Florida  Documentary  Stamp  Tax  Act? 

Paragraph  1  of  Schedule  A  of  Chapter  15,767,  supra,  is  onlr  ap- 
plicable to  "bonds issued  in  Florida.     Paragraph  4  of  Schedule 

A  of  Chapter  15,787,  supra,  is  only  applicable  to  "promissory  notes  •  • 
made,  executed,  delivered,  sold,  transferred  or  assigned  in  the  State  of 
Florida  and  for  each  renewal  of  the  same  •  *  *".  The  operation  of 
the  tax  set  forth  in  Paragraphs  1  and  4  of  Schedule  A  of  the  Act  is 
limited  to  documents  issued,  made,  executed,  delivered,  sold,  transferred 
or  assigned  in  the  State  of  Florida. 

It  is  my  opinion  that  because  the  bonds  referred  to  in  your  question 
were  not  issued,  made,  executed,  delivered,  sold,  transferred  or  assigned 
in  the  State  of  Florida,  they  are  not  subject  to  the  terms  and  provisions 
of  Chapter  15,787,  supra. 

I  am  returning  herein  the  correspondence  which  was  attached  to 
your  letter. 

October   16,   1935. 

DOCUMENTARY  STAMP  TAX  LAW— APPLICABILITY  TO  RE-ISSDE 
OP  NATIONAL  BANK  STOCK— CHAPTER  15787,  ACTS  OP  1931 

Dear  Sir: 

This  is  in  response  to  your  oral  inquiry  with  reference  to  applicability 
of  the  Documentary  Stamp  Tax  Act,  Chapter   15787,  Acts  of   1931.  to 

the  foilowing  situation: 

A  national  bank  has  been  required  by  the  Comptroller  to  call  In 
its  capital  stock  and  re-issue  new  certificates  showing  that  the  stock 
is  common  to  distinguish  it  from  preferred  stock.  The  bank's  stock- 
holders are  being  requested  to  forward  their  certiflcates,  endorsed  In 
blank,  to  the  bank  for  cancellation,  and  thereupon  the  bank  will  issue 
to  the  same  stockholders  new  forms  of  certiflcates. 

The  question  is  whether  either  the  new  certificates  or  the  endorse- 
ment on  the  present  certiflcates  will  require  State  documentary  stamps. 

It  is  my  opinion  1:hat  the  State  Documentary  Stamp  Tax  does  not 
apply  to  the  situation  above  outlined.  This  is  true  because  schedule  A 
of  Section  1  is  specifically  made  applicable  only  to  original  Issues,  and 
upon  the  completion  of  the  transaction  contemplated  there  is  not  ef- 
fected a  change  of  ownership  of  the  stock  or  any  interest  in  the  corpora- 
tion; but  on  the  contrary  each  stockholder  wiU  own  substantially  the 
same  corporate  interest  which  he  owned  before  the  exchange  was  ef- 
fected. See  prior  opinion  under  date  of  July  25,  IS 34,  reported  in 
1S33-34  Bi-ennial  Report,  page  42. 


as  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 

DOCVMENTART  STAMP  TAXES 

March  18,  1936. 

TAXATION— DOCUMENTARY    STAMPS—DEED    CONVEYING    PROP- 
ERTY   OWNED    BY  CORPORATION    TO    PERSON   WHO    OWNED 
ALL  BUT  TWO  SHARES  OP  STOCK,  IS  SUBJECT  TO  PRO- 
VISIONS   OP   CHAPTER    15787.  ACTS    OP    1931 

Dear  Sir: 

Receipt  is  acknowledged  of  your  letter  In  which  you  request  my 
opinion  upon  the  following  question: 

Is  a  deed  conveying  real  estate  owned  by  a  corporation  to  a  person 
who  owns  all  but  two  qualiyfing  shares  of  its  capital  stock  in  conse- 
quence of  the  dissolution  of  the  corporation,  subject  to  the  terms  and 
provisions  of  Chapter  15787,  Laws  of  Florida.  Acts  of  1931,  generally 
referred   to   as  the  Florida   Documentary  Stamp  Tax  Act. 

Paragraph  5  of  Schedule  A  of  Section  1  of  Chapter  15787,  supra, 
levies  a  tax 

"On  promissory  notes,  non -negotiable  notes,  written  obligatioDS 
to  pay  money,  assignment  of  salaries,  wages,  or  other  compen- 
sation, made,  executed,  delivered,  sold,  transferred,  or  assigned 
In  the  State  of  Florida,  and  for  each  renewal  of  the  same  on 
each  $100.00  of  the  indebtedness  or  obligation  evidenced  there- 
by. 10*.  Mortgages  which  incorporate  the  certificate  of  in- 
debtedness, not  otherwise  shown  in  separate  instruments,  are 
subject  to  the  same  tax  at  the  same  rate," 

The  tax  is  measured  by  the  consideration  paid  for  the  deed,  and 
if  there  is  any  consideration  for  the  deed,  it  Is  subject  to  the  tax,  the 
amount  thereof  being  determined  by  the  value  of  the  consideration 
and  the  rate  of  the  tax. 

In  this  case  the  deed  is  made  in  consideration  of  the  surrender  of 
all  of  the  stock  of  the  corporation  except  two  shares.  In  my  opinion 
the  deed  is  subject  to  the  terms  and  provisions  of  Chapter  15787.  supra, 
and  the  amount  of  the  tax  will  be  10^  for  each  $100  or  fractional  part 
thereof  of  the  consideration  or  value  of  the  stock  surrendered. 


April  9,   1936. 
TAXATION— DOCUMENTARY    STAMPS— APPEARANCE    BONDS 
Dear  Sir: 

Receipt  is  acknowledged  of  your  letter  requesting  my  opinion  upon 

the  following   question,   to -wit: 

If   a   person  charged   with   a  criminal  offence   in   one  county  gives 
an  appearance  bond,  upon  which  he  pays  the  documentary  stamp  taxes 
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required  by  Chapter  15787,  Acts  of  1931,  and  later  the  case  is  trans- 
ferred for  trial  to  another  county  and  the  defendant  is  reauired  by  law 
to  give  a  bond  in  the  latter  county,  is  this  bond  also  subject  to  the 
tax  levied  by  Chapter  15787,  supra? 

On  August  26,  1932,  I  rendered  an  opinion  to  the  eflect  that  an 
appearance  bond  in  a  criminal  case  was  subject  to  the  terms  and  pro- 
visions of  Chapter  15787,  Laws  of  Florida.  Acts  of  1931,  generally  re- 
ferred to  as  the  Florida  Documentary  Stamp  Tax  Act. 

The  law  does  not  exempt  from  its  terms  and  provisions  and  ap- 
pearance bond  such  as  described  in  your  question.  It  is  true  that  the 
bond  is  given  in  the  same  proceeding  and  to  assure  the  presence  of 
the  defendant  in  the  same  prosecution.  However,  the  criminal  law 
requires  that  when  a  case  is  transferred  from  one  county  to  another 
for  trial,  the  defendant  shall  give  a  new  bond  in  the  court  to  which 
the  case  has  been  transferred.  The  new  bond  is  an  original  obligation 
and  is  entirely  separate  and  distinct  from  the  bond  given  In  the 
county  from   which   the   case  was  transferred. 

This  is  not  double  taxation:  however,  the  Constitution  do^  not 
prohibit  double  taxation.  See  Klemm  vs.  Davenport,  100  Fla.  627,  12& 
So.  904. 

It  is  my  opinion  that  an  appearance  bond  such  as  referred  to  in 
your  question  is  subject  to  the  terms  and  provisions  of  Chapter  151S7, 

supra. 

April    10,   1036. 

TAXATION— DEEDS  FROM  PRIVATE  OWNERS  TO  THE  SHIP  CANAL 
AUTHORITY  OF  THE  STATE  OF  FLORIDA  SUBJECT  TO 
DOCUMENTARY    STAMP    TAX 

IMBED  PROM  THE   SHIP  CANAL  AUTHORITY  OF  THE  STATE  OF 
FhORIDA  TO  UNITED  STATES  OF  AMERICA  NOT  SUBJECT 
TO  DOCUMENTARY  STAMP  TAX 
Uear  Sir: 

Receipt  is  acknowledged  of  your  letter  requesting  my  opinion  as 
to  whether  or  not  deeds  from  private  owners  to  The  Ship  Canal  Au- 
thority of  The  State  of  Florida,  and  deeds  from  The  Ship  Canal  Au- 
thority of  The  State  of  Florida  to  the  United  States  of  America  are 
subject  to  the  terms  and  provisions  of  Chapter  15787,  Laws  of  Florida,  ' 
Acts  of  1931,  generally  referred  to  as  the  Florida  Documentary  Stamp 
Tax  Act. 

In  a  letter  to  you  from  the  Honorable  Herman  Ulmer,  General 
Counsel  for  The  Ship  Canal  Authority  of  The  State  of  Florida,  it  is 
said: 

"The   Ship   Canal   Authority   is   an   agency  of  the  State   of 
Florida,  having  been  created  by  Chapter  16176.  Laws  of  1933, 
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for  the  purpose  of  acquiring  a  right-of-way  and  constructing 
a  ship  canal  across  the  State  of  Florida,  As  such  agency  or 
department  of  the  State,  it  is  now  engaged  In  the  process  of 
acquiring  the  right-of-way  for  such  canal.  The  actual  construc- 
tion work  of  the  canal  is  being  done  by  the  United  States  of 
America,  and  the  right-of-way,  as  acquired,  will  be  conveyed 
by  The  Ship  Canal  Authority  to  the  United  States, 

"The  right-of-way  is,  of  course,  being  acquired  piece -meal 
in  sn\all  parcels  and  the  conveyance  to  the  United  States  will 
probably  be  in  groups  of  separate  purchases,  or  in  soUd  sections 
of  the  right-of-way." 

Paragraph  5  of  Schedule  A  of  Section  1  of  Chapter  15787,  supra, 
places  a  documentary  stamp  tax 

* 

"On  deeds,  instruments,  or  writing,  whereby  any  lands,  tene- 
ments, or  other  realty  or  any  interest  therein,  shall  be  granted, 
assigned,  transferred,  or  otherwise  conveyed  to  or  vested  In 
the  purchaser  or  purchasers  or  any  other  person  of  persons, 
by  his,  her  or  its  direction,  on  each  $100,00  of  the  consideration 
thereof,  lOf:  Provided,  that  when  the  full  amount  of  the  con- 
sideration for  the  execution,  assignment,  transfer,  or  convey- 
ance, is  not  shown  in  the  face  of  such  deed,  instrument,  docu- 
ment, or  writing,  then  in  such  event  the  tax  shall  be  at  the 
rate  of  10(^  for  each  $100.00  or  fractional  part  of  the  considera- 
tion therefor." 

Section  4  of  the  Act  makes  it  a  penal  offence  to  make,  sign,  issue, 
or  accept,  or  cause  to  be  made,  signed,  issued,  or  accepted,  any  in- 
strument, document,  or  paper  of  any  kind  or  description  whatsoever 
described  in  Schedule  A,  without  the  full  amount  of  the  tax  levied  by 
the  Act  having  been  paid. 

It  appears  that  the  duty  to  place  Florida  Documentary  stamps 
upon  a  deed  whereby  any  lands,  tenements,  or  other  realty,  or  any 
interest  therein  is  conveyed,  according  to  the  consideration  paid  there- 
of, rests  upon  the  grantor  and  upon  the  grantee. 

The  State  of  Florida  and  the  Federal  Government  and  their  in- 
strumentalities are  exempt  from  the  provisions  of  the  Act,  but  this 
does  relieve  a  private  grantor  in  a  deed  made  to  The  Ship  Canal  Au- 
thority of  The  State  of  Florida,  which  is  an  instrumentality  of  the 
State,  from  his  duty  to  comply  with  the  terms  of  the  Act, 

Mcculloch  vs  Maryland,  4  Wheat.  316,  4  L.  Ed.  579. 

Owensboro  National  Bank  vs  City  of  Owenboro,  113  U.  3. 
634,  43  L.  Ed.   850. 

It  is  my  opinion: 

(1)  That  deeds  from  private  owners  to  The  Ship  Canal  Au- 
thority of  The  State  of  Florida,  conveying  land  for  a  consideration, 
are  subject  to  the  terms  and  provisions  of  Chapter  15787,  supra. 
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(2)  That  deeds  from  Tbe  Ship  Canal  Authority  of  the  State  of 
Florida  to  the  United  States  of  America  are  not  subject  to  the  terna 
and  provisiDns  of  Chapter   15787,   supra. 


September  I.   193fi. 

DOCUMENTARY    STAMP   TAX— APPLICATION    OP    SAME   TO 

PROMISSORY    NOTES    OR    OTHER    INSTRUMENTS 

EXECUTED  TO  OR  BY  FEDERAL  AGENCIES 

AND  INSTRUMENTALITIES 

Dear  Sir: 

This  is  in  reply  to  your  letter  requesting  ray  opinion  as  to  whether 
oit  not  Chapter  15787,  Laws  of  Florida,  Acts  of  1931,  known  as  the  State 
Documentary  Stamp  Tax  Act,  applies  to  notes,  instruments,  and  docu- 
ments executed  to  the  Federal  Intermediate  Credit  Bank,  Centml  Bank 
for  Cooperatives,  Columbia  Bank  for  Cooperatives,  the  Production  Credit 
Corporation  of  Columbia,  or  Production  Credit  Associations.  With  your 
letter  you  enclose  correspondence  with  Honorable  Harry  D,  Reed,  Gen- 
eral Counsel  for  the  Farm  Credit  Administration  of  Columbia,  as  well 
as  an   extensive  brief  dealing  with  the  legal  problems  involved. 

It  is  quite  apparent  that  the  agencies  hereinabove  named  are  fed- 
eral agencies  and  instrumentalities.  They  are  specifically  exempt  under 
the  provisions  of  Title  12.  U.  S.  C.  A..  Section  1138  <c),  as  amended, 
from  all  state  taxes  except  such  as  may  be  imposed  upon  real  property 
or  tangibly  personal  property.  Insofar,  then,  as  the  agenda  above 
named  are  concerned,  there  can  be  no  liability  for  the  payment  of  tbe 
tax  because  they  are  specifically  exempted  therefrom. 

It  has  been  further  urged  that  the  individuals  who  execute  promis- 
sory notes  and  other  instruments  of  credit  to  said  agency  should  not 
be  Uable  as  individuals  for  the  payment  of  the  tax.  Under  date  of 
April  10,  1936,  in  an  opinion  dealing  with  the  liability  of  Individuals  for 
payment  of  the  documentary  stamp  tax  on  deeds  to  the  Ship  Canal 
Authority  of  the  State  of  Florida.  I  stated  the  foUowins: 

"It  appears  that  the  duty  to  place  Florida  Documentary 
stamps  upon  a  deed  whereby  any  lands,  tenements,  or  other 
realty,  or  any  interest  therein  is  conveyed,  according  to  the 
consideration  paid  thereof,  rests  upon  the  grantor  and  upon 
the  grantee. 

"The  State  of  Florida  and  the  Federal  Government  and 
their  instrumentalities  are  exempt  from  the  provisions  of  the 
Act,  but  this  does  relieve  a  private  grantor  in  a  deed  made  to 
the  Ship  Canal  Authority  of  The  State  of  Florida,  which  is 
an  instrumentality  of  the  State,  from  his  duty  to  comply  with 
the  terms  of  the  Act." 
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I  further  stated  in  an  opinion  under  date  of  September  22,  1934, 
and  appearing  at  page  38  of  the  Biennial  Report  of  the  Attorney  Gen- 
eral for  1933-34,  the  foUowing: 

"It  is  my  opinion  that  the  terms  of  Chapter  15787,  supra. 
do  not  apply  to  the  Commodity  Credit  Corporation  because 
It  is  an  instrument  of  the  Federal  Government,  McCulloch  vs. 
Maryland,  4  Wheat  316,  4  L,  ed.  579;  Ownesboro  National  Banlt 
vs.  City  of  Owensboro,  173  U.  S.  634,  43  L,  ed.  850.  The  fact 
that  the  payee  of  the  note  may  not  be  subject  to  the  terms  and 
provisions  of  the  Act  does  not  in  any  way  relieve  the  maker 
from  his  legal  duty  to  comply  with  the  terms  of  the  Act  by 
attaching  thereto  and  cancelling  the  required  amount  of  Flor- 
ida Documentary  Stamps." 

It  is  argued  that  the  individuals  who  execute  such  promissory  notes 
and  other  instruments  of  credit  to  said  agencies  should  be  exempt 
because  otherwise  the  tax  would  constitute  a  burden  upon  the  transac- 
tions and  operations  of  federal  agencies  and  a  direct  obstruction  to 
the  exercise  of  federal  powers.  Most  of  the  cases  cited  in  support  of 
this  proposition  involve  the  actual  Imposition  of  the  tax  either  directly 
or  indirectly  upon  the  federal  agencies.  In  Florida  the  federal  agency 
is  denied  no  right  or  privilege  and  its  security  if  not  impaired  in  the 
slightest  degree  by  reason  of  the  non-payment  of  the  tax.  The  liability 
for  payment  rests  solely  upon  the  Individual  executing  the  promissory 
notes  and  other  credit  instruments.  It  is  to  be  noted  that  while  the 
federal  agencies  above  named  are  exempt  from  the  payment  of  in- 
tangible personal  property  taxes  as  above  pointed  out,  promissory  notes 
and  mortgages  and  other  instruments  of  credit  are  not  themselves 
designated  as  federal  instrumentalities  and  exempted  as  such.  The 
exemption,  therefore,  is  limited  to  the  liability  of  said  federal  agencies 
to  pay  the  tax. 

It  is  further  urged  that  if  the  power  to  tax  the  individuals  who 
execute  the  Instruments  of  credit  to  said  federal  agencies  is  conceded 
then  that  power  could  be  used  to  nullify  the  very  purposes  for  which 
said  federal  agencies  were  established.  I  cannot  agree  to  the  con- 
clusion. The  fact  that  power  legally  exists  is  no  limitation  of  the 
power  of   the  courts  to  curb  any  attempt  at  abuse  of  that  power. 

In  view  of  the  principles  which  I  have  stated,  it  is  my  opinion 
that  the  federal  agencies  named  hereinabove  are  not  required  to  pay 
the  tax  and  are  not  subject  to  any  inconvenience  or  penalty  by  reason 
Of  the  non-payment  of  the  tax  but  that  the  Individuals  that  execute 
credit  instruments  to  said  agencies  are  required  to  pay  the  tax. 

February  8,   1936, 
DOCUMENTARY  STAMP   TAX,   DEEDS  OP  GIFT 
Dear  Sir: 

1  have  your  letter  in  which  you  recite  the  following  facts:  ' 

"The  State  Road  Department,  in  securing  deeds  for  roads 
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already  constructed  and  roads  to  be  constructed,  secures  a  fair 
percentage  by  gift  from  the  property  owners.  It  has  been 
brought  to  our  attention  by  the  Comptroller's  office  that  these 
deeds  do  not  bear  documentary  stamp  tax." 

You  request  my  opinion  as  to  whether  or  not  deeds  to  right  of 
ways  which  are  accepted  by  the  State  Eoad  Department  as  gifts  are 
subject  to  the  terms  and  provisions  of  Chapter  15,787,  Laws  of  Florida, 
Acts  of  1931.  generally  referred  to  as  the  Florida  Documentary  Stamp 
Tax  Act, 

Paragraph   5   of  Scheule   A  of  Chapter   15,787.  supra.  levies  a   tax 
"on   deed.   Instruments,   or  writings,   whereby   any   lands,    tenements   or 
other  realty  or  any  interest   therein,  shall  be  granted,  assigned,   trans- 
ferred, or   otherwise  conveyed   to   or   vested  in   the   purchaser  or  pur- 
chasers or   any  other  person   or  persons,   by  his,  her.  or  its  direction, 
on  each  $100.00  of  the  consideration  therefor,  10^: ■'•••••••".    The  tax 

is  measured  by  the  consideration  paid  for  the  deed,  instrument  or 
writing  and  if  no  consideration  passes,  which  can  be  valued  in  money, 
there  is  no  tax. 

It  is  my  opinion  that  deeds  to  right-of-ways  which  are  accepted 
by  the  State  Road  Department  as  gifts  are  not  subject  to  the  terms 
and  provisions  of  Chapter  15,787,  supra. 


March  27,  1935. 

DOCUMENTARY  STAMPS  NOT  REQUIRED  ON  SALE.  TRANSFER  OR 
ASSIGNMENT  OF  BONDS  ISSUED  BY  COUNTY  OR  MUNICIPALITY 

Dear  Sir: 

1  have  your  letter  In  which  you  request  my  opinion  as  to  whether 
or  not  the  sale,  transfer  or  assignment  of  bonds  issued  by  a  County  or 
Municipality  is  subject  to  the  terms  and  provisions  of  Chapter  15.787, 
Laws  of  Florida,  Acts  of  1931,  known  as  the  Florida  Documentary 
Stamp  Tax  Act, 

It  is  my  opinion  that  the  sale,  transfer  or  assignment  of  bonds  Is- 
sued by  a  County  or  Municipality  is  not  subject  to  the  Documentary 
Stamp  Tax  Act,  Paragraph  1  of  Schedule  A  of  the  Act  places  a  tax 
on  the  original  issue  of  bonds,  debentures  or  certificates  of  indebtedness 
issued  in  Florida  by  any  person,  firm  or  corpraration  but  does  not  place 
a  tax  on  the  sale,  transfer  or  assignment  of  such  bonds.  Paragraph 
4  of  Schedule  A  places  a  tax  on  the  making,  executing,  delivering,  selling, 
transferring  or  assigning  in  the  State  of  Florida  "promissory,  non- 
negotiable  notes,  written  obligations  to  pay  money  -•-•*-,  if  the 
Legislature  had  intended  for  the  Act  to  cover  the  sale,  transfer  or  assign- 
ment of  bonds,  it  would  have  included  the  word  "bonds"  in  Paragraph 
4  of   Schedule  A. 
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December   15,    1936. 

DOCUMENTARY   STAMP   TAX— CHAPTER   15.787,   ACTS   OP  1931 

Dear  Sir: 

I  have  your  letter  of  recent  date  in  which  you  request  that  I  review 
certain  decisions  heretofore  rendered  by  this  office  relative  to  the  af- 
fixation of  Documentaj-y  Stamps  under  Chapter  15.787,  Laws  of  Florida, 
Acts  of  1931,  with  particular  reference  to  the  recent  decision  of  the 
Florida  Supreme  Court  in  the  case  of  Metropolis  Publishing  Company 
versus  Lee. 

In  the  Metropolis  case  the  Supreme  Court  held  that  an  advertising 
agreement  between  newspapers  and  their  customers  was  not  subject  to 
the  Documentary  tax.  In  its  opinion  the  Court  said:  "The  agreement 
brought  in  question  does  not  come  within  any  of  the  foregoing  docu- 
ments or  instruments.  It  amounts  to  nothing  more  than  an  executory 
agreement  to  purchase  advertising  space,  the  amount  of  which  is  uncer- 
tain and  no  obligatioa  to  pay  arises  until  the  advertising  is  rtm." 

"It  is  not  an  agreement  that  would  support  an  action  for  recovery 
before  the  advertising  is  run.  Reduced  to  its  final  analysis,  it  grants  a 
privilege  to  the  customer  to  secure  advertising  space,  there  is  no  certain 
basis  on  which  the  tax  can  be  computed  and  it  is  not  squarely  within 
the  classifications  enumerated   within  the  Act." 

"The  instrument  is  not  a  direct  obligation  to  pay  money  but  It  Is 
an  executory  agreement  to  take  advertising  space  if  desired  on  the 
conditions  mentioned.    It  is  a  mere  commercial  convenience." 

"A  careful  examination  of  Chapter  15,787  discloses  that  it  was  in- 
tended to  create  a  selective  tax  applicable  to  a  class  of  instruments  rec- 
ognized by  the  law  merchant  as  particularly  susceptible  to  the  imposi- 
tion of  the  Documentary  tax." 

Prior  to  the  State  Supreme  Court's  decision,  the  Federal  District 
Court  in  the  case  of  Bankers  Trust  Company,  et  al..  versus  Florida  East 
Coast  Railway  Company.  8  Ped.  Supp.  874,  held  that  a  contract  for  the 
sale  and  purchase  of  electricity  containing  a  promise  to  consume  a  cer- 
tain minimum  within  a  discriminated  period  was  not  subject  to  the 
stamp  duty  as  "written  obligation  to  pay  money"  within  the  statute 
taxing  prom^issory  and  n  on -negotiable  notes,  written  obligations  to  pay 
money  and  renewal  of  sale,  since  a  promise  to  pay  money  was  inci- 
dental to  the  contract  which  was  essentially  one  of  sale  and  purchase. 

The  Court  in  its  opinion  said:  "The  plirase  'written  obligations  to 
pay  money'  which  follows  immediately  after  'promissory  notes,  non- 
negotiable  notes,'  is  to  be  construed  ejusdem  generis,  as  referring  to 
obligations  of  the  same  genus  as  those  specifically  named  immediately 
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prior  to  that  phrase,  which  are  obligations  having  for  their  essential 
purpose  the  repayment  of  money — usually  money  previously  loaned. 
The  language  which  follows  'for  each  renewal  of  the  same"  is  peculiarly 
applicable  to  notes,  but  not  ordinarily  to  contracts  of  sale  and  pur- 
chase." You  will  observe  that  under  the  Metropolis  decision,  the  Court 
apparently  limits  instruments  subject  to  taxation  as  those  instruments 
recognized  by  the  law  merchant,  which  would  mean  notes  and  other 
obligations  given  primarily  for  the  payment  of  money  loaned;  This 
same  construction  was  placed  on  the  Act  by  the  Bankers  Trust  Company 
versus  Florida  East  Coast  Railway  Company,  supra,  wherein  the  Court 
attaches  a  great  deal  of  significance  to  the  phrase  "any  renewal  thereof" 
as  being  persuasive  that  the  Legislature  did  not  intend  to  tax  ordinary 
commercial  contracts  of  the  character  therein  considered. 

It  is.  therefore,  my  opinion  that  such  contracts  as  those  used  by 
the  picture  distributing  companies,  agreements  used  by  the  Western 
Union  leasing  clocks,  etc.,  to  their  customers,  advertising  contracts,  and 
other  similar  instruments  where  the  primary  purpose  of  the  instru- 
ment is  not  the  payment  or  repayment  of  money  but  an  executory  con- 
tract for  the  furnishing  of  services  or  materials,  do  not  require  the 
affixation  of  Documentary  Stamps.  Opinions  heretofore  rendered  by 
me  prior  to  the  Metropolis  decision  should  be  disregarded. 
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December  11,  1935. 

TAXATION   OP   INTANOIBLE   PERSONAL   PROPERTY    OWNED   BY 
FEDERAL  BUILDING  AND  LOAN  ASSOCIATIONS  AND  TAXA- 
TION   OP  STOCK  ISSUED   BY    SUCH    ASSOCIATIONS 
OWNED  BY  INDIVIDUALS 

Dear  Sir: 

I  have  your  letter  In  which  you  request  my  opinion  as  to  whether 
ot  not  Intangible  Personal  Property  owned  by  Federal  Building  and 
Loan  Associations  and  the  shares  of  stock  issued  by  such  Associations 
and  owned  by  individua.Is  are  subject  to  the  terms  and  provisions  of 
Chapter  15,789,  Laws  of  Florida.  Acts  of  1931,  generally  referred  to 
as  the  Florida  Intangible  Tax  Law. 

The  Federal  law  does  not  provide  for  the  organization  of  Fed- 
eral Building  and  Loan  Associations  but  the  Federal  Savings  and  Loan 
Associations  are  in  many  respects  comparable  to  the  Building  and  Loan 
Associations. 

Chapter  16.843.  Acts  of  1935.  specifically  provides  that  "Federal 
Savings  and  Loan  Associations  and  stockholders  therein  shall  be  en- 
titled to  the  same  exemptions  from  taxation  or  otherwise  that  are 
now  provided  by  law  or  which  may  Ijereafter  be  provided  by  law  for 
Florida  Building  and  Loan  Associations,  and  all  laws  now  existing 
providing  any  such  exemptions  are  hereby  made  appHcable  to  Federal 
Savings  and  Loait  Associations  and  stockholders  therein". 

On  October  11,   A.  D.   1935,  I  rendered  an  opinion  to  you  holding 

that  the  shares  of  stock  of  Federal  Savings  and  Loan  Associations 
owned  by  residents  of  Florida  are  taxable  under  the  Intangible  Tax 
Iaw  of   the  State. 


May  31,  1935. 

INTANGIBLE   PERSONAL  PROPERTY  TAXES  SHOULD  NOT  BE 
ASSESSED   AGAINST   A  TRUSTEE   UNDER    A   MORTGAGE 
FOR   THE   VALUE   OF   NOTES    SECURED   THEREBY 
WHERE  THE  TRUSTEE  DOES  NOT  OWN,  CON- 
TROL. MANAGE  OR  HAVE  THE  CUSTODY 
OP  THE  NOTES 

Dear  Sir: 

I    have    your    letter    requesting    my    opinion    upon    the    following 
question : 
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Should  Intangible  Personal  Property  taxes  be  assessed  against  a 
Trustee  under  a  mortgage  for  the  value  of  the  notes  secured  thereby 
where  the  Trustee  does  not  own,  control,  manage  or  have  the  custody 
of  the  notes? 

Under  the  terms  of  the  statute,  all  Intangible  Personal  Property 
subject  to  taxation  in  Florida  must  be  returned  for  taxes.  (Section 
8.  Chapter  15,789,  Laws  of  Florida,  Acts  of  1931,  being  Section  1041  H) 
Compiled  General  Laws,  1934  Supplement) .  This  Section  makes  it  "the 
duty  of  every  person,  firm  or  corporation  owning  or  having  the  con- 
trol, management  or  custody  of  Intangible  Personal  Property  in  this 
State  which  is  subject  to  taxation  under  the  laws  of  Florida,  Including 
trustees,  executors,  administrators,  receivers  and  all  other  fiduciaries, 
to  return  the  same  for  taxation  to  the  County  Assessor  of  Taxes  in  the 
proper  County  on  or  before  the  first  day  of  April  of  each  and  every 
year,  giving  the  character  and  description  of  such  Intangible  Personal 
Property".  You  will  observe  that  under  this  Section  the  only  Intangible 
Personal  Property  a  Trustee  is  required  to  return  for  taxation  \s  that 
which  he  owns,  controls,  manages,  or  ?ias  in  his  custody.  An  assessment 
of  Intangible  Personal  Property  taxes  against  a  Trustee  can  only  be  made 
for  the  value  of  the  Intangible  Personal  Property  which  he  owns,  con- 
trols, manages  or  has  in  bis  custody. 

Xn  view  of  the  foregoing,  it  is  my  opinion  that  Intangible  Personal 
Property  taxes  should  not  be  assessed  against  a  Trustee  under  a  mortgage 
for  the  value  of  the  notes  secured  by  the  mortgage  when  the  Trustee 
does  not  own,  control,  manage  or  have  the  custody  of  the  notes. 

I  am  returning  herewlUi  the  correspondence  attached  to  your  letter. 


March  28.  1935. 

ALL  TANGIBLE  AND  INTANGIBLE  PERSONAL  PROPERTY  OF 
TAXPAYER  MAY  BE  SEIZED  AND  SOLD  TO  ENFORCE  PAY- 
MENT OF  TANGIBLE  PERSONAL  PROPERTY  TAXES 

Dear  Sir: 

I  have  your  letter  in  which  you  request  my  opinion  as  to  what 
personal  property  of  the  taxpayer  may  be  seized  and  sold  for  the  pay- 
ment of  taxes  levied  and  assessed  against  the  taxpayer  because  of  the 
ownership  of  Tangible  Personal  Property. 

Sections  955  and  956,  Compiled  General  Laws  of  Florida,  provide 
for  the  seizure  and  sale  by  the  County  Tax  Collector  of  personal  prop- 
erty belonging  to  a  taxpayer  for  the  payment  of  taxes  levied  and 
assessed   because  of   the  ownership  of  personal  property. 

It  is  my  opinion  that  in  collecting  personal  property  taxes  which 
were  levied  and  assessed  against  the  taxpayer  because  of  the  ownership 
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of  Tangible  Personal  Property,  the  County  Tax  Collector  is  authorized 
to  seize  and  sell  all  personal  propertjr,  both  Tangible  and  Intangible, 
belonging  to  the  taxpayer  within  the  County  where  the  levy  and 
assessment  were  made.  This  applies  to  motor  vehicles  as  well  as  other 
personal  property.  Section  13  of  Article  IX  of  the  State  Constitution 
exempts  motor  vehicles  from  ad  valorem  taxes,  but  it  does  not  exempt 
them  from  seizure  and  sale  by  the  Tax  Collector  in  enforcing  the 
payment  of  personal  property  taxes  duly  levied  and  assessed  aeainst 
the  owner  of  motor  vehicles  because  of  the  ownership  of  personal 
property  other  than  motor  vehicles.    See  61  C.  J.  1041. 


March   28.    1935. 

TANGIBLE  AND  INTANGIBLE  PERSONAL  PROPERTY  OF  TAXPAYER 

MAY    BE   SEIZED    AND    SOLD    TO   ENFORCE    PAYMENT    OF 

INTANGIBLE    PERSONAL   PROPERTY    TAXES 

Dear  Sir: 

I  have  your  letter  in  which  you  request  my  opinion  upon  the  fol- 
lowing questions: 

1.  How  may  taxes,  levied  and  assessed  against  the  taxpayer  be- 
cause of  ownership  of  Intangible  Personal  Property,   be  collected? 

2.  Is  a  tax  levied  and  assessed  upon  Intangible  Personal  E*roperty 
a  lien  upon  the  real  and  personal  property  of  the  taxpayer  against 
whom  the  levy  and  assessment  is  made? 


Taxes  levied  and  assessed  against  the  taxpayer  because  of  owner- 
ship of  Intaxigible  Personal  Property  may  be  collected  in  the  same  man- 
ner as  other  personal  property  taxes  are  collected.  See  Section  11, 
Chapter  15,789,  Laws  of  Florida.  Acts  of  1931.  See  Sections  955  and 
956,  Compiled  General  Laws  of  Florida,  which  provide  the  manner  of 
seizure  and  sale  of  personal  property  for  unpaid  pensonal  property 
taxes.  In  coUecting  Intangible  Personal  Property  taxes,  the  Tax  Col- 
lector is  authorized  to  seize  and  sell  aZZ  personal  property,  both  Tangible 
and  Intangible.  belongtaE  to  the  taxpayer  within  the  County  where 
the  levy  and  assessment  were  made.    See  61  C.  J.  1041. 


Section  19  of  Chapter  15,789,  supra,  makes  Intangible  Personal 
Property  taxes  "a  lien  on  all  the  real  or  personal  property  of  the  tax- 
payer in  the  County  in  which  they  are  assessed  or  in  any  other  County 
in  the  State  of  Florida  from  the  time  the  tax  upon  Intangible  Personal 
Property  becomes  due". 


l_ 
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November  25.  1036. 

INTANGIBLE  TAX  ON  CONDITIONAL  SALES;    CHAPTER   15.789. 

ACTS  OP  1931 

Dear  Sir- 

I  have  your  letter  of  November  24th,  tn  which  you  request  that  I 
advise  you  "what  class  of  intangible  property  are  bills  receivable  rep- 
resented by  retain  titles  on  merchandise  sold  on  installments." 

Contracts  for  the  sale  of  merchandise  take  many  forms.  Often  no 
title  is  retained  by  the  seller  and  the  contracts  are  in  form  chattel 
mortgages;  in  other  contracts  notes  are  given  and  the  seUer  retains 
title  to  the  property,  the  contract  in  form  being  a  conditional  sale  con- 
tract. In  practically  all  of  such  contracts,  however,  it  can  generally  be 
said  that  a  lien  on  the  property  is  preserved  for  the  seller. 

It  is.  therefore,  my  opinion  that  the  class  of  property  referred  to 
in  your  letter  should  be  taxed  under  Class  B  of  Section  3  ot  Chapter 
15.789.  Acts  of  1931. 


November  30.  1936. 

ASSESSMENT  OP  INTANGIBLE  TAXES— CHAPTER   15.789.  ACTS  OP 

1931— SECTION   10 

Dear  Sir: 

I  have  your  letter  of  November  35th,  in  which  you  ask  the  follow- 
ing question: 

"In  a  case  where  the  taxpayer  filed  an  Intangible  tax  re- 
tiirn,  as  required  by  law,  and  the  Tax  Assessor  increased  the 
amount  of  the  assessment  without  then  or  thereafter,  notifying 
the  taxpayer  of  such  increase,  and  the  time  for  reviewing  and 
equalization  has  expired,  is  the  taxpayer  required  to  pay  taxes 
on  the  basis  of  the  increased  assessment  or  the  original  return?" 

Section  10  of  Chapter  15,789,  provides  that  if  the  taxpayer  has 
tiled  his  return,  the  Tax  Assessor,  if  he  finds  that  the  valuation  of  the 
property  as  described  In  such  return  is  greater  than  that  shown  by  the 
return,  shall  give  notice  by  mail  to  the  person  filing  the  return.  The 
said  Section  further  provides  that  the  taxpayer  shall  have  the  ri^ht  to 
appeal  from  the  decision  of  the  Tax  Assessor  to  the  Board  of  Equali- 
zation. 

It  is,  therefore,  my  opinion  that  if  the  taxpayer  has  not  been  noti- 
fied as  required  by  this  Section  that  his  assessment  has  been  increased, 
he  is  only  required  to  pay  taxes  on  the  basis  of  the  original  return. 
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September  30.    1936. 

DOMICILE  IN  FLORIDA— ESTATE  TAX  OTTDER  CHAPTER  16,015, 

ACTS  OF  1933 

Dear  Sir: 

Receipt  is  acknowledged  of  your  request  for  an  opinion  as  to  the 
effect  of  domicile  within  ttie  State  of  Florida  for  the  purposes  of  estate 
taxation  by  the  State  of  Florida. 

By  its  Constitution,  the  State  of  Florida  is  prohibited  from  im- 
posing any  estate  or  inheritance  tax  exceeding  the  credit  allowed  by 
the  laws  of  the  United  States  upon  Federal  estate  taxes  and  the  power 
to  impose  such  a  tax  can  be  exercised  only  to  the  extent  of  absorbing 
the  credit  permitted  by  the  laws  of  the  United  States,  Florida  Constitu- 
tion, Article  IX.  Section  II,  as  amended  November  4,  1930.  The  Estate 
Tax  Law  of  Florida.  Chapter  16.015,  laws  of  Florida.  1933.  Approved 
June  7,  1933,  is  an  estate  tax  law  designed  to  absorb  the  credit  allowed 
by  the  Federal  Estate  Tax  Law,  As  applied  to  the  estate  of  decedents 
of  Florida,  the  amount  of  the  tax  is  the  difference  between  the  credit 
allowed  under  the  Federal  law  and  the  amount  of  estate  or  inheritance 
taxes  paid  to  the  States  of  the  United  States.  The  tax  upon  the  estate 
of  non-residents  of  the  State  of  Florida  is  an  apportioned  amount  of  the 
allowable  credit  under  the  Federal  Act  based  upon  the  ratio  of  the 
property  situate  in  Florida  to  the  entire  estate  wherever  situate.  Under 
the  Florida  Constitution  and  statutes,  the  estate  of  a  resident  of  Florida 
is  not  and  cannot  be  subjected  to  an  estate  or  inheritance  tax  imposed 
by  Florida  for  which  the   United  States   will  not  allow  credit. 

Any  estate  tax  is  an  excise  tax  imposed  upon  the  transfer  of  prop- 
erty upon  the  death  of  the  owner,  or  a  transfer  made  in  contemplation 
of  or  to  take  effect  at  or  after  the  death  of  the  owner.  Since  each 
State,  as  well  as  the  United  States,  has  the  power  to  impose  estate  and 
inheritance  taxes,  occasionally  difficult  questions  arise  in  which  two  or 
more  states  a^ert  the  power  to  impose  a  tax  on  particular  property. 

Taxes  upon  real  estate  can  be  imposed  only  by  the  state  in  which 
the  property  is  situated.  The  same  rule  applies  to  tangible  personal  prop- 
erty. Intangible  personal  property  is  deemed  to  have  its  situs  at  the 
domicil  of  the  owner,  both  for  the  purpose  of  determining  the  succes- 
sion upon  his  death  and  also  for  the  purpose  of  determining  which  state 
may  impose  an  estate  tax  upon  such  property.  A  possible  exception  to 
this  doctrine  exists  where  intangible  personal  property  has  a  business 
situs  in  some  other  than   the  domicile  of  the  owner. 

The  difference  between  the  rates  of  estate  and  inheritance  taxes 
imposed  by  the  different  states  have  led  a  number  of  people  to  change 


BIENNIAL  REPORT   OP  THE  ATTORNEY  OENERAL  41 

INHERITANCE  OB  ESTATE  TAXES 

their  domicile  from  one  State  to  another  for  the  purposes  of  diminishing 
the  taxes  payable  at  death.  A  change  of  domicile  made  from  such  a 
motive  is  not  subject  to  legal  criticism.  The  question  of  domicile  be- 
comes important  as  both  the  state  from  which  and  the  state  to  which 
a  person  may  have  removed  or  intended  to  remove  may  claim  the  right 
to  impose  a  tax  upon  his  estate  at  his  death. 

In  the  Restatement  of  Conflict  of  Laws  of  the  American  Law  In- 
stitute, the  term  "domicile"  is  thus  defined: 

"Domicile  is  the  place  with  which  a  person  has  a  settled 
connection  for  legal  purposes;  either  because  his  home  is  there 
or  because  the  place  is  assigned  to  him  by  the  law.  A  shorter 
deJSnition  to  one  who  understands  the  vernacular  might  be 
'one's  domicile  is  the  place  where  one  belongs' ". 
Mr.  Justice  Holmes  has  given  the  following  definition; 

"The  very  meaning  of  domicile  Is  the  technically  pre-eminent 
headQuartei^  that'  every  person  is  compelled  to  have  in  order 
that  certain  rights  and  duties  that  have  been  attached  to  it 
by  the  law  may  be  determined," 

WiUiamson  v.  OsenUin,  232  U.  S.  619;  58  L.  Ed.  758,  34 
Sup.  442  (1914). 

A  very  learned  discussion  of  the  meaning  of  the  term  and  of  the 
difficulties  in  determining  domicile  is  to  be  found  in  the  celebrated 
case  of  Smith  v.  Croom,  7  Pla.  61.  Prom  the  opinion  of  Mr.  Justice 
DuPont,  we  quote  the  following: 

"It  must  readily  occur  that  no  compass  of  language  can 
ever  fully  comprehend  the  variety  of  acts  which  shall  In  any 
given  case  tend  to  prove  the  establishment  of  a  domlcil:  for  these 
acts  will  ever  be  as  various  as  are  the  occupations  of  men  or 
the  emotions  of  the  mind." 

In  the  average  case,  the  question  is  not  a  close  one  and  there  is 
not  usually  evidence  of  a  conflicting  nature  upon  the  question  of  intent. 
There  must,  of  course,  be  an  abandonment  of  the  old  home  and  the 
establishment  of  a  new  home.  In  order  to  do  this,  it  is  not  required 
that  a  dwelling  house  be  purchased  in  the  new  domicile.  Among  the 
various  factors,  none  of  which  are  conclusive  and  the  weight  given  to 
them  varies,  the  courts  have  considered  the  following  as  bearing  upon 
the  question  as  to  whether  a  new  domicile  has  in  fact  been  established: 

(a)  Ownership  or  lease  and  occupancy  of  dwelling. 

(b)  Transaction  of  business  at  new  residence. 

(c)  Registration  as  voter  and  voting. 

(d)  Betummg  tangible  property  for  taxation  and  payment  of  in- 
tangible property  tax, 

<e)     Maicing   income   tax   returns   and   payment  of   income  tax  in 
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district   claimed  as  domicile. 

(f>  Declaration  of  residence  in  the  will  upon  the  direction  of  the 
testator. 

(g)     Recitals  of  residence  in  deeds  and  other  legal  documents. 

(h)     Registration  of  automobile  and  payment  of  automobile  license. 

(i)     Transfer  of  bank  account  and  securities  to  new  residence. 

(j)  Registering  at  a  hotel  as  resident  of  a  certain  place  claimed  as 
the  domicile. 

(fe)     Transfer  of  church  membership. 

(1)     Membership  tn  local  clubs,  societies,  lodges,  etc. 

(m)  Declarations  as  to  change  of  residence  in  both  oral  and  writ- 
ten communications.  Whether  oral  declarations  are  admissible  in  evi- 
dence is  a  Question  upon  which  the  courts  are  divided. 

in)  Claim  homestead  exemption  as  provided  by  Constitution  and 
statute. 

The  weight  to  be  given  to  the  various  evidentiary  factors  listed 
above  is  not  here  considered.  An  attempt  to  set  forth  all  of  the  possible 
facts  and  factors  that  might  in  a  given  case  have  bearing  upon  the 
question  of  domicile,  is  an  impossibility.  An  attempt  has  been  made 
to  set  forth  but  few  of  the  circumstances. 

Not  infrequently  does  a  person  have  a  residence  in  more  than  one 
state  and  particularly  is  this  true  of  many  people  residing  in  Florida. 
In  such  a  case  all  of  the  facts  and  circumstances  may  require  considera- 
tion in  order  to  determine  which  is  the  place  of  domicile.  A  person  may 
ha\'e  more  than  one  dwelling  but  cannot  have  more  than  one  domicile 
at  any  given  time.  Where  a  domicile  is  once  established,  the  law  pre- 
sumes that  it  continues  until  another  is  established,  and  this  legal  pre- 
sumption may  control  in  a  close  case. 
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Apni   24,    1936. 

TAXES— MOTOR  VEHICLES— HOUSE  BILL  NO.  648,  ACTS  OP  1W5. 
-     CHAPTER    17115.    ACTS  OP   1935 

Dear  Sir: 

This  Is  in  reply  to  your  letter  of  March  31.  in  which  you  request  my 
opinion  as  to  whether  House  Bill  No.  648.  Icnown  as  Chapter  17115. 
Acts  of  1935,  exempts  certabi  transportation  companies  holding  permits 
or  certificates  from  the  Railroad  CommisBion  to  operate  for  hire  over 
the  highways  of  the  State  from  payment  of  the  mileage  tax  on  that 
portloQ  of  their  operation  between  Jacksonville  Beach  and  Jacksonville. 
You  state  in  your  letter  that  the  Railroad  Commission  has  advised 
that  the  tax  is  payable  on  such  mileage  by  authorized  companies  for 
the  reason  that  the  intent  of  Chapter  17115  was  to  relieve  compani« 
from  the  requirement  of  a  permit  or  certificate  entirely  if  no  other 
highways  of  the  State  than  this  particular  Road  No.  78  was  used. 

It  is  my  opinion  that  the  Railroad  Commission  has  properly  con- 
strued the  statute. 

The  intent  of  the  exemption  provided  in  the  statute  is  set  forth 
in  the  following  statement  contained   therein: 

"Recognizing  and  declaring  that  the  transportation  ex- 
empted in  this  Section  is  casual,  seasonal  and  not  on  regular 
routes  or  schedules,  is  slow  moving,  frequently  in  special  equip- 
ment, and  for  comparatively  short  distances  over  the  improved 
highways  of  the  State,  there  shall  be  exempted  from  th«  pro- 
visions of  this  Act,  and  from  commission  jurisdiction  and  con- 
trol, motor  vehicles  •*••." 

It  is  my  opinion  tliat  the  exemption  provided  for  in  the  statute 
applies  to  that  class  of  companies  which  operate  only  on  State  Road 
No.  78  and  territory  adjacent  thereto.  I  believe  that  the  exemption 
applies  to  that  class  of  companies  rather  than  to  the  use  of  that  high- 
way as  such. 


December  IB,  1938. 

MOTOR   VEHICLE  LICENSE    TAXES— ISSUANCE  OP   EXEMPT 

LICENSE  PLATES  TO  REPRESENTATIVES   OF  POREION 

GOVERNMENTS 

Dear  Sir.' 

This  is  in  reply  to  your  Inquiry  of  December  15.  in  which  you  re- 
quest my  opinion  as  to  whether  or  not  you  are  authorized  to  issue  of- 
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ficial  or  exempt  license  plates  to  representatives  of  foreign  governments 
on  the  basis  of  $2.00.  by  virtue  of  the  provisions  of  Section  1286,  Com- 
piled General  Laws  of  Florida,  1927  (Supplement) .  The  pertinent  pro- 
vision in  said  statute  reads  as  follows: 

"Provided,  however,  that  no  license  plate  shall  be  Issued  lor 
less  than  five  dollars  except  vehicles  owned  and  operated  by 
municipalities,  counties  and  other  government  agencies,  which 
semiannual  rate  shall  not  be  less  than  two  dollars." 

Theire  is  nothing  In  the  provision  of  law  quoted  above  to  authorize 
the  issuance  of  such  official  or  exempt  licenses  to  representatives  of 
foreign  governments. 


December   29,    1936, 

TAXATION— AUTO  TRANSPORTATION  COMPANY  MILEAGE 
TAX— DISTRIBUTION   TO  CITIES 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  18th  instant  enclosing  com- 
munication under  date  of  the  leth  instant  from  Mr,  of  Bag- 
dad, Florida,  relating  to  Warrant  No.  077889,  issued  December  31,  1935, 
payable  to  the  City  of  CaryvUle  in  the  sum  of  $25.00  under  Chapter 
14,764,  Laws  of  Florida,  Acts  of  1931.  relating  to  mileage  tax  on  auto 
transportation  companies  and  providing  for  the  distribution  of  same, 
I  assume  that  the  distribution  was  made  under  Section  17  of  said  Act, 
which  reads  in  part  as  follows: 

"All  remaining  mileage  taxes  collected  under  this  Act  from 
auto  transportation  companies  holding  Certificates  of  Public 
Convenience  and  Necessity  in  common  or  private  contract  car- 
riage shall  be  distributed  to  <a)  Twenty -Ave  Dollars  <'$25.00) 
annually  from  each  certiflcate  holder  to  all  incorporated  cities 
Eind  towns  where  any  such  auto  transportation  companies  main- 
tain depots,  warehouses,  stations  or  agencies  in  such  city  or 
town;  (b)  The  remainder  of  such  fund  to  each  county  whose 
highway  system  is  used  as  a  part  of  the  route  authorized  in  the 
certificate  of  Public  Convenience  and  Necessity  Issued  to  any 
auto  transportation  company  its  part  of  the  balance  of  such 
fund  in  the  proportion  that  the  mileage  traveled  over  its  high- 
way system  bears  to  the  entire  mileage  traveled  by  ttte  motor 
vehicle  for  which  such  taxes  are  paid.  •   •   *" 

Mr.  In  bis  letter  states  the  City  of  Cary^ille.  while 

holding  a  Charter,  has  been  very  inactive  for  the  last  decade;  that  no 
elections  are  held  and  there  are  no  town  officers  at  the  present.  The 
writer  states  that  it  has  occurred  to  him.  with  your  consent  and  the 
State   Treasurer,    he   might   endorse   the   above   mentioned   warrant  tm 
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behall  ol  the  City  of  CaryviUe  for  payment  to  the  Old  Spanish  Trail 
Association  which  would  provide  the  donation  expected  from  CaryviUe 
and  would  materially  assist  that  Association  in  promoting  travel  on  the 
Old  Spanish  Trail. 

In  reply  I  beg  to  say  the  Comptroller  and  State  Treasurer  would 
not  be  authorized  to  give  authority  for  the  signing  of  a  municipal  war- 
rant except  by  an  officer  of  the  municipality. 

Attention  is  called  to  Section  14  of  Article  XVI  of  the  State  Con- 
stitution, reading  as  follows: 

"All  State,  County  and  municipal  officers  shall  continue  in 
office  after  the  expiration  of  their  official  terms  until  their 
successors  are  duly  qualified." 

In  view  of  said  provision  of  the  Constitution  there  may  be  some 
Caryville  City  Officer  who  would  be  authorized  to  endorse  said  warrant, 
or  the  citizens  of  said  municipality  may  revive  the  functioning  of  said 
City  and  elect  the  proper  officers.  Otherwise,  it  would  appear  that  said 
warrant  should  be  returned  to  the  State  for  distribution  under  the  pro- 
visions of  Section  17  of  said  Chapter  14,764.  above  quoted. 

I  return  the  above  mentioned  letter  attached  to  your  communication. 
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July  24,  1935. 

GASOLINE    INSPECTION   FEE — SECTION    3965   C.G.L.    1927 — 
COLLECTABILJTY  AGAINST  FEDERAL  AGENCIES 

Dear  Sir- 

TWs  acknowledges  yours  of  July  22,  1935,  wherein  you  ask  two 
Questions  concerning  the  above  mentioned  statute. 

This  statute  provides  for  a  charge  of  l/6th  cent  per  gallon  for 
the  purpose  of  defraying  the  expense  incident  to  inspection,  testing 
and  anlyzing,  of  all  "gasoline,  kerosene  and  signal  oil  sold  within  this 
state,  *  *  *." 

Your  first  question  is  whether  or  not  this  fee  may  be  required  to 
be  paid  on  gasoline  shipped  into  Florida  from  other  states  for  use  by 
Federal  asencies.  The  particular  type  of  transaction  invoh'ed  is  that 
Of  a  purchase  by  the  Federal  government  from  certain  petroleum  com- 
panies, of  gasoline  for  the  use  of  the  United  States  Army,  Navy,  or 
other  Federal  agencies.  This  gasoline  is  then  shipped  direct  from  the 
refinery  located  outside  of  the  state  of  Florida,  by  common  carrier, 
consigned  to  the  particular  Federal  agency.  No  sale  of  such  gasoline 
takes  place  within  the  State  of  Florida. 

It  is  my  opinion  that  under  the  terms  of  this  section  of  the  statute 
the  fee  invol^'ed  is  not  collectable  upon  such  gasoline.  In  other  words, 
the  spirit  and  intent  of  this  statute  is  to  protect  the  public  against 
fraud  on  sales  made  witliin  the  State  of  Florida,  and  such  fee  is  not 
collectable  upon  sales  made  without  the  State  of  Florida  and  shipped 
direct  to  the  consumer.  TlUs  is  true,  whether  such  consumer  be  the 
Federal   government,   the  State   government,   or   any  private  individual. 

Your  second  question  is  whether  or  not  such  fee  is  collectable  upon 
sates  of  gasoline  to  State  and  Federal  agencies  which  are  made  within 
the  State  of  Florida,  the  gasoline  being  delivered  to  the  purchasers 
from,  storage  plants  within  this  state.  , 

It  is  my  opinion  that  this  question  must  be  answered  in  the  af- 
firmative, and  that  such  fee  is  collectable,  if  the  sale  is  within  this 
state,  then  it  makes  no  difference  that  the  purchaser  may  be  a  State 
or  Federal  agency,  I  refer  to  my  prior  opinion  of  January  25,  1934, 
ipage  76  of  1933-34  Report),  calling  attention  to  the  fact  that  this 
is  in  no  sense  a  tax,  but  merely  a  fee  which  may  be  charged  against 
Federal  agencies. 

Trusting  this  anwers  your  inquiry,  and  returning  herewith  the 
tetter  enclosed  in  your  communication,  I  am 
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November  26,  1935. 

FLORIDA    ARCHEOLOOICAL    SURVEY    (CHAPTER    16782.    ACTS    OF 
1935)    NOT    SUBJECT    TO   GASOLINE    SALES    TAX 

Dear  Sir: 

This  will  acknowSedge  receipt  of  your  letter  of  November  20th.  in 
which  you  request  my  opinion  upon  the  question  of  whether  or  not 
Florida  Archeological  Survey  is  exempt  from  the  payment  of  the  gaso- 
line sales  tax  or  the  gasoline  storage  tax  levied  by  the  State  of  Florida. 

It  is  my  opinion  that  since  Florida  Archeological  Survey  is  a  De- 
partment of  the  State  of  Florida  <  Chapter  16782,  Acts  of  1935  >.  the 
gasoline  sales  tax  and  the  gasoline  storage  tax  levied  by  the  State 
cannot  be  collected  upon  the  gasoline  used  by  j'our  Department. 

See  page   75,  Biennial  Report  of  the   Attorney  General,   1933-34. 


June  25,  1936. 

TAXATION— AD  VALOREM— PERSONAL  PROPERTY— GASOLINE 
AND  LUBRICATING   OH^ 

Dear  Sir- 

This  is  In  reply  to  your  request  for  my  opinion  as  to  whether  or 
not  gasohne  and  lubricating  oils  carried  in  the  tanks  of  fllling  stations 
are  assessable  as  tangible  personal  property. 

I  find  no  specii3c  statutory  exemption  of  gasoline  and  lubricating 
oils  from  an  ad  valorem  personal  property  tax.  It  is  therefore  my 
opinion  that  the  statutes  contemplate  that  such  gasoline  and  lubricating 
oils  are  assessable  as  tangible  personal  property. 


October  14,  1936. 

GASOLINE    TAX— EXEMPTIONS — THE    FEDERAL    LAND    BANK    OP 
COLUMBIA,  THE  INTERMEDIATE  CREDIT  BANK  OF  COLUMBIA. 
THE  COLUMBIA  BANK  FOR  CO-OPERATIVES,  AND  PRO- 
DUCTION CREDIT  CORPORATION  OF  COLUMBIA 

Dear  Sir: 

I  acknowledge  receipt  of  your  letter  of  today  in  which  you  ask  if 
the  Federal  Land  Bank  of  Columbia,  the  Intermediate  Credit  Bank  of 
Columbia,  the  Columbia  Bank  for  Co-Operatives  and  Production  Credit 
Corporation  of  Columbia  are  exempt  from  the  tax  known  as  the  State 
Gasoline  Tax  upon  gasoline  bought  and  constmied  by  these  corporations 
for  use  in  their  official  functions. 
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I  have  read  the  very  able  brief  furnished  by  Messrs. 


of  Gainesrille  in  support  of  the  contention  of  the  Federal  Land  Bank  of 
Columbia  and  its  affiliates  that  they  are  exempt  from  the  State  Gaso- 
line Tax. 

It  Is  my  opinion  that  the  said  Federal  Land  Bank  of  Columbia  and 
its  affiliates  are  exempt  from  the  provisions  of  the  State  Gasoline  Tax 
Law. 

These  corporations  have  been  held  to  be  instrumentalities  or  agencies 
of  the  Federal  Government, 

The  Supreme  Court  of  the  United  States  in  the  case  of  Bibb  Graves, 
as  Governor  versus  The  Texas  Company.  80  L.  Ed.  824,  held  that  the 
Alabama  Gasoline  Tax  Law  did  not  cover  sales  to  a  Federal  agency. 
This  Court  had  previously  held  that  the  Mississippi  Act  did  not  apply 
to  an  instrumentality  of  the  Federal  Government,  Panhandle  GO  Com- 
pany versus  Misslsstppt,  277  XT.  S,  218.  There  were  dissenting  opinions  in 
both  of  these  cases  but  the  majority  opinion  held  that  a  gasoline  tax 
in  any  guise,  whether  considered  a  tax  on  sales,  with-drawals  or  stor- 
age, did  not  apply  to  Federal  agencies. 
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FUTCH  BILL   (Chapter  16252  of  1933) 

August    1.   1935. 

TAXATION— FUTCH    ACT— CANCELLATION   OF    BONDS 

Dear  Sir: 

With  your  letter   of  July    11th.    1935,  you    enclosed   copy   of  letter 

from Clerk  of  the  Circuit  Court  of  Volusia  County,  with 

reference  to  bonds  accepted  and  held  by  htm  under  the  Putch  Act  of 
1933,  Chapter  16252,  on  which  you  ask  my  advice  as  to  whether  the 
Board  of  County  Commissioners  has  the  right  to  cancel  these  bonds 
or  whether  they  should  become  a  part  of  the  refunding  Issue. 

There  is  no  authority  under  the  Putch  Act  or  otherwise  for  either. 
The  Putch  Act  merely  authorizes  the  acceptance  and  holding  of  bonds 
for  settlement,  and  this  authority  cannot  be  enlarged  or  varied  by  any 
authority  other  than  the  Legislature. 

This  is  in  line  with  my  opinion  to  you  dated  September  28.  1B34. 
which  appears  on  page  186  of  the  Biennial  Report  of  the  Attorney  Gen- 
eral of  Florida.  1933-34. 


January  15,  1936. 

FUTCH   BILL— DEPOSIT  OP  BONDS  RECEIVED  IN   PAYMENT   OP 
DELINQUENT  TAXES,  AS  CDU^ATERAL  FOR  RJF.C.  LOAN 

Dear  Sir: 

This  will  acknowledge  your  communication  of  January  13,  193S.  in 
which  you  state  that  you  have  on  deposit  a  large  amount  of  miscel- 
laneous bonds  other  than  school  bonc^.  lying  idle,  which  bonds  were 
received  in  payment  for  delinquent  taxes,  and  are  now  held  by  ttw 
Clerk  of  the  Circuit  Court  under  the  provisions  of  Chapter  16252,  Acts 
of  Florida,  Laws  of  1933,  commonly  known  as  the  Futch  Bill. 

You  desire  my  opinion  as  to  whether  or  not  such  bonds  in  the 
hands  of  the  Clerk  of  the  Circuit  Court,  received  to  paymest  of  delin- 
quent taxes  and  held  under  the  provisions  of  the  Act  last  atx)ve  re- 
ferred to,  could  be  us^d  as  collateral  security  with  which  to  secure  a 
loan  from  the  Reconstruction  Finance  Corporation,  with  which  loan 
to  retire  certain  past  due  time  warrants. 

It  is  my  opinion  that  such  bonds  may  not  legally  be  deposited  as 
collateral  for  such  loan.  You  will  note  that  the  provisions  of  the  Putch 
Bill  above  referred  to  make  it  plain  that  the  bonds  or  matured  interest 
coupons  received  in  payment  of  delinquent  taxes,  "shall  be  held  by 
the  Clerk  of  the  Circuit  Court  uncancelled,  and  proper  account  shall 
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be  kept  thereof  for  adjustments  of  accaunt  between  the  County  and 
such  other  taxing  units  or  districts  as  may  be  interested  at  such  time 
or  times  as  the  Board  of  County  Commissioners  may  direct."  This 
quotation   is  from  Section   7  of  said  Act. 

It  is  my  opinion  that  there  is  no  authority  on  the  part  of  said 
Clerk,  either  expressly  or  by  necessary  Implication  from  the  provisions 
of  the  statute,  which  would  authorize  the  use  of  these  bonds  as  col- 
lateral security  for  such  a  loan. 


February  5,   1935. 

TAXATION— PAYMENT  OF  PRINCIPAL  AND  INTEREST  ON  BONDS 
RECEIVED  IN  PAYMENT  OF  TAXES  UNDER  FUTCH  BILL 

Dear  Sir: 

I  have  your  letter  of  January  25th,  in  which  you  state  that  the 
County  of  Hillsborough  has  received  certain  bonds  in  payment  of  taxes 
under  the  terms  of  Chapter  16.252,  Laws  of  Florida.  Acts  of  1933,  known 
as  the  Futch  Bill,  and  that  the  Clerk  of  the  Circuit  Court,  pursuant 
to  a  resolution  of  the  Board  of  County  Commissioners,  has  detached 
from  the  bonds  the  matured  interest  coupons  and  has  presented  them 
for  payment,  which  payment  has  been  refused  by  the  Board  of  Ad- 
ministration, 

You  request  my  opinion  as  to  "whether  or  not  the  State  Board  of 

Administration  has  the   power  to   withhold   this   money,  and  whether 

or  not,  •   •   •   •  ijonds   received  under   the   Futch   Act  cease  to   be   live 
obligations". 

The  State  Board  of  Administration,  shortly  after  the  Futch  Bill  be- 
came a  law.  adopted  a  policy  under  which  they  treated  the  bonds  and 
coupons  attached  thereto  which  were  received  by  the  Counties  in  pay- 
ment of  taxes  under  the  Futch  Bill  as  being  out  of  circulation  and  not 
requiring  payment.  During  the  early  part  of  1934,  and  pursuant  to 
the  terms  of  the  State  Board  of  Administration  Act,  the  Board,  in 
preparing  the  estimates  of  moneys  required  to  be  raised  by  ad  valorem 
taxation  by  each  of  the  counties  and  districts,  did  not  take  Into  con- 
sideration the  principal  and  interest  that  had  matured,  or  would  ma- 
ture, during  the  next  fiscal  year  on  the  bonds  and  interest  coupons 
which  had  been  received  for  taxes  under  the  terms  of  the  Futch  Bill. 
On  October  11,  A.  D.  1934.  I  rendered  an  opinion  to  Mr.  B^ott  to  this 
effect.     I   quote   the   following  from   that   opinion: 

"In  your  letter  you  have  reviewed  the  set-up  which  you 
are  now  using  in  connection  with  the  Board  of  Administration 
and  by  which,  as  soon  as  you  are  properly  notified  that  a  bond 
has  been  taken  in  under  the  Putch  Bill,  in  arriving  at  the  amount 
of  interest  and   principal  requirements,  you  reduce  accordingly 
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such  requirements  for  semi-annual  Interest  payments  on  the 
issues  of  which  such  bonds  are  a  part,  and  the  principal  amounts 
of  such  bonds  are  eliminated  in  calculating  the  requirements 
of  such  issues  for  principal  due  to  be  paid  In  the  year  or  years 
of  maturity. 

"It  is  my  opinion  that  this  is  correct,  and  that  it  was  the 
definite  intention  of  the  Putch  Bill  to  take  out  of  circula- 
tion such  bonds,  and  that  relief  may  not  be  procured  from  the 
operation  of  this  Act  unless  the  taxing  unit  is  relieved  from 
making  requirements  for  principal  and  interest  on  the  bonds 
so  taken  in. 

"I  do  not  mean  by  this  opinion  to  infer  that  in  the  final 
adjustment  between  the  taxing  units  involved,  it  would  not 
be  proper  to  calculate  the  interest  on  the  bond  or  bonds  in  de- 
termining the  basis  for  such  settlement." 

Because  of  the  fact  that  the  State  Board  of  Administration  did 
not,  in  certifying  to  your  county  the  amount  of  money  required  to  be 
raised  by  taxation  to  pay  the  principal  and  interest  due  and  to  be- 
come due  during  the  fiscal  year  1034-35,  take  into  consideration  the 
bonds  and  interest  coupons  that  had  been  received  by  the  Clerk  of  the 
Circuit  Court  of  -  Hillsborough  County  under  the  terms  of  the  Putch 
Bill,  the  rule  as  set  forth  in  that  part  of  the  above  quoted  opinion  does 
not  apply  to  your  case. 

Your  Board  of  County  Commissioners  made  their  levy  for  taxes 
pursuant  to  the  instructions  of  the  State  Board  of  Administration, 
which  included  a  levy  for  the  payment  of  the  bonds  and  Interest  coupons 
received  by  the  Clerk  under  the  Futch  Bill,  which  had  matured  or  will 
mature  during  the  fiscal  year  1934-35.  and  sufficient  funds  are  now  in 
the  hands  of  the  Board  of  Administration  to  pay  these  bonds  and 
interest  coupons. 

It  is  my  opinion  that  the  State  Board  of  Administration  Is  authorized 
and  required  to  instruct  the  proper  paying  agent  to  pay  the  matiired 
bonds  and  interest  coupons  received  by  the  Clerk  of  the  Circuit  Court 
of  your  county  under  the  Futch  Bill,  in  the  same  manner  and  under  the 
same  conditions  as  it  pays  all  other  matured  bonds  and  interest  coupons 
of  the  same  issues. 
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July  23,  1935. 

VETERANS'    EXEMPTION   IKOM  OCCUPATIONAL  LICENSE   TA>aeS 
UNDER   SENATE   BILL   149,   CHAPTER   17476.   ACTS  OF   1935 

Dear  Sir: 

I  have  your  letter  In  which  you  request  my  opinion  upon  four 
questions  involving  the  construction  of  Senate  BlU  149.  Laws  of  Florida. 
Acts  of   1935,  to-witr 

First:  "Whether  the  $50.00  exemption  contemplates  an  exemption 
from  both  State  and  County  and  Municipal  licenses  in  the  total  amount 
of  $50.00  when  the  State  and  County  and  Mimicipal  licenses  are  added 
together." 

It  is  my  opinion  that  the  exemption  from  occupational  license  taxes 
provided  for  by  Senate  Bill  149.  supra,  ts  limited  to  $50.00  and  can  only 
be  applied  on  a  State  occupational  license  or  a  County  occupational 
license  or  a  Municipal  occupational  license. 

Second:  "Whether  the  exemption  contemplates  that  the  veteran 
can  only  be  exempted  from  the  payment  of  one  license,  i.e.,  either  State, 
County  or  Municipal,  in  an  amount  not  to  exceed  $50.00.  For  example: 
If  the  veteran  should  claim  an  exemption  from  a  $25.00  Municipal 
license  then  he  would  not  be  entitled  to  claim  any  exemption  whatso- 
ever from,  a  State  or  County  license,  and  vice  versa." 

It  is  my  opinion  that  the  exemption  of  $50.00  can  t>e  applied  on 
only  one  occupational  license  in  an  amount  not  to  exceed  $50.00.  If 
the  person  entitled  to  the  exemption  purchases  a  municipal  occupational 
license  for  $25.00,  he  can  not  then  apply  the  remaining  $25.00  of  his 
exemption  on  the  cost  of  a  State  or  County  occupational  license. 

Third:  "Whether  the  statute  contemplates  that  the  veteran  may 
be  exempted  up  to  $50.00  on  each  license,  that  is  to  say:  up  to  $50.00 
on  State  license,  up  to  Fifty  Dollars  on  County  license  and  up  to  $50.00 
on  Municipal  license." 

It  is  my  opinion  that  the  statute  contemplates  that  a  person  en- 
titled to  the  exemption  can  only  receive  one  exemption  on  one  occupa- 
tional license,  either  State,  County  or  Municipal,  in  an  amount  not 
to  exceed  $50.00.  He  is  entitled  to  apply  his  exemption  on  either  the 
State,  County  or  Municipal  occupational  license. 

Fourth:  "The  fourth  question  involved  is  whether  the  Statute 
contemplates  that  the  veteran  may  be  exempt  up  to  $50.00  on  the  three 
taxes  mentioned   in   Senate  Bill  No.   724.  Chapter    16848." 
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It  is  my  opinion  that  a  person  entitled  to  the  exemption  may  apply 
It  on  the  occupational  license  taxes  levied  and  assessed  under  Sub- 
divisions A  or  B  or  under  Subdivisions  A  and  B  of  Section  4  of  Senate 
Bill  724,  Laws  of  Florida.  Acts  of  1935.  but  he  can  not  apply  It  upon  the 
permit  fee  required  by  Section  3  of  the  Act  because  this  charge  is  a  tee 
and  the  exemption  does  not  extend  to  /ees. 

Attention  is  directed  to  a  very  material  change  In  this  law.  Under 
the  1933  Act  t  Chapter  16.299k  a  person  entitled  to  the  exemption  could 
apply  it  on  State,  County  and  Municipal  occupational  licenses  and 
if  the  total  exemption  was  not  absorbed  by  the  charge  made  for  one 
occupational  license,  he  could  apply  the  balance  on  the  other  occupa- 
tional licenses.  For  example,  (the  exemption  was  $25.00)  if  his  State 
occupational  license  tax  was  $1S.OO  and  his  County  occupational  license 
tax  was  $7.^0  and  his  Municipal  occupational  license  tax  was  $7.50,  he 
could  apply  his  exemption  on  the  combined  occupational  license  taxes 
of  $30.00  and  by  paying  S5.00  in  cash  be  would  receive  all  three  licenses. 
The  present  law  limits  the  application  of  the  exemption  to  only  one 
occupational   license,  either  State,  County  or  Municipal, 


August  29,    1935. 

VETERANS*  EXEMPTION  FROM  LICENSE  TO  DEAL  IN  INTOXICAT- 
ING LIQUORS?    OR  OPERATE  SLOT  MACHINES 

Dear  Sir: 

Replying  to  your  favor  of  August  26th.,  permit  me  to  say  Section 
3  of  House  Bill  No.  496.  which  is  Chapter  16774.  Acts  of  1935.  the  same 
being  an  Act  regulating  and  taxing  the  manufacture,  distribution  and 
sale  of  beverages  containing  more  than  One  Percentum  of  alcohol  has 
the  following  provision,  to- wit: 

"There  shall  be  no  exemption  from  the  taxes  herein  pro- 
vided to  any  person,  association  of  persons  or  corporations, 
any  law  to  the  contrary  notwithstanding". 

Section  1  of  Senate  Bill  No.  149,  the  same  being  Chapter  17476, 
Acts  of  1935,  which  is  an  Act  to  amend  Veteran's  license  laws  contains 
the  following  provision,  to -wit; 

"Provided,  however,  that  in  no  event,  under  this  or  any 
other  law,  shall  any  person.  Veteran  or  otherwise,  be  allowed 
any  exemption  whatsoever  from  the  payment  of  any  amount 
rcQuired  by  law  for  the  issuance  of  a  license  to  sell  Intoxicating 
liquors,  malt  and  vinuos  beverages,  or  for  the  operation  of  any 
slot  machines  and  punch  boards,  or  any  other  gambling  device". 

You  wlU  see  from  the  Acts  of  the  Legislature  of  1935,  quoted  above, 
that  a  disabled  War  Veteran  is  not  entitled  to  any  exemption  whatso- 
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ever  to  engage  in  the  manulacture.  distribution  or  sale  of  alcoholic 
beverages  containing  more  than  I'/t-  of  alcohol,  and  that  they  are  not 
exempt  in  any  amount  from  payment  of  the  Hcense  tax  to  operate  any 
slot  machine,  punch  board  or  any  other  gambling  device. 


October  4,    1935. 

WORLD   WAR    VETERANS    TAX   EXEMPTIONS   AND    STATUTORY 

-  PBIYILEGES 

ZJeor  Sir: 

I  have  your  letter  of  the  2nd  instant,  asking  information  for  your 
American  Legion  Post  relating  to  preferences  and  benefits  under  our 
statutes  to  World  War  Veterans, 

In  reply  I  regret  to  say  we  do  not  have  such  statutes  in  pamphlet 
form,  but  I  am  citing  you  certain  statutes  which  you  will  find  in  the 
library  of  any  attorney  or  in  the  office  of  the  Clerk  of  the  Circuit 
Court  or  of  the  County  Judge  of  your  County. 

I  refer  ycu  to  tha  following: 

Section  9  of  Article  IX  of  the  State  Constitution  provid- 
ing tax  exemption  in  the  sum  of  $500.00  to  every  person  who 
is  a  bona -fide  resident  of  the  State  and  has  lost  a  Umb  or 
been  disabled  in  war  or  by  misfortune; 

Section  897  <l).  Compiled  General  Laws  of  Florida,  1934 
Supplement,  providing  a  method  of  procedure  for  securing  the 
benefits  of  the   above   quoted  constitutional   provision: 

Section  1269,  Compiled  General  Laws  of  Florida,  1934  Sup- 
plement, providing  certain  license  tax  exemptions  to  perma- 
nent resident  electors  in  the  State  producing  an  honorable 
discharge  from  the  service  of  the  United  States  during  the 
World   War  or   Spanish -American   War; 

Section  1279  i89).  Compiled  Genera]  Laws  of  Florida,  1934 
Supplement,  providing  for  free  peddling  license  to  Confederate 
Veterans  of  the  Civil  War  and  veterans  of  the  World  War  or 
Spanish-American  War  falling  within  any  exemption  other- 
wise provided  by  law; 

Section  1424,  Compiled  General  Laws  of  Florida.  192T, 
authorizing  the  Trustees  of  the  Internal  Improvement  Fund  of 
the  State  of  Florida  to  enter  into  contracts  or  agreements 
with  Federal  agencies  or  Departments  for  the  purpose  of  locat- 
ing returned  soldiers,  sailors  and  marines  and  others,  who  have 
served  with  the  armed  forces  of  the  United  States  in  the  Euro- 
pean War  or  other  wars  of  the  United  States,  including  former 
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American  citizens  who  served  in  the  AUied  Armies  against  the 
Central  Powers  and  who  have  been  repatriated  and  honor- 
ably discharged,  and  to  utilize  and  convey  in  such  manner 
as  they  deem  advisable  therefor  such  State  lands  as  in  their 
Judgment  may  be  necessary  to  carry  out  the  purposes  of  this 
Section : 

Section  2131.  Compiled  General  Laws  of  Florida.  1834  Sup- 
ment,  creating  the  office  of  State  Service  Officer  and  Assistant 
State  Service  Officer  to  be  appointed  by  the  Governor  to  in- 
vestigate and  place  for  final  action  by  the  Veterans'  Bureau  or 
other  Federal  Bureau,  all  claims  for  compensation,  pension, 
training,  hospitalization  and  rehabilitation  of  disabled  Ex-service 
men  of  the  Spanish -American  War  and  the  late  World  War 
and  the  dependents  of  such  veterans; 

Section  214S  a6>.  Compiled  General  Laws  of  Florida  1934, 
Supplement,  providing  for  certain  assistance  to  War  veterans 
in    securing   Federal   hospitalization: 

Section  3935  '26)  and  3935  I27).  Compiled  General  Laws 
of  Florida.   1934  Supplement,  providing  for  issue  of  certificates 

to  practice  accountancy  to  War  Veterans  under  certain  cir- 
cumstances; 

Section  4151  <58).  Compiled  General  Laws  of  Florida,  1934 
Supplement,  providing  exemption  from  the  payment  of  licenses 
of  persons  connected  with  race  tracks  to  disabled  Ex-service 
men  of  any  war  In  which  the  United  States  was  a  participant: 

Chapter  17,474,  Laws  of  Florida,  Acts  of  1935,  providing 
educational  opportunities  at  State  expense  for  children  of  cer- 
tain deceased  War  veterans. 

Answering  your  specific  question  with  reference  to  Section  7,  Article 
X  of  the  State  Constitution,  relating  to  homestead  exemptions.  I  beg 
to  say  World  War  veterans,  the  same  as  other  citizens,  are  entitled  to 
the  benefits  of  said  constitutional  provision  provided  they  are  eligible 
under  the  terms  of  said  constitutional  provision  for  the  exemption 
allowed. 


November  B,  1935. 

PERSONS   ENTITLED  TO   VETERANS'   EXEMPTIONS   FROM  OCCU- 
PATIONAL LICENSE   TAX  UNDER  CHAPTER  17.476.   ACTS   OF 
1935   (SENATE  BILL  NO.  149) 

Dear  Sir: 

The  question  has  been  presented  as  to  whether  all  veterans  or  only 
disabled    veterans  are   entitled   to   exemption  from   occupational    license 
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tax  under  Chapter  17,476,  laws  of  Florida,  Acts  or  1935.  On  October 
9,  1935.  I  rendered  to  you  an  opinion  covering  tbe  extent  of  the  ex- 
emptions granted  under  Chapter  17,476,  supra.  That  opinion  did  not 
deal  with  the  subject  as  to  who  would  be  entitled  to  the  exemption. 

It  is  tny  opinion  that  the  exceptions  granted  by  this  Act  are  con- 
fined to  "any  bona  Qde  permanent  resident  elector  of  the  State  of 
Florida  who  served  as  an  officer  or  enlisted  man  in  the  United  States 
Army.  Navy  or  Marine  Corps  during  the  World  War  between  April  6, 
1917.  and  November  11,  1918,  or  in  the  Spanish -American  War  between 
April  21,  1896,  and  July  4,  1902,  and  who  was  honorably  discharged  from 
the  service  of  the  United  States  and  who  at  the  time  of  his  application 
for  license  as  hereinafter  mentioned  shall  be  disabled  from  performing 
manual  labor  •••••, 

The  Acts  sets  out  the  character  of  the  disability  which  will  entitle 
the  veteran  to  the  exemptions  provided  for.  Before  the  exemption  will 
be  granted  "proof  shall  be  duly  made  in  each  case  that  the  applicant 
is  entitled  under  the  conditions  of  this  law  to  receive  the  exemption 
herein  provided  for.  which  proof  may  be  made  by  exhibiting  a  certifi- 
cate of  Government  rated  disabiUty  to  an  extent  of  lO'/i-  or  more,  or 
the  affidavit  or  testimony  of  a  reputable  physician  who  personally  Itnows 
the  applicant,  and  who  makes  oath  that  the  applicant  is  disabled  from 
performing  manual  labor  as  a  means  of  livelihood,  or  by  the  certificate 
of  any  post  of  Spanish-American  War  Veterans  or  World  War  Veterans, 
duly  executed  under  the  hand  and  seal  of  the  Chief  Officer  and  Secre- 
tary thereof  attesting  the  fact  that  the  applicant  is  disabled  and  entitled 
to  receive  a  license  within  the  meaning  and  Intent  of  this  Act,  or  by 
the  production  of  a  pension  certificate  issued  to  him  by  the  United  States 
of  America  by  reason  of  such  disability,  or  by  such  other  reasonable 
proof  as  may  be  required  by  the  tax  collecting  authority  to  establish 
the  fact  that  such  applicant  is  so  disabled,  and  in  addition  by  establish- 
ing to  the  satisfaction  of  such  tax  collecting  authority  by  means  of 
Certificate  of  Honorable  Discharge  or  certified  copy  thereof  that  he  Is 
a  veteran  within  the  purview  of  this  Act". 


November  20,   1935. 

TAXATION— EXEMPTION    OF    CHURCH   PROPERTY 

Dem-  Sir: 

I  have  your  letter  of  the  7th  instant  stating  that  your  Board  for 
the  Superannuate  Home  of  the  Methodist  Episcopal  Church  South  for 
the  Kentucky  Conference  would  like  to  know  if  a  piece  of  property  in 
the  State  of  Florida  can  be  given  to  said  Board  and  the  same  can  be 
held  by  said  Board  for  the  benefit  of  your  superannuate  preachers  with 
exemption  from  taxation. 

In  reply  I  quote  you  paragraphs  3  and  4  of  Section  897.  Compiled 
General  Laws  of  Florida,   1927,  tc^ether  with  Section  906  of  the  same 
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compilation,  rel&ting  to  exemptions  to  charitable  institutions  and  houses 
Of  worship,  as  follows; 

"Third — Such  property  of  ,  educational,  literary,  benevolent, 
charitable  and  scientific  institutions  within  this  State  as  shall 
be  actually  occupied  and  used  by  them  solely  for  the  purpose 
for  which  they  have  been  or  may  be  organized,  but  property  of 
such  institutions  which  is  rented  wholly  or  in  part  and  the  rents. 
Issues  and  profits  only  used  by  such  Institutions  shall  not  be 
exempt  from  taxation,  nor  shall  any  property  held  by  them  as 
an  investment  or  for  speculation  be  exempt  from  taxation: 
provided,  that  this  section  shall  not  be  construed  to  apply  to 
the  lower  stories  of  charitable  or  benevolent  institutions,  neces- 
sarily using  the  upper  stories  of  their  lodge  rooms  and  who  rent 
the  ground  floor  of  such  buildings,  using  said  rents.  Issues  and 
profits  for  the  benefit  of  such  charitable  and  benevolent  pur- 
poses, or  to  the  ground  floor  of  public  libraries,  the  rents,  issues 
and  profits  of  said  ground  floor  being  used  for  the  benefit  of 
said  libraries." 

"Fourth. — All  houses  of  public  worship  and  the  lots  on 
which  they  are  situated,  and  all  pews  or  steps  and  furniture 
therein,  every  parsonage  and  all  burying  grounds  not  owned  or 
held  by  individuals  or  corporations  for  speculative  purposes, 
tombs  and  right  of  burial:  but  any  building  being  a  house  of 
worship  which  shall  be  rented  or  hired  for  any  other  purpose 
except  for  schools  or  places  of  worship,  shall  be  taxed  the  same 
as  any  other  property." 

"906. — AU  property  held  by  any  religious  society  shall  be 
assessed,  and  taxed,  in  the  county  where  the  property  is  situ- 
ated, unless  exempt  by  law," 


November  21,  1935. 

DISABLED  VETERANS*  EXEMPTION  UNDER  CHAPTER   17476.  ACTS 

OP  1935,  APPLICABLE  TO  OCCUPATIONAL  UCENSE  TAXES 

REQUIRED  UNDER   CHAPTER    17257,   ACTS  OF   1935 

ZJeor  Sir^ 

I  Imve  your  letter  of  November  21,  in  which  you  request  my  opinion 
as  to  whether  or  not  the  exemption  from  occupational  license  taxes 
given  by  Chapter  1747S,  Laws  of  Florida,  Acts  of  1935.  to  disabled  vet- 
erans applies  to  occupational  licenses  required  to  operate  coin-operated 
devices  under  Chapter  17257,  Laws  of  Florida,  Acts  of  1935. 

It  is  my  opinion  that  the  exemption  from  occupational  license  taxes 
granted  to  disabled  veterans  by  Chapter  17476.  supra  applies  to  the 
occupational   license   taxes   imposed  by   Chapter    17257.   supra. 


} 
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November  12,  1935. 

PERSON  ENTITLED  TO  HOMESTEAD  EXEMPTION  FROM  1935 
TAXES  MAY  OBTAIN  SAME  AT  ANY  TIME  UPON  PROPER  APPU- 
CATION  TO  TAX  COLLECTOR  OR  CL£RK  OP  THE  CIRCUIT  COURT 
SO  LONG  AS  TAX  SALE  CERTIFICATE  REMAINS  PROPERTY  OF 
THE  STATE  iPORM  FOR  APPLICATION  FOR  EXEMPTION  NOT 
PRESCRIBED    UNDER  CHAPTER    17,060,    ACTS    OF    1935) 

Dear  Sir: 

I  have  your  letter  in  which  you  request  my  opinion  upon  the  fol- 
lowing question: 

If  a  person  entitled  to  the  benefit  of  the  Homestead  exemp- 
tion from  taxation  under  Section  1  of  Article  X  of  the  State 
Constitution,  failed  to  file  with  the  County  Assessor  of  Taxes 
in  the  County  where  the  property  is  located  his  claim  for  ex- 
emption on  or  before  July  1st,  1935,  upon  the  form  prescribed 
by  the  Comptroller,  pursuant  to  Chapter  17,060,  Laws  of  Flor- 
ida, Acts  of  1935,  may  he  at  any  time  after  July  1st.  1935. 
claim  and  receive  the  benefit  of  the  exemption? 

You  state  that  the  form  prescribed  by  you  and  furnished  to  the 
County  Assessors  of  Taxes  provided  for  the  person  claiming  the  exemp- 
tion to  give  the  information  required  by  the  form  set  out  in  Section 
4  of  Chapter  17,060.  supra,  together  with  other  information;  that  the 
form  furnished  by  you  could  have  been  and  was  used  by  most  claim.ants 
in  making  application  for  the  exemption;  that  you  did  not  speciflcally 
prescribe  a  form  pursuant  to  Chapter  17.060.  supra,  and  that  the  form 
which  you  did  prescribe  was  furnished  to  the  County  Assessors  of  Taxes 
prior  to  the  time  that  Chapter  17.060,  supra,  became  a  law:  that  the 
County  Assessors  of  Taxes  were  instructed  to  receive  applications  for 
exemptions  on  the  form  furnished  by  you  and  on  any  other  form  so 
long  as  the  information  contained  therein  was  that  required  by  Section 
4  of  Chapter  17.060,  supra. 

It  is  my  opinion  that  any  person  entitled  to  the  benefit  of  the 
Homestead  exemption  for  the  1935  taxes,  and  who  did  not  receive  the 
exemption  on  the  1933  tax  roll  because  of  his  failure  to  make  appUca- 
tlon  on  the  form  above  referred  to.  may  make  application  to  the  Tax 
Collector  and  have  the  exemption  allowed,  or  failing  in  this,  he  may 
make  application  to  the  Clerk  of  the  Circuit  Court  and  receive  the  bene- 
fit of  the  exemption  so  long  as  the  tax  sale  certificate  against  the  prop- 
erty is  owned  by  the  State.  This  is  true  because  of  the  fact  that  the 
forms  of  application  for  exemption  required  by  Section  4  of  Chapter 
17.060.  supra,  were  not  furnished  to  the  County  Assessors  of  Taxes  and 
for  this  reason  the  persons  entitled  to  the  exemption  were  not  afforded 
an  opportunity  to  comply  with  Chapter  17,060,  supra,  which  required 
the    filing   of    the    application    for    the    exemption.      The    question    was 
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whether  or  not  a  particular  piece  of  property  Is  exempt  from  taxation 
is,  of  course,  a  question  of  fact.  The  owner  of  property  who  desires  the 
benefit  of  the  exemption  for  1935  is  required  to  make  clear  and  con- 
vincing proof  to  the  proper  taxing  official  that  the  property  was  in 
fact  the   Homestead  of  the  applicant  on   January   1st,   A.  D,   1S35, 


December  4.  193S. 

MOTION    PICTURE    STUDIOS    AND    PLANTS— EXEMPTION    FROM 
TAXATION— SECTION    14.    ARTICLE    IX.    CONSTITUTION 

Deer  Sir: 

This  acknowledges  yours  of  the  29th  of  November,  tt^ether  with 
letter  wider  date  of  November  26th,  addressed  to  you. 

The  facts  presented  are  as  follows:  An  Individual  owns  property  up- 
on which  he  proposes  to  erect  motion  picture  studios  and /or  plants, 
which  will  then  in  turn  be  leased  to  the  motion  picture  production 
company  for  the  purpose  of  making  motion  pictures. 

The  Question  presented  is  whether  or  not,  under  the  provisions  of 
Section  14  of  Article  IX,  such  property  is  exempt  from  ad  valorem 
taxation. 

You  will  note  that  under  Section  14  of  Article  IX.  the  exemption  is  of 
"motion  picture  studios  and  plants  which  shall  be  established  in  this 
State  on  or  after  July  1,  1933,  including  all  lands,  buildings,  and  chat- 
tels utilized  in  connection  therewith.  ♦••.'• 

It  is,  therefore,  my  opinion  that  such  property  as  comes  within 
the  limitations  of  said  Section  14  of  Article  IX,  is  exempt  if  owned  by 
one  individual  and  leased  to  another  as  above  outlined. 


December    U,    1935, 

MONEY    RECEIVED    UNDER    WORLD    WAR    VETERANS    ACT    AND 

AMENDMENTS  THERETO  NOT  SUBJECT  TO  TAXATION  UNDER 

CHAPTER  15.789.  ACTS  OF  1931 

Dear  Sir: 

I  have  your  letter  in  which  you  request  my  opinion  upon  the 
following  question: 

Is  money  paid  by  the  United  States  Government  under  the  World 
War  Veterans  Act,  and  amendments  thereto,  to  a  guardian  and  held 
by  him  as  a  deposit  in  a  bank,  subject  to  the  terms  and  provisions  of 
Chapter  15.789,  Laws  of  Florida,  Acts  of  1931,  generally  referred  to 
as  ^e  Florida  Intangible  Tax  Law? 
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By  the  World  War  Veterans  Act, 

"The  compensation,  insurance,  and  maintenance  and  support 
allowance  payable  under  Parts  H.  in,  and  IV,  respectively, 
shall  not  be  assignable;  shall  not  be  subject  to  the  claims  of 
creditors  of  any  person  to  whom  an  award  is  made  under  Parts 
H,  m.  or  IV:  and  shall  be  exempt  from  all  taxation." 

Act   Of    June    7,    1924,   Ch.  320.   Para.   22;    43    Stat,  at   L.   613, 
tJ.S.C-A.  Title  38.  Section  454;  also  UjS.C.A.  Title  38,  Section  618. 

It  is  my  opinion  that  under  the  terms  and  provisions  of  the  above 
quoted  part  of  the  Federal  Statute,  money  paid  by  the  United  States 
Government  under  the  World  War  Veterans  Act.  and  amendments  there- 
to, to  a  guardian  and  held  by  him  as  a  deposit  in  a  bank,  is  exempt  from 
the  terms  and  provisions  of  Chapter  15,789,  supra,  and  the  guardian 
is  not  required  to  make  a  return  of  it  as  Intangible  Personal  Property 
to  the  County  Assessor  of  Taxes.  Raburn  versus  Board  of  Commis- 
sioners of  Mcintosh  County  (Okla.  1934>"  31  Pac.  (2d)   840, 


January   20,   1936. 

MARRIED  WOMAN  WHOSE  HUSBAND  IS  RESIDENT  OF  ANOTHER 

STATE.   MAY   CLAIM   HOMESTEAD   EXEMPTION  IN  FLORIDA 

UNDER  CERTAIN  CONDITIONS 

Dear  Sir- 

I  have  your  letter  of  January  15th,  in  which  you  request  my  opinion 
upon  the  question  of  whether  or  not  a  married  woman  who  owns  prop- 
erty in  Florida,  may  become  a  resident  of  the  State  and  obtain  the 
benefits  of  exemption  from  taxation  under  Section  7  of  Article  X  of 
the  Constitution,  commonly  referred  to  as  the  Homestead  Exemption 
Amendment,  although  her  husband  is  a  citizen  and  resident  of  New 
York  State. 

There  can  only  be  one  head  of  a  family,  and  in  case  of  a  husband 
and  wife  constituting  the  family,  the  husband  would  be  the  head  of 
the  family.  If  the  wife  does  not  reside  with  her  husband  in  New  York, 
and  she  comes  to  Florida  for  the  purpose  of  becoming  a  citizen  and 
resident  of  the  State,  and  therefore  of  setting  up  and  maintaining  a 
separate  and  independence  residence  from  that  of  her  husband,  she 
may  by  complying  with  our  laws  become  a  citizen  and  resident  of  this 
State. 

Any  person  who  is  a  citizen  of  and  resides  in  this  State  and  who  is 
the  head  of  a  family,  is  entitled  to  have  the  Homestead  exempted  from 
all  taxation  other  than  special  assessments  for  benefits  up  to  the  valua- 
tion of  Five  Thousand  DoUars. 
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It  is  my  opinion  that  if  a  married  woman  whose  husband  is  a 
citizen  and  resident  of  New  York,  becomes  a.  citizen  and  resident  of 
Florida  as  above  set  out.  and  actually  becomes  the  head  of  a  famili/, 
which  family  resides  with  her  in  her  Florida  home,  she  will  be  entitled 
to  the  benefits  of  the  Homestead  Exemption  from  texation  as  provided 
by  Section  7  of  Article  X  of  the  State  Constitution. 


January  20,  1936. 

CONDITIONS    UNDER    WHICH    LESSEE    STOCKHOLDER   OP 

CORPORATION  OWNING  APARTMENT  HOUSE  ENTITLED 

TO  HOMESTEAD  EXEMPTION. 

Dear  Sir: 

■   I  have  your  letter  in  which  you  recite  the  following  facts: 

A  corporation  owns  an  apartment  building  and  property  upon 
which  the  building  is  located,  which  consists  of  several  apartments 
or  units.  Tills  is  the  only  property  owned  by  the  corporation.  The 
stock  of  the  corporation  is  owned  by  persons  who  have  leases  upon  and 
who  live  in  the  apartments,  and  the  stock  ownership  of  each  stockholder 
tenant  represents  the  value  of  the  apartment  in  which  he  lives.  Most 
of  the  lessee  stockholders  are  heads  of  families  and  are  citizens  of 
Florida,  and  are  otherwise  entitled  to  the  benefits  of  the  tax  exemption 
granted  by  Section  7  of  Article  X  of  the  Constitution,  generally  referred 
to  as  the  Homestead  Exemption  Amendment. 

The  corporation  and  the  lessee  stockholders  now  propose  to  execute 
and  record  in  the  office  of  the  Clerk  of  the  Circuit  Court  of  the  county 
in  which  the  property  is  located,  an  instrument  showing  the  Interest 
of  each  lessee  stockholder.  You  request  my  opinion  as  to  whether  the 
l^see  stockholder,  who  is  the  head  of  a  family  and  who  is  a  citizen 
of  Florida,  and  who  resides  in  one  of  the  apartments  as  his  bona  fide 
home,  is  entitled  to  an  exemption  from  taxation  upon  his  Interest  In 
the  apartment  building  and  property  up  to  the  valuation  of  Five  Thou- 
sand Dollars. 

The  Homestead  Exemption  Amendment  to  the  Constitution  should 
in  my  opinion  receive  a  liberal  construction,  so  that  the  Intention  of  the 
people  in  adopting  It  will  be  given  effect.  The  legislature  of  1936  en- 
acted Chapter  17060  for  the  purpose  of  providing  an  orderly  method  of. 
procedure  for  administering  the  law,  and  to  give  expression  to  the  view 
that  the  Amendment  should  be  liberally  construed. 

In  Section  2  of  this  Act  the  Legislature,  however,  limited  the  grant- 
ing of  the  exemptions  as  follows: 

"But  no  such  exemption  of  more  than  Five  Thousand  Dol- 
lars shall  be  allowed  to  any  one  person  or  on  any  single  parcel 
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of  real  property,  nor  shall  the  amount  of  the  exemption  aUowed 
any  person  exceed  the  proportionate  assessed  valuation  based 
upon  the   interest  owned   by  such   pei^on." 

This  provision  of  the  law  limits  the  total  exemption  to  $5,000.00 
"on  any  single  parcel  of  real  property".  The  single  parcel  of  real  prop- 
erty referred  to  is  the  property  upon  which  the  homestead  is  located, 
and  cannot  exceed  160  acres  outside  of  the  town  or  city  and  one-half 
acre  within  the  town  or  city. 

The  maximum  amount  of  the  exemption  "on  any  single  parcel  of 
real  property"  is  $5,000  assessed  value.  This  $3,000  should  be  allocated 
to  each  lessee  stockholder  in  proportion  to  his  mterest  in  the  apart- 
ment building  and  property,  provided,  of  course,  that  there  is  of  record 
in  the  ofQce  of  the  Clerk  of  the  Circuit  Court  an  instrument  by  and 
under  which  the  title  is  claimed. 

It  is  my  opinion  that  each  lessee  stockholder  who  is  the  head  of  a 
family  and  who  is  a  citizen  of  Florida  and  resides  in  one  of  the  apart- 
ments with  his  family  on  January  1st,  is  entitled  to  an  exemption  from 
taxation  in  an  amount  which  his  interest  in  the  apartment  and  property 
of  the  corporation  bears  to  the  maximum  exemption  of  the  entire  prop- 
erty which  is  $5,000. 

In  other  words,  the  amount  of  exemption  to  which  such  a  lessee 
stockholder  is  entitled  is  that  part  of  the  $5,000.00  maximum  exemption 
which  would  be  allocated  to  him  in  proportion  to  his  interest  m  the 
apartment  building  and  property. 


February  15,  1936. 

PERSON   CLAIMING   EXEMPTION  UNDER    SECTION    7.   ARTICLE    X 

OF   STATE    CONSTITUTION.   OF   LIFE  INTEREST   MUST   SHOW 

THAT  INSTRUMENT  CREATING  INTEREST  IS  OP  RECORD 

IN  OFFICE  OF  CLERK  OF  CIRCUIT  COURT  OR  OFFICE 

OP    COUNTY    JUDGE    IN    COUNTY    WHERE 

PROPERTY  LIES 

Dear  Sir: 

I  have  your  letters  requesting  my  opinion  upon  the  following 
questions : 

1.  Is  a  person  who  is  a  citizen  and  resident  of  Florida  and  who 
resides  upon  the  property  and  makes  it  his  home,  but  who  has  only 
an  unrecorded  life  estate  therein,  entitled  to  the  benefit  of  tax  exemption, 
as  to  his  interest,  granted  by  Section  7  of  Article  X  of  the  State  Con- 
stitution, generally  referred  to  as  the  Homestead  Exemption  Amend- 
ment? 
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2.  Is  a  widow,  who  is  a  citizen  of  Florida  and  resides  upon  the 
property  as  her  home,  but  who  has  only  a  life  estate  therein  by  virtue 
of  a  deed  recorded  in  the  public  records  of  the  County  where  the  prop- 
erty is  located,  entitled  to  the  benefit  of  tax  exemption,  as  to  her  in- 
terest, granted  by  Section  7  of  Article  X  of  the  State  Constitution, 
generally   referred   to   as    the  Homestead   Exemption   Amendment? 

3.  Is  a  person  who  is  a  citizen  of  Florida  and  resides  upon  the 
property  as  his  home,  but  who  has  only  a  life  estate  therein  by  virtue 
of  a  Will,  which  Will  has  been  probated,  or  admitted  to  Record  in  the 
County  where  the  property  is  located,  entitled  to  the  benefit  of  tax 
exemption,  as  to  his  interest,  granted  by  Section  7  of  Article  X  of  the 
State  Constitution,  generally  referred  to  as  the  Homestead  Exemption 
Amendment. 

Section  2  of  Chapter  17,060,  Laws  of  Florida.  Acts  of  1935.  regTilates 
the  allowance  of  exemption  of  homesteads  from  taxation  and  pre3crlt>es 
the  duties  of  County  and  City  officials  and  taxpayers  with  reference 
thereto.    Section  2  reads  in  part  as  follows: 

"Every  person  who  is  a  citizen  and  resident  of  the  State 
of  Florida  and  who  has  the  legal  or  beneficial  title  in  equity 
to  real  property  in  the  State  of  Florida,  including  vendees  in 
possession  under  bona  fide  contracts  to  purchase  and  such  in- 
struments by  antf  under  which  such  title  is  claimed  are  rec- 
orded with  the  Clerk  of  the  Circuit  Court  of  the  County  in  which 
said  homestead  property  lies  and  who  resides  thereon  and  In 
good  faith  makes  the  same  his  or  her  permanent  home  shall 
be  deemed  to  be  the  head  of  a  family  and  entitled  to  an  ex- 
emption from  all  taxation,  except  for  special  assessments  for 
benefits,  up  to  the  assessed  valuation  of  Five  Thousand  Dollars 
on  said  homestead.  The  said  exemption  shall  extend  to  widows 
having  such  title,  or  who  reside  on  said  property  by  virtue  of 
doiuer  or  who  have  an  estate  therein  limited  in  time  bif  deed. 
will,  jointure  or  settlement,  or  otherwise,  and  to  widowers  and 
other  single  persoTis  who  make  their  home  upon  property  to 
which  they  have  the  legal  or  equitable  beneficial  title."  (Em- 
phasis suppUed) . 

Under  the  quoted  part  of  Section  2  of  Chapter  17,060,  supra,  the 
person  claiming  the  benefit  of  the  exemption  must,  in  addition  to  other 
things,  show  that  there  is  of  record  in  the  office  of  the  Clerk  of  the 
Circuit  Court  in  the  County  where  the  property  lies  an  instrument 
by  and  under  which  his  title  is  claimed,  or  that  there  is  of  record  in 
the  office  of  the  County  Judge  in  the  County  where  the  property  lies 
a  Will  under  which  legal  or  equitable  beneficial  title  is  claimed. 

Based  upon  the  foregoing,  it  is  my  opinion: 

1.  That  your  first  question  must  be  answered  in  the  negative  be- 
cause the  Ufe  interest  claimed  in  the  property  is  not  evidenced  by  an 


^ 
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instnunent  recorded  in  the  office  of  the  Clerk  of  the  Circuit  Court  of 
the  County  in  which  the  property  lies,  nor  is  there  of  record  in  the 
office  of  the  County  Judge  tn  the  County  where  the  property  lies  a 
Will  creating  the  life  interest, 

2.  That  your  second  question  must  be  answered  in  the  affirmative 
because  the  widow  claims  a  life  interest  hy  virtue  of  a  deed  which  Is 
recorded  in  the  County  where  the  property  lies. 

3.  That  your  third  question  must  be  answered  in  the  affirmative 
because  the  ^ife  interest  is  claimed  by  virtue  of  a  Will  which  has  been 
duly  probated,  of  admitted  to  record,  in  the  County  where  the  property 


February  25,  1936. 

ALIEN  NOT  ENTITLED  TO  BENEFIT  OP  HOMESTEAD  EXEMPTION 
UNDER  SECTION  7  OF  ARTICLE  X  OP  STATE  CONSTITUTION 

Dear  Str: 

1  have  your  letter  in  which  you  request  my  opinion  upon  the  fol- 
lowing question: 

Is  a  person  who  is  otherwise  qualified  to  receive  the  bene- 
fits of  Section  7  of  Article  X  of  the  State  Constitution,  generally 
referred  to  as  the  Homestsad  Exemption  Amendment,  but  who 
is  a  British  subject,  entitled  to  the  tax  exemption  granted  by 
the  Amendment? 

Your  question  was  answered  in  the  negative  by  Question  xn  of 
my  opinion  to  you  of  January  10,  1935.  Since  that  opinion  was  written 
the  Supreme  Court;  in  the  case  of  Steuart  vs.  State  ex  rel.  Dolcimascolo. 
AprU  23,  1935,  reported  in  161  So.  378,  held  that: 

"residents  of  the  State  of  Florida  who  are  aliens  and  not  citizens 
of  the  United  States  are  not  included  within  the  terms  or  the 
intendments  of  section  7  of  article  10  of  the  Constitution 
adopted  in  1934.  providing  that  'There  shall  be  exempted  from 
all  taxation,  other  than  special  assessments  for  benefits,  to  every 
head  of  a  family  who  is  a  citizen  of  and  resides  in  the  State 
of  Florida,  the  homestead  as  defined  in  Article  X  of  the  Con- 
stitution of  the  State  of  Florida.'  " 

Reaffirming  my  former  opinion  of  January  10,  1935,  it  is  my  opinion 
that  a  person  who  is  otherwise  qualified  to  receive  the  benefits  of  Sec- 
tion 7  of  Article  X  of  the  State  Constitution  but  who  is  a  British  subject 
is  not  entitled  to  the  tax  exemption  granted  by  the  Amendment.  This 
opinion  applies  not  only  to  British  subjects  but  to  all  aliens. 
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Mareh  IT.  IffSe. 

TAXATION— PERSON  HAVING  UNRECORDED  CONTRACT  TO  PUR- 
CHASE PROPERTY  NOT   ENTITLED  TO  HOMESTEAD   EX 
EMPTION  UNDER  SECTION  7.  ARTICLE  X,  OP  THE 
STATE   CONSTITUTION 

Dear  Sir: 

I  have  your  letter  in  which  you  retjuest  my  opinion  upon  the  lol- 
lowins  question: 

Is  a  person  who  is  a  citiaen  and  restd«5t  of  Florida,  and  who  is 
the  head  o(  a  family,  and  who  resides  upon  the  property  with  his  family 
and  makes  it  his  home,  but  who  ha?  an  unrecorded  contract  to  purchase 
the  property,  entitled  to  the  benefit  of  tax  exemption  as  to  his  interest, 
granted  by  Section  7  of  Articls  X  of  the  State  Constitution.  gener&Uy 
referred   to  as  the  Homestead   E^xemption  Amendment? 

Section  2  of  Chapter  17,060.  Laws  of  Florida.  Acts  of  1935,  regulates 
the  allowance  of  exemption  of  homesteads  from  taxation  and  prescribes 
the  duties  of  Comity  and  City  officials  and  taxpayers  with  reference 
thereto.    Section  2  reads  in  part  as  follows: 

"Every  person  who  is  a.  citizen  and  resident  of  the  State 
of  Florida  and  who  has  the  legal  or  beneficial  title  in  equity 
to  real  property  in  the  State  of  Florida.  Including  vendees  in 
possession  under  bona  fide  contracts  tg  purchase  and  such  in- 
struments by  and  under  which  such  title  is  claimed  are  rec~ 
orded  with  the  Clerk  of  the  Circuit  Court  of  the  County  in  which 
said  homestead  property  lies  and  who  resides  thereon  and  in 
good  faith  makes  the  same  his  or  her  permanent  home  shall 
be  deemed  to  be  the  head  of  a  family  and  entitled  to  an  exemp- 
tion from  all  taxation,  except  for  special  assessments  for  bE^ne- 
fits,  up  to  the  assessed  valuation  of  Five  Thousand  Dollars  on 
said  homestead.  The  said  exemption  shall  extend  to  widows 
having  such  title,  or  who  reside  on  said  property  by  virtue  of 
dovier  or  who  have  an  estate  therein  limited  in  time  by  deed. 
will,  jointure  or  settlement,  or  otherwise,  and  to  widowers  an-i 
other  single  persons  who  make  their  home  upon  property  to 
which  they  have  the  legal  or  eijuitable  beneficial  title."  (Em- 
phasis supphed). 

Under  the  quoted  part  of  Section  2  of  Chapter  17,060,  supra,  the 
person  claiming  the  benefit  of  the  exemption  must,  in  addition  to  other 
things,  show  that  there  is  of  record  in  the  office  of  the  Clerk  of  the 
Circuit  Court  in  the  County  where  the  property  lies,  an  instrument  by 
and  under  which  his  title  is  claimed,  or  that  there  is  of  record  in  the 
office  of  the  County  Judge  in  the  County  where  the  property  lies  a 
will  under  which  legal  or  equitable  beneflclal  title  Is  claimed. 
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of  the  Homestead  Exemption  because  the  contract  under  which  he  claims 
an  interest  in  the  property  is  not  recorded  in  the  office  of  the  Clerk 
of  the  Circuit  Court  in  the  County  in  which  the  property  lies.  (See 
Opinion  to  you  of  February  15,  1936.) 


April   17,  1936. 

TAXATION— PROPERTY  LEASED  TO  INDUSTRIAL  PLANT  NOT 

SUBJECT  TO  EXEMPTION 

Dear  Sir: 

This  is  in  reply  to  your  inquiry  as  to  whether  or  not  Section  12. 
Article  IX.  of  the  Florida  Constitution  as  Amended,  exempts  leased 
property  used  and  occupied  by  industrial  plants  therein  specified. 

It  is  my  opinion  that  the  exemption  does  not  apply  to  leased 
property  but  applies  only  to  property  owned  and  used  by  such  industrial 
plants.  It  is  apparent  from  the  second  paragraph  of  said  Section  12, 
Article  IX,  as  amended,  that  this  is  the  proper  construction  to  be 
given  said  constitutional  provision.  The  words  "The  exemption  herein 
authorized  shall  not  apply  to  real  estate  owned  and  used  by  such  in- 
dustrial plants  except"  clearly  Indicate  that  the  constitutional  exemp- 
tion applies  only  to  real  estate  owned  and  used  by  such  Industrial  plants 
as  come  within  the  exceptioji  stated. 

This  view  is  in  harmony  with  the  principles  involved  in  my  opinion 
under  date  of  July  25,  1933,  involving  the  exemption  of  property  from 
taxation  which  Is  leased  but  not  owned  by  an  educational  Institution 
occupied  by  it  solely  for  educational  purposes.  This  view  is  also  in 
harmony  with  the  principles  announced  by  the  Supreme  Court  of 
Florida  in  the  case  of  Jefferson  Standard  Life  Insurance  Company  vs. 
City  of  Wildwood.  reported  in  Volume  160  Southern  Reporter,  page  208. 


June   10.    1936. 

TAXATION— HOMESTEAD   EXEMPTION— PROPERTY  OWNED 

JOINTLY  BY  HUSBAND  AND  WIFE.  THE  HUSBAND 

BEING  AN  ALIEN 

Ucar   S»: 

This  is  in  reply  to  your  letter  of  June  4.  enclosing  copy  of  letter 
from  the  Tax  Assessor  of  Dade  County. 

Tou  inquire  to  what  extent,  if  any,  property  occupied  as  a  home 
by  a  married  woman,  citizen  of  Florida,  who  is  residing  with  her  alien 
husband,  can  participate  in  the  exemption  from  taxation  provided  by 
Article  X.   Section    7,   of   the   Folrida    Constitution   as   amended.     You 
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state  that  the  property  is  owned  jointly  by  the  husband  and  wife.  The 
enclosed  letter  indicates  that  the  wife  is  the  owner  of  securities  which 
provide  for  the  support  of  the  family. 

It  has  been  definitely  decided  by  the  Florida  Supreme  Court,  in 
the  case  of  Steuart  vs.  State,  161  So.  378.  that  an  alien  head  of  a 
family  is  not  entitled  to  the  tax  exemption  provided  by  the  constitutional 
provision  hereinabove  referred  to.  It  is  clear,  therefore,  that  if  the 
husband  is  in  fact  the  head  of  the  family,  he  is  not  entitled  to  the 
exemption. 

Sufficient  facts  are  not  stated  to  permit  me  to  determine  whether 
or  not  the  wife  in  this  particular  case  would  be  the  head  of  the  family, 
The  Supreme  Court  of  Florida  has  never  passed  upon  the  question  of 
whether  a  wife  becomes  the  head  of  the  family  by  reason  of  the  fact 
that  she  supports  the  family  with  her  private  income.  The  definition 
of  what  constitutes  the  head  of  the  family  within  the  meaning  of 
the  constitutional  exemption  set  forth  in  Chapter  17060,  Acts  of  1935. 
does  not  exactly  fit  the  situation  here  presented.  It  Is  my  opinion  that 
if  the  facts  actually  disclose  that  the  wife  Is  the  head  of  the  family  she 
will  then  be  entitled  to  apply  for  and  receive  the  benefits  of  the  exemp- 
tion from  taxation.  If.  on  the  other  hand,  the  facts  disclose  that  she 
is  not  actually  the  head  of  the  family,  then  she  is  not  entitled  to  ap- 
ply for  or  receive  any  of  the  benefits  of  the  exemption. 

The  Tax  Assessor  of  Dade  County,  in  the  enclosed  letter,  seem^  to 
be  of  the  opinion  that  the  interests  of  the  husband  and  wife  can  be 
separated  for  the  purpose  of  applying  the  provisions  of  the  Constitution 
relating  to  homestead  exemptions.  This  is  not  the  case,  because  the 
joint  ownership  of  the  husband  and  wife  would  constitute  a  single 
separate  estate,  known  as  an  estate  by  the  entirety.  This  estate  is 
not  capable  of  being  divided.  The  exemption  would  have  to  be  granted 
or  disallowed  as  to  the  entire  joint  estate. 

In  the  absence  of  further  facts  to  establish  the  fact  that  the  wife 
is  actually  the  head  of  the  family,  it  is  my  opinion  that  the  exemption 
should  be  disallowed,  in  view  of  the  following  language  contained  in 
the  opinion  of  the  Supreme  Court  in  the  case  hereinbefore  mentioned: 

"Exemptions  from  taxation,  whether  stated  in  the  Consti- 
tution or  in  statutes,  are  to  be  construed  against  the  claimant 
and  in  favor  of  the  taxing  power  In  cases  of  doubt.  Rast  v. 
Hulvey,  77  Fla.  74,  80  So.  750.  Therefore,  a  claim  for  exemp- 
tion under  section  7  of  article  10  of  the  Constitution  is  not 
allowable  unless  such  claim  is  sustainable  under  the  precise 
language  of  that  section,  which  language  no  department  of  the 
state  government,  whether  judicial,  legislative,  or  executive, 
has  authority  to  amend,  add  to,  detract  from,  or  alter,  in  favor 
of  or  against  claimants  not  strictly  entitled,  or  debarred,  under 
the  words  of  the  Constitution  Itself." 
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August  4.  1936. 

TAXATION— EXEMPTION   OP   PROPERTY  UNDER   SECTION    12, 
ARTICLE  IX  OF  FLORIDA  CONSTITUTION  AS  AMENDED— 

PROPERTY  ON  LEASED  PREMISES 

Dear  Sir: 

Under  date  of  April  17.  1936,  I  furnished  you  my  written  opinion 
to  the  effect  that  Section  12,  Article  IX  of  the  Florida  Constitution 
as  Amended  does  not  exempt  from  taxation  leased  property  used  and 
occupied  by  the  industrial  plants  therein  specified. 

You  now  inquired  whether  improvements  erected  on  said  leased 
property  by  such  industrial  plants  with  the  express  understanding  that 
said  improvements  may  be  removed  by  the  lessee  at  the  termination 
of  the  lease  are  subject  to  taxation  or  are  exempt  under  said  con- 
stitutional provision.  It  is  my  opinion  that  said  improvements  are 
exempt  from  taxation  when  the  right  is  expressly  reserved  in  the  lease 
to  remove  same  at  the  termination  of  the  lease  or  when  the  lease  other- 
wise shows  on  its  face  that  as  between  the  parties  thereto  the  improve- 
ments do  not  become  a  part  of  the  real  estate.  See  26  Corpus  Juris, 
page  710,  and  authorities  cited  therein. 


September  24,  1936. 

TAXATION— FLORIDA    FOREST    SERVICED— GASOLINE    EXEMPTION 

ON  TRUCKS   AND   TRACTORS  OPERATED  EXCLUSIVELY  ON 

FEDERAL    AND  STATE    PUNDS 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  September  9,  In  which  you  request 
my  opinion  as  to  whether  the  State  Board  of  Forestry  is  exempt  from 
payment  of  the  state  gasoline  tax  in  certain  instances  outlined  specifical- 
ly by  you. 

In  the  instances  outlined  by  you  in  which  the  trucks  and  tractors 
are  operated  wholly  from  federal  and  state  funds,  It  is  my  opinion 
that  the  State  Board  of  Forestry  is  exempt  from  payment  of  the  state 
gasoline  tax.  In  the  instances,  however,  when  the  truclts  or  tractors 
are  operated  on  private  lands  for  which  there  are  asse^ment  charges 
against  the  individual  land  owners,  this  exemption  would  not  apply. 
My  opinion  of  September  2,  1932,  reported  in  the  Biennual  Report  of 
the  Attorney  General  for  1931-32,  page  1035  thereof,  to  the  effect  that 
the  State  Forestry  Board  was  not  exempt  from  the  gasoline  tax  was 
based  on  the  fact  that  asses-sment  charges  were  made  |ind  collected 
against   individual  land  owners. 
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October   29.    1»35. 

TAXATION— LICENSES— EXEMPTION— AMEN  WORU3  WAR 

VETERAN 

Dear  Sir: 

I  have  your  letter  of  the  24th  Inst.,  making  inquiry  as  to  whether 
an  American  citizen — a  disabled  veteran  having  served  In  the  English 
Army  during  the  World  War^ls  entitled  to  an  exemption  on  license 
taxes  under   Chapter   17,478.  Acts  of   1935. 

By  reference  to  said  Act  you  will  note  that  to  be  entitled  to  tbe 
exemption  one  must  be  a  bona  fide  permanent  resident  elector  of  the 
state  of  Florida  and  must  have  served  in  the  United  States  army. 
navy  or  marine  corp  in  the  World  War  or  the  Spanish-American  War 
and  honorably  discharged  therefrom  as  well  as  beinf  disabled  to  i>er- 
torm  manual  labor.  Unless  one  has  the  qualifications  mentioned  in 
the  statute  he  would  not  be  entitled  under  the  law  to  the  exemption 
provided  thereby. 


April    10.    1936. 

UNDER  ACT  OF  THE  CONGRESS  OF  MARCH  20.  1936,  SHARES  OP 

PREFERRED  STOCK  ISSUED  BY  NATIONAL  OR  STATE  BANKS 

WHEN  OWNED  BY  R.  F.  C.  EXEMPT  PROM  INTANGIBLE 

TAXATION 

Dear  Sir: 

On  February  10,  1936,  I  wrote  you  an  opinion  to  the  effect  that 
shares  of  preferred  stock  issued  by  National  banks  when  owned  by 
the  Reconstruction  Finance  Corporation  were  subject  to  the  Florida 
Intangible  Tax  Law  (Chapter  15,789,  Laws  of  Florida.  Acts  of  1931). 

An  Act  of  the  Congress  approved  March  20.  1936.  reads  in  part 
as  follows: 

"  'Notwithstanding  any  other  provision  of  law  or  any  privilege  or 
consent  to  tax  expressly  or  impliedly  granted  thereby,  the  shares  of 
preferred  stock  of  national  banking  associations,  and  the  shares  of 
preferred  stock,  capital  notes,  and  debentures  of  State  banks  and 
trust  companies,  heretofore  or  hereafter  acquired  by  Reconstruction 
Finance  Corporation,  and  the  dividends  or  interest  derived  therefrom 
by  the  Reconstuction  Finance  Corporation,  shall  not,  so  long  as  Re- 
construction Finance  Corporation  shall  continue  to  own  the  same,  be 
subject  to  any  taxation  by  the  United  States,  by  any  Territory,  depend- 
ency, or  possession  thereof,  or  the  District  of  Columbia,  or  by  any 
State,   county,  municipality,   or   local    taxing   authority,   whether   now. 
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heretofore,  or  hereafter  imposed,  levied,  or  assessed,  and  whether  for  a 
past,   present,  or  future  taxing   period."  " 

In  view  of  the  above  referred  to  Act  of  the  Congress  speciflcally 
exempting  from  all  taxation  the  shares  of  preferred  stock  issued  by 
National  or  State  banks  when  such  shares  are  owned  by  the  Recon- 
struction Finance  Corporation,  you  will  please  consider  my  opinion  of 
February  10,  1936,  as  recalled.  1  suggest  that  you  notify  aU  of  the 
County  Tax  Assessors  so  that  they  will  not  assess  such  exempted 
Shares  of  stock  on  the   1936  Intangible  Tax  Rolls. 


January  24,   1935. 

PROPERTY  OWNED  BY  MUNICIPALITY  AND  LEASED  TO  COUNTY 

AND  USED  AS  A  SITE  FOR  A  COURT  HOUSE  AND  JAIL 

EXEMPT    FROM    TAXATION 

Hear  Sir: 

This   will  acknowledge   receipt   of   your  letter   of  January   21st,  to 

which  is  attached  a  copy  of  a  letter  from  Honorable , 

County  Assessor  of  Taxes  of  Martin  County.  I  quote  the  following  from 

the  letter   of   Mr. : 

"The  building  being  used  as  a  Court  House  in  this  County 
is  a  former  city  school  building  and  is  owned  by  the  City  of 
Stuart.  Also  the  Grounds  lin  rear  of  Court  House)  upon  which 
the  jail  is  built  is  owned  by  the  City  of  Stuart. 

"The  County  pays  to  the  City  a  monthly  rental  for  the 
use  of  the  building  and  grounds,  just  as  any  individual  would 
have  to  do.  •  '  •  •  •  • 

"This  property  has  been  exempted  from  taxes  since  the 
formation  of   the  County." 

You    request   my   opinion   as    to    whether    or    not   this    property   is 
exempt  from  taxation. 

Section  897,  Compiled  General  Laws  of  Florida.  1927,  exempts  from 
taxation : 

"All  public  property  of  the  several  coimties,  cities,  villages, 
towns  and  school  districts  in  this  State,  used  or  intended  for 
public  purposes,  including  both  real  and  personal  property  of 
all  fire,  hose  and  hook  and  ladder  companies,  except  lands  sold 
for  taxes  for  the  use  of  any  counties,  cities,  villages,  towns  or 
school   districts." 

Under  our  Constitution  and  laws,  all  property  is  subject  to  taxation 
unless    specifically    exempted    therefrom.     The    Supreme    Court    of   our 
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State  has  adopted  a  strict  rule  of  construction  in  reference  to  the 
exemption  of  property  from  taxation.  Rast.  Tax  Collector  of  Duval 
County,  versus  Hulvey,  77  Pla.  74,  SO  So,  750, 

"In  respect  to  taxation  of  cities,  however,  the  rule  Is  other- 
wise. Inasmuch  as  taxation  of  pubhc  property  would  neces- 
sarily involve  other  taxation  for  the  payment  of  taxes  so  laid, 
such  property  is  usually  excluded  by  implication  from  the  oper- 
ation of  laws  imposing  general  taxes,  unless  there  is  a  clear 
intent  to  include  it,  *  •  *  •  •  In  this  respect  our  statute,  sec- 
tion 897,  Comp.  Gen.  Laws  1927.  in  so  far  as  it  relates  to  cities 
and  counties,  is  largely  declaratory  of  the  general  rule  inde- 
pendent  of  statute." 

ORANGE  STATE  OIL  CO.  vs.  AMOS 
130  So,    797. 

It  is  my  opinion  that  under  Section  897,  supra,  this  property  is 
exempt  from  taxation  as  it  is  the  property  of  the  City  of  Stuart  and 
is  being  used  for  a  public  purpose  by  a  political  division  of  the  State. 

to-wit,  Martin  County. 


January  22.  1935, 

TAXATION,    EXEMPTIONS 

Dear  Sir: 

Your  telegram  STOP  If  a  person  who  is  entitled  to  the  benefit  of 
Section  Seven  of  Article  Ten  of  the  Constitution  known  as  Homestead 
Exemption  Amendment  is  also  entitled  tcf  exemption  as  Ex  Service  man 
under  Section  Nine  of  Article  Nine  of  the  Constitution  and  Chapter 
Sixteen  Two  Ninety  Eight  Acts  of  Nineteen  Thirty  Three  he  may  take 
exemption  as  Ex  Service  man  on  homestead  property  wherever  located 
in  this  State  or  he  may  take  exemption  on  other  property  owned  by 
him  wherever  located  in  this  State  STOP  If  entitled  to  both  exemp- 
tions on  January  First  he  may  receive  benefit  of  both  exemptions  In 
the  same  year. 


January  10.  193S. 

TAXATION— APPLICATION  OF  SECTION  7  OP  ARTICLE  X  OP  THE 

STATE    CONSTITUTION— EXEMPTION    OF    HOMESTEADS 

FROM  TAXATION 

Deat  SiP: 

I  have  your  communication,  together  with  a  list  of  questions  con- 
cerning the  application  of  Section  7  of  Article  X  of  the  State  Constltu- 
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tion,  generally  referred  to  as  the  "Homestead  Exemption  Amendment". 

I  give  below  the  Questions  asked  by  you,  together  with  my  answers 
thereto : 

Section  7  of  Article  X  of  the  State  Constitution  reads  as  follows: 

"There  shall  be  exempted  from  aU  taxation,  other  than  special 
assessments  for  benefits,  to  every  head  of  a  family  who  is  a  citizen  of 
and  resides  in  the  State  of  Florida,  the  homestead  as  defined  in  Article 
10  of  the  Constitution  of  the  State  of  Florida  up  to  the  valuation  of 
$5,000.00:  provided,  however,  that  the  title  to  said  homestead  may  be 
vested  in  such  head  of  a  family  or  in  his  lawful  wife  residing  upon  such 
homestead  or  in   both." 

Section  1  of  Article  X  of  the  State  Constitution  reads  as  follows: 

"A  homestead  to  the  extent  of  one  hundred  and  sixty  acres  of 
land,  or  the  half  of  one  acre  within  the  limits  of  any  Incorporated  City 
or  Town,  owned  by  the  head  of  a  family  residing  in  this  State,  to- 
gether with  one  thousand  dollars'  worth  of  personal  property,  and 
the  improvements  on  the  real  estate,  shall  be  exempt  from  forced  sale 
under  process  of  any  court,  and  the  real  estate  shall  not  be  alienable 
without  the  joint  consent  of  husband  and  wife,  when  that  relation 
exists.  But  no  property  shall  be  exempt  from  sale  for  taxes  or  assess- 
ments, or  for  the  payment  of  obligations  contracted  for  the  purchase 
of  said  property,  or  for  the  erection  or  repair  of  improvements  on  the 
real  estate  exempted,  or  for  house,  field  or  other  labor  performed  on 
the  same.  The  exemption  herein  provided  for  in  a  City  or  Town  shall 
not  extend  to  more  improvements  or  buildings  than  the  residence  and 
business  house  of  the  owner;  and  no  judgment  or  decree  or  execution 
shall  be  a  lien  upon  exempted  property  except  as  provided  in  this 
article." 


JDoes  "homestead"  as  used  in  this  Amendment,  apply  only  to  real 
estate  or  may  it  also  include  personal  property? 

The  word  "homestead"  as  it  appears  in  Section  7  of  Article  X  of  the 
Constitution  of  1885  applies  only  to  "••**  one  hundred  and  sixty  acres  of 
land,  or  the  half  of  one  acre  within  the  limits  of  any  incorporated  City 
or  Town***'  and  the  improvements  on  the  real  estate*"*"  and  does 
not  apply  to  personal  property.  See  Section  1  of  Article  X  of  the  Con- 
stitution. 


PROPERTY  IN    INCORPORATED   CITY   OR   TOWN   TO   WHICH 

EXEMPTION   SHALL    APPLY.      MEANING    OF    RESIDENCE 

AND  BUSINESS  HOUSE  OP  OWNER 

""••'•the  half  of  one  acre  within  the  limits  of  any  incorporated 
City  or  Town,  '•••'and  the  improvements  on  the  real  estate  ***•■. 
The  exemption  herein  provided  for  In  a  City  or  Town  shall  not  extend 
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to    more   imcprovements   or    buildings   than   the   residence    and    business 
bouse  or  the  owner*  •  •  • ."    section  1  of  Article  X  of  the  Constitution. 

All  answers  under  Noa.  II  throuRh  VI  assume  that  the  homestead 
l3  located  within  an  incorporated  City  or  Town  and  does  not  include 
more  than  a  half  acre  of  land. 


Where  all  the  improvements  upon  an  half  acre  or  I^g,  In  an  In- 
corporated City,  are  rental  properties,  what  improvements  other  than 
the  actual  residence  may  be  exempted? 

If  property  owned  In  a  City  is  under  half  acre,  but  is  made  up  of 
several  buildings,  one  of  which  is  used  for  a  homestead  and  the  balance 
rented,  Is  the  property  eUglble  for  an  exemption,  and  if  so.  is  all  the 
property  eligible  up  to  $5000..  or  just  what  portion  of  the  value  used 
for  a  homestead? 

If  residing  on  the  premises  constitutes  a  homestead,  then  is  the 
flrst  $5000.  value  of  all  properties  where  the  owner  actually  resides 
thereon,  eligible  for  an  exemption,  such  as  a  duplex,  apartment  build- 
ing, or  small  hotel? 

When  the  head  of  a  family,  who  Is  a  citizen  of  and  resides  tn 
Florida,  owns  one-half  acre  or  less  land  In  an  Incorporated  City  or 
Town  which  Is  his  homestead,  and  has  thereon  his  residence  and  other 
improvements,  (in  the  same  building  or  separate  buildings  which  he 
rents)  he  Is  entitled  to  have  the  Tax  Assessor  consider  the  value  of 
his  residence  and  the  land  upon  which  it  is  located  in  determining  his 
exemption,  and  if  it  appears  that  the  rental  property  Is  being  used 
'the  rents  therefrom)  as  a  means  of  making  the  owner's  livelihood,  then 
such  property  should  be  considered  by  the  Tax  Assessor  as  a  part  of  the 
homestead  which  is  exempt  up  to  the  valuation  of  $5,000.00.  Cowdery 
versus  Herring,  143  So.  433. 

in. 

Are  buildings  of  all  lEinds,  used  in  part  by  the  owner  as  a  residence, 
exempt? 

Buildings  of  all  kinds  used  In  part  by  the  head  of  a  family,  who 
is  a  citizen  of  and  resides  tn  Florida,  as  his  residence,  are  to  be  con- 
sidered as  his  homestead  if  the  part  not  actually  occupied  as  his  resi- 
dence or  as  his  place  of  business  Is  rented  and  the  rents  therefrom  are 
used  as  a  means  of  making  the  owner's  livelihood.  Cowdery  versus 
Herring,  supra. 

TV. 

Is  a  hotel  in  which  the  owner  resides  with  his  family  exempt? 

If  the  head  of  a  family,  who  Is  a  citizen  of  and  a  resident  of  Flor- 
ida, owns  a  hotel  building  and  resides  therein  with  his  family  and  uses 
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it  as  bis  home  and  operates  it,  the  Assessor  should  consider  the  value 
of  the  land  and  the  building  in  determining  the  amount  of  the  exemp- 
tion. If  the  owner  lives  in  the  hotel  building  but  does  not  operate  the 
hotel  but  uses  the  rents  therefrom  as  a  means  of  making  his  livelihood, 
then  the  Assessor  must  consider  the  value  of  the  land  and  the  building 
in  determining  the  amount  of  the  exemption.  Cowdery  versus  Herring, 
supra. 


Is  the  owner  of  an  apartment  building  entitled  to  exemption  only 
upon  the  apartment  in  which  he  resides  or  is  it  applicable  to  the  en- 
tire building? 

If  the  head  of  a  family,  who  is  a  citizen  of  and  resides  in  Florida, 
owns  an  apartment  buOding  consisting  of  more  than  one  apartment 
and  resides  with  his  family  in  one  apartment  and  operates  the  apart- 
ment building  as  his  business,  then  the  Assessor  should  consider  the 
land  and  the  entire  building  in  detennlnlng  the  amount  of  the  exemp- 
tion. If  the  owner  resides  in  one  apartment  and  does  not  operate  the 
building  as  his  business  but  leases  or  rents  the  same  but  uses  the  rents 
therefrom  as  a  means  of  making  his  livelihood,  then  the  Assessor  must 
consider  the  value  of  the  land  and  the  entire  building  in  determining 
the  amount  of  the  exemption.     Cowdery   versus   Herring,  supra. 

Is  "business  house"  as  used  in  Section  1,  Article  10,  limited  to  a 
store,  office,  shop  or  other  building  occupied  and  used  by  the  owner 
as  a  place  of  business,  or  are  properties  of  thin  kind  exempted  when 
rented  and  occupied  by  one  other  than  the  owner? 

The  words  "business  house"  as  used  in  Section  1  of  Article  X  of 
the  State  Constitution,  may  be.  under  certain  circumstances,  limited 
to  a  store,  office,  shop  or  a  building  occupied  and  used  by  the  owner 
as  a  place  of  business.  On  the  other  hand,  if  the  owner  uses  a  part 
of  the  building  "as  his  "business  house"  and  rents  the  other  part  or 
parts  of  the  building,  such  as  offices  or  stores,  but  uses  the  rents  there- 
from as  a  means  of  making  his  livelihood,  then  the  value  of  the  land 
and  the  entire  building  must  be  considered  by  the  Assessor  in  determin- 
ing the  amount  of  the  exemption.    Cowdery  versus  Herring,  supra. 


PROPERTY  LOCATED  OUTSIDE  OF  INCORPORATED  CITY  OR 
TOWN   TO   WHICH   EXEMPTION   SHALL  APPLY 

"A  homestead  to  the  extent  of  one  hundred  and  sixty  acres  of  land, 
"  •  ■  and  the  improvements  on  the  real  estate  •••••"  shall  be  con- 
sidered in  determining  the  amount  of  the  exemption.  S^tion  1  of 
Article  X  of  the  State  Constitution. 
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vn. 

Is  the  entire  ISO  acre  homestead  entitled  to  the  exemption  up  to 
$5000.00  although  it  may  have  located  on  it  improvements  which  are 
being  rented? 

The  head  of  a  familjr,  who  is  a  citizen  of  and  resides  in  Florida 
with  his  family,  is  entitled  to  a  homestead  of  one  hundred  and  sixty 
acres  of  land  and  the  Improvements  thereon  where  the  property  is 
located  outside  of  an  incorporated  City  or  Town,  and  the  property  with 
the  improvements  thereon  Is  exempt  from  taxation  up  to  the  valuation 
of  $3000,00,  although  there  may  be  improvements  on  the  property,  other 
than  the  actual  residence  and  "business  house"  of  the  owner,  which 
are  rented.  Armour  &  Company  versus  Hulvey,  73  Pla.  294,  74  So.  212; 
Anderson,  etc.,  versus  Clements,  101  Fla.  523.  134  So.  58S;  Fort  versus 
Kigdon,  100  Pla.  398,   129  So.  847. 

vm. 

Is  a  person  residing  in  an  unincorporated  Town  entitled  to  exemp- 
tion on  all  real  estate  up  to  160  acres  which  lies  contiguous  to  his 
residence,  although  parts  of  it  may  be  separated  by  roads  and  streets? 

"The  Constitution  does  not  expressly  require  contiguity  of  lands 
for  the  exemptions  of  a  homestead,  and  as  the  meaning  of  the  word 
'homestead'  is  not  defined  in  the  organic  provision  on  the  subject,  the 
question  whether  actual  contiguity  is  required  must  be  determined  in 
each  case  on  its  particular  facts."  '  Clark,  Sheriff,  et  al.  versus  Cox, 
et  al.,  80  Fla.  63,  85  So.  173. 

Where  the  homestead  is  outside  of  an  incorporated  City  or  Town, 
It  may  contain  one  hundred  and  sixty  acres  together  with  the  im- 
provements thereon.  If  some  parts  of  the  one  hundred  and  sixty  acres 
are  separated  from  the  part  where  the  residence  is  located  by  streets 
or  roads,  the  parts  so  separated  do  not  lose  their  homestead  character 
if  they  continue  to  be  actually  and  exclusively  used  as  parts  of  the 
home  place  for  homestead  purposes  and  for  the  support  of  the  family, 
Clark  versus  Cox.  supra. 


OWNERSHIP   OF  HOMESTEAD 

"****  the  title  to  said  homestead  may  be  vested  in  such  head  of 
a  family  or  in  his  lawful  wife  residing  upon  such  homestead  or  in  both." 
Section  7  of  Article  X  of  the  State  Constitution. 

Is  the  homestead,  jointly  owned  by  two  or  more  brothers  or  sisters 
through  the  law  of  descent  and  who  live  together,  subject  to  the  ex- 
emption? 
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If  two  or  more  brothers  or  sisters  reside  on  property  which  was 
a  homestead  at  the  time  they  became  the  owners  through  inheritance, 
the  property,  up  to  the  value  of  $5000,  will  be  exempt  provided  that 
they  live  together  in  the  relation  of  one  family  and  one  of  them  is 
actually  the  head  of  the  family,  i.e.,  one  of  the  members  of  the  group 
has  the  responsibility  of  supporting  and  the  general  care  and  charge 
of  the  other  members  of  the  group.  Johns  versus  Bowden.  6S  Fla. 
32,  66  So.  155.     (Section  2  of  Article  X  does  not  apply). 


Can  real  estate,  the  title  to  which  Is  in  a  co-partnership,  be  ex- 
empted to  the  extent  of  160  acres  or  less  for  each  co-partner  tf  such 
co-partner  resides  on   different   160  acre  tracts  or  less? 

Property  owned  by  a  partnership  cannot  receive  the  benefit  of  the 
exemption.     State  versus  Bowden,  18  Fla.   17. 

XI. 

Is  "title"  as  used  in  this  Amendment  limited  to  absolute  or  is  It 
also  applicable  to   "sales   contracts"   or  other  conditional   titles? 

The  word  "title"  as  used  in  Section  7  of  Article  X  is  broad  enough 
to  include  anj-  beneficial  interest  in  land  which  may  be  the  homestead. 
The  interest  of  the  head  of  a  family,  who  is  a  citizen  of  and  resides  in 
Florida  with  his  famly,  on  the  homestead  property,  (and  this  interest 
may  be  in  the  head  of  a  family  or  his  lawful  wife  residing  upon  such 
homestead,  or  in  both)  may  be  represented  by  the  entire  title  or  by  a 
contract  for  the  purchase  of  the  land  or  by  an  undivided  interest  in 
the  land  such  as  a  tenancy  in  common,  and  his  interest  therein,  up 
to  the  valuation  of  $5,000,  is  exempt.  Adams  versus  Clark.  48  Fla.  205, 
37  So.  734;  Armour  it  Company  versus  Hulvey.  supra;  Pasco  versus  Har- 
ley,  73  Fla.  819,  75  So.  30;  Hill  versus  First  National  Bank  of  Martaima, 
73  Fla.   1092,  75  So.  614. 

Is  the  homestead,  the  title  to  which  Is  in  the  wife  but  who  married 
a  foreigner  exempt? 

The  exemption  is  confined  to  the  "head  of  a  family  who  is  a  citizen 
of  and  resides  in  the  State  of  Florida".  Section  7  of  Article  X  of  the 
State  Constitution.  A  person  who  is  not  a  citizen  of  Florida  cannot 
receive  the  benefit  of  the  exemption,  although  he  married  a  citizen 
of  Florida  and  is  now  the  head  of  a  family  and  resides  with  his  family 
in  Florida  upon  property  the  title  to  which  is  in  the  name  of  bis  wife. 
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PAMILV— HEAD  OP  A  FAMILY 

xm. 

Who  is  considered  the  "head  of  a  family"? 

Under  what  circumstances  may  an  unmarried  person  be  the  "head 
of  a  family"? 

■'According  to  the  holding  In  the  case  of  Johns  v.  Bow  den. 
68  Fla.  32,  66  So.  155.  159.  supra,  to  constitute  a  'head  of  a 
family'  there  must  be  at  least  two  persons  who  live  together  in 
the  relation  of  one  family,  and  one  of  them  must  be  'the  head" 
of  that  'family'." 

Jordan  et  aJ.  v.  Jordan  et  si. 
100  Fla,   1586.   132  So.  466. 

When  the  natural  relation  of  husband  and  wife,  or  parent  and 
child,  or  that  of  being  in  loco  parentis  does  not  exist,  the  relation 
should  be  one  in  which  an  established  and  continuing  personal  authority, 
responsibility  and  obligation  actually  rests  upon  one  as  "the  head  of 
a  family"  for  the  welfare  of  the  members  of  the  group  who  in  law 
should,  or  in  fact  do.  recognize  and  observe  a  family  relationship  to 
the  one  who  acts  as  "the  head  of  the  family".  Johns  v.  Bow  den.  supra; 
Davis  V.  Miami  Beach  Bank.  etc.  99  Fla.  X282,   128  So.  817. 

XIV. 

Where  the  family  consists  only  of  husband  and  wife,  and  they 
become  separated  through  death  or  other  causes,  is  the  homestead 
still  exempt? 

If  a  family  consists  only  of  the  husband  and  wife  and  one  of 
tbem  dies,  or  if  they  are  separated  and  discontinue  to  maintain  a 
home,  the  property  owned  by  either  or  both  of  them,  and  occupied 
as  a  homestead  will  not  be  entitled  to  the  benefit  of  the  exemption  for 
the  reason  that  it  will  have  lost  its  character  as  a  "homestead".  Herrln 
V.  Brown,  44  Fla.  782.  33  So.  522:  Mathews  v.  Jaecle,  61  So.  686.  55  So. 
865;  Jordan  v.  Jordan,  supra. 

XV. 

What  dependents  shall  bs  consid3red  in  determining  whether  a  per- 
son is  "the  head  of  a  family"? 

A  person  may  be  considered  as  "the  head  of  a  family"  if  he  has 
depending  upon  him  any  or  al!  of  the  following  classes:  a  wife;  child 
or  children;  or  any  other  person  or  persons  where  the  relation  is  that 
of  established  and  continuing  personal  authority,  respot^ibillty  and 
obligation  actually  resting  upon  one  as  "the  head  of  a  family"  for 
the  welfare  of  such  person  or  persons  who  In  law  should,  or  In  fact  do. 
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recognize  and  observe  a  family  relation  to  the  one  acting  as  "the  head 
ol  a  family".  Jobns  v.  Bowden,  supra;  Davis  v.  Miami  Beach  Bank, 
etc.,  supra. 


RESIDENCE 


Where  a  resident  resides  on  the  property  part  of  the  time  but 
rents  it  for  the  season,  is  the  property  still  eligible  for  an  exemption? 

Property  does  not  lose  its  homestead  character  because  the  owner 
and  his  family  move  off  of  the  property  and  rent  it  lor  a  part  or  season 
of  the  year  and  then  move  back  upon  the  property,  provided  the  absence 
from  the  property  was  temporary  and  there  was  no  intention  of  abandon- 
ing it  as  a  homestead.  Murphy  v.  Farquhar,  39  Fla,  350.  22  So.  681: 
Mathews  v.  Jaecle,  SMpro;,  Lanier  v.  Lanier.  95  Fla.  522,  116  So.  867. 

XVI. 

Is  actual  residence  upon  the  homestead  reauired  to  have  it  exempt? 

Property  can  only  acquire  a  homestead  character  by  the  head  of 
a  family,  who  is  a  citizen  of  Florida,  residing  thereon  with  his  family. 
The  homestead  intended  to  receive  the  benefit  of  the  exemption  is  the 
place  of  actual  residence  of  a  citizen  of  Florida,  who  is  the  head  of  a 
family,  and  his  family.  A  temporary  absence  from  the  homestead 
of  the  head  of  a  family  and  his  family  in  search  of  health,  pleasure 
or  for  business  reasons,  will  not  deprive  the  homestead  of  its- character 
and  status.  Murphy  v.  Farquhar,  supra;  Mathews  v.  Jaecle,  supra; 
Lanier  v.  Lanier,  supra. 

xvn. 

Is  the  homestead  of  a  citizen  of  Florida  who  is  also  the  head  of  a 
family,  but  who  is  employed  and  lives  with  his  family  in  another 
State,  exempt? 

The  "homestead"  In  Florida  of  the  head  of  a  famUy  who  accepts 
employment  in  another  State  and  temporarily  removes  himself  and 
family  from  the  "homestead"  to  the  place  where  he  is  employed  but 
who  expects  to  return  to  the  "homestead"  with  his  family,  and  who 
does  not  Intend  to  abandon  his  "homestead"  in  Florida,  Is  entitled  to 
the  benefit  of  the  exemption  during  the  absence  of  himself  and  family 
from  the  "homestead"  t>ecause  this  property  remains  a  "homestead" 
and  does  not,  by  virtue  of  such  absence,  lose  its  character  and  status  as 
a   "homestead". 
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Cn^ZEN— NATtJRAlIZED 

xvni. 

In  the  application  ot  this  Act.  ts  there  any  distinction  between 
"naturalized"  citizens  and  those  born  as  citizens  of  the  United  States? 

No  distinction  is  made  between  a  person  who  is  a  citizen  of  Florida 
thence,  a  citizen  of  the  United  Slates'  because  of  having  been  born  in 
the  United  Stat^  and  one  who  is  a  citizen  because  he  has  Ijeen  natural- 
ized. The  exemption  applies  to  the  homestead  of  "every  head  of  a 
family  who  is  a  citizen  of  and  resides  in  the  State  of  Florida",  See 
Section  7  of  Article  X  of  the  State  Constitution, 


DATE  OP  ACQUIRING   HOMESTEADS 


Can  the  head  of  a  family  from  another  State  acquire  title  to  a 
homestead  after  January  1st  and  by  establishing  residence  upon  It, 
exempt   it  for   that  year? 

Is  it  necessary  that  the  applicant  for  an  exemption  be  the  owner 
on  January  1st,  the  date  of  assessment  for  the  year  exemption  Is  re- 
quested? 

Taxes  are  ass^sed  against  property  and  the  lien  therefor  accrues 
on  January  1st  of  each  year.  See  Sections  S93  and  S98.  COX,  See 
also  Sections  894  and  913,  C.O.L.  1934  Supplement. 

II  property  Is  not  a  homestead  on  January  1st.  It  cannot  receive 
the  benefit  of  the  exemption  tor  that  year. 


SPECIAL  ASSESSMENTS    FOR    BENEFTTS 

What  are  Special  Assessments  for  boieflts? 

Special  Assessments  for  benefits  proceed  upon  the  theory  that  a 
local  improvement  confers  upon  nelght>oring  property  a  special  or  pe- 
culiar benefit  differing  materially  and  substantially  from  the  benefit 
flowing  to  the  public  generally,  A.Ci.  R.R,  Co.  v.  Lakeland.  94  Fla. 
347,  115  So,  669;  Ft.  Myers  v.  State,  95  Pla.  700  117  So.  87;  Martin  v. 
Dade  Muck  Land  Company,  99  Fla,  530,  116  So.  449. 


80  BIENNIAL  REPORT   OF   THE   ATTORNEY   GENERAL 

EXEMPTIONS 

"Special  or  local  assessments,  whether  in  the  form  of  ad 
valorem  levies  on  property  in  a  special  taxing  district,  or  other- 
wise, are  not  ordinary  taxes  levied  (or  the  purpose  of  sustain- 
ing the  government,  but  are  burdens  in  the  form  of  taxation 
imposed  by  law  upon  real  property  for  a  public  improvement, 
the  extent  of  the  burden  being  determined  by  the  Legislature, 
or  its  duly  authorised  agency,  with  direct  reference  to  such 
benefit  as  the  property  may  receive  therefrom,  and  in  the  ratio 
of  the  advantage  accruing.  Taylor  v.  Palmer,  31  Cal.  240; 
Munson  v.  Board  of  Comm'rs,  43  La.  Ann.  15,  8  So.  906;  Rose- 
water.  Special  Assessment,  85;  25  Am,  &  Eng.  Encyc.  Law  (2nd 
Ed.i    1168." 

Swanson  et  al.  v.  Therrell. 

112   Pla.  474.   ISO   So.   634, 

XXI. 

Is  a  "homestead"  in  a  taxing  district  which  levies  Special  Assess- 
ments or  taxes  according  to  benefits  for  the  payment  of  bonds  and  for 
the  cost  of  maintenance,  entitled  to  the  benefit  of  the  exemption? 

A  "homestead"  located  in  a  taxing  district,  which  levies  Special 
Assessments  or  taxes  according  to  benefits  for  the  payment  of  bonds 
and/ or  for  the  cost  of  maintenance,  is  not  entitled  to  the  benefit  of 
the  exemption  under  Section  7  of  Article  X  of  the  State  Constitution, 
as  to  taxes  levied  by  such  taxing  district.  Examples  of  such  taxing 
districts  are:  drainage  districts;  flood  control  districts;  navigation  dis- 
tricts; road  districts,  where  tax  is  based  upon  benefit  secured.  The 
taxes  levied  and  assessed  may  be  a  specific  assessment  against  each 
piece  or  parcel  of  property  within  the  d^trict,  or  they  may  be  ad 
valorem  taxes,  so  long  as  it  Is  for  the  special  benefit  of  the  particular 
property  as  distinguished  from  the  benefit  accniing  to  the  public  gen- 
erally. Richardson  v.  Hardee,  85  Fla.  510,  98  So.  290;  Smith  Bros,  v, 
Williams,  100  Fla.  642.  126  So.  367;  State  ex  rel  Logan  v.  Rauierson. 
113   Fla.    147,   161  So.  384. 

XXII. 

Are  taxes  levied  by  a  County  for  publicity,  welfare  work,  or  agri- 
culture,  special   benefits? 

Taxes  levied  by  a  County  for  publicity,  welfare  work  or  agriculture  are 
not  Special  Assessments  for  benefits  as  they  are  levied  for  general 
governmental  purposes  and  not  for  the  special  benefit  of  any  par- 
ticular property  in  the  County.    State  ex  rel  Logan  v.  Rauierson,  supra. 

XXIZL 

Are  Special  Sub-school  district  taxes  voted  by  the  pe«ple  of  the 
district  for  maintenance,   special  benefits? 
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The  "homestead"  is  exempt,  up  to  the  valuation  of  $5000.00.  (Sec- 
tion 7  of  Article  X  of  the  Constitution)  from  taxes  levied  by  a  Special 
Tax  School  District  for  operation  and  maintenance  of  the  schools  with- 
in the  district  pursuant  to  Section  10  of  Article  XII  of  the  Constitution, 
because  such  taxes  are  not  levied  and  assessed  according  to  any  special 
or  peculiar  benefits  to  be  received  by  the  property  of  the  district,  dif- 
fering materially  and  substantially  from  the  benefits  flowing  to  the 
public  Benerally.  Swanson  v,  Therrell,  supra:  Bronson  v.  Board  of 
Public  instruction,  145  So.  833. 

XXIV. 

Are  Special  Road  and  Bridge  District  taxes  levied  for  the  express 
purpose  of  maintaining  the  roads  in  said  district,  special  benefits? 

The  "homestead"  is  exempt,  up  to  the  valuation  of  $^.000.00,  (Sec- 
tion 7  of  Article  X  of  the  Constitution)  from  taxes  levied  by  a  Special 
Road  and  Bridge  District  for  maintaining  the  roads  of  the  District, 
(organized  under  the  Oeneral  Laws.  See  Sections  2S79-2699  and  370fl- 
2714.  C.G.L.)  because  such  taxes  are  not  levied  and  assessed  according 
to  any  special  or  peculiar  benefits  to  be  received  by  the  property  of 
the  District,  differing  materially  and  substantially  from  the  benefits 
flowing  to  the  public  generally.  Swanson  v.  Therrell,  supra;  Bronson 
V.  Board  of  Public  Instruction.  145  So.  833. 


APPLYING  FOR  THE  EXEMPTION 

XXV. 

When,  and  to  whom,  should  a  tax  payer  malte  application  for  the 
exemption?     In  what  form  shall  the  application  be  made  and  who  will 

provide  this  form? 

A  person  entitled  to  the  benefit  of  the  exemption,  under  Section 
7  of  Article  X  of  the  State  Constitution,  should  make  application  there- 
for to  the  County  Assessor  of  T&xes.  on  or  before  April  1st  of  each 
year,  upon  a  form  furnished  him  by  the  Assessor. 

The  County  Assessor  of  Taxes  is  required  to  use  the  forwis  and 
pursue  the  instructions  which  may.  from  time  to  time,  be  transmitted 
to  him  by  the  Comptroller.  Section  944.  C.G.L-  I  am  advised  that  the 
Comptroller  will  transmit  immediately  to  each  Assessor  a  form  to  be 
furnished  by  the  Tax  Assessor  to  each  person  desiring  to  make  applica- 
tion for  the  benefit  of  the  exemption. 
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XXVI. 

Where  homesteads  have  escaped  taxation  for  any  or  all  years,  1932, 
1933,  1934,  can  they  now  be  assessed  with  taxes  for  these  years  on 
the  1935  roU  and  in  case  of  delinquency  will  a  lien  attach? 

Property  which  is  now  and  was  a  "homestead"  on  January  Ist, 
1932,  1933,  and  1934,  or  on  January  1st  of  any  of  those  years,  and 
which  escaped  taxation  for  all  or  one  or  more  of  those  years,  may  be 
assessed  upon  the  1935  tax  roll  for  the  year  or  years  that  it  escaped 
taxation.  See  Sections  924  and  925,  C.G.L.  Section  7  of  Article  X  of 
the  State  Constitution  applies  only  to  taxes  accruing  after  this  Section 
became  a  part  of  the  Constitution  in  November  A.D.  1934. 


BUILDINGS    ON    ••HOMESTEAD"    CONSIDERED    AS    PART 
OF  HOMESTEAD  PROPERTY 

XXVII. 

Are  buildings  constructed  or  completed  after  the  date  the  Amend- 
ment passed  exempt  from  debt  requirement  tax,  or  are  all  buildings 
subject  to  debt  requirement  that  were  completed  prior  to  January  1st, 
1935? 

Are  buildings  constructed  after  January  1st,  1935,  exempt  from 
all  debt  requirement  tax  up  to  a  valuation  of  $5000? 

Buildings,  regardless  of  when  constructed,  which  form  a  part  of 
the  homestead  will  be  considered  as  a  part  of  the  homestead  property 
in  determining  the  benefit  of  the  exemption  under  Section  7  of  Article 
X.  and  such  buildings  will  be  subject  to  the  same  taxes  as  the  property 
upon  which  they  are  constructed,  provided,  that  buildings  constructed 
after  January  1st  of  any  one  year  will  not  be  considered  in  determining 
the  value  of  the  homestead  property  or  the  extent  of  the  exemption 
for   that   year. 


PERSONS   RECEIVING  "HOMESTEAD"  EXEMPTION   NOT 
DEPRIVED  OF   OTHER   EXEMPTIONS 

xxvm 

In  the  event  a  home  owner  may  be  qualified  to  apply  under  the 
homestead  exemption  amendment  and  also  under  prior  constitutional 
exemptions,  will  that  party  be  entitled  to  both  or  only  one  be  <applicable 
and  if  only  one,  which  one? 
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The  fact  that  the  owner  of  a.  "homestead"  receives  the  benefit  of 
Section  7  of  Article  X  of  the  State  Constitution,  does  not  deprive  htm 
of  any  other  exemption  to  which  he  may  be  entitled  under  the  Con- 
stitution or  the  Laws  of  the  State. 


HOMESTEAD  NOT  EXEMPT  FROM  TAXES  LEVIED  TO  PAY  INTER- 
EST  AND   PRINCIPAL  ON   BONDS   OUTSTANDING  WHEN 
SECTION  7  OP  ARTICLE  X  OF  THE  CONSTITU- 
TION    BECAME   EFFECTIVE 

XXIX, 

Are  homesteads,  otherwise  entitled  to  all  the  benefits  of  the  exemp- 
tion, still  subject  to  taxation  to  pay  interest  and  sinking  fund  require- 
ments on  bond  issued  authorized  and  sold  prior  to  its  adoption  and 
refunding  issues  since  its  adoption? 

The  "homestead"  does  not  receive  the  benefit  of  the  exemption  under 
Section  7  of  Article  X  of  the  Constitution  as  to  taxes  levied  lor  the 
purpose  of  paying  interest  and  principal  on  bonds  which  were  outstand- 
ing at  the  time  this  Section  of  the  Constitution  became  effective  (No- 
vember 1934).  This  likewise  applies  to  bonds  issued  and  sold  (either 
before  or  after  the  adoption  of  this  Section  of  the  Constitution)  for 
the  purpose  of  refunding  the  original  twnds  which  were  issued  and 
sold  before  this  Section  of  the  Constitution  was  adopted.  JeSe  Boat- 
Wright  V.  Cit^  of  Jacksonville,  et  al.   tFla.)    Opinion.  December   1,   1934. 
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August    1.  193S. 


CANCELLATION  OF  TAX  CERTIFICATE  ON  LANDS  ACQUIRED  BY 
COUNTY  OTHER  THAN  FOR  PUBLIC  PURPOSES  NOT  AUTHORIZED 

Dear  Sir: 

With  your  letter  of  July  II.  1935,  you  enclose  copy  of  a  resolution 
Of  the  Board  of  County  Commissioners  of  Hillsborough  County,  re- 
questing your  approval  to  the  action  of  the  Board  in  cancelling  the 
county  taxes  for  the  years  1933  and  1934  on  the  property  described  in 
said  resolution,  and  also  reguesting  you  to  cancel  the  State's  portion 
of  the  State  taxes  assessed  against  said  property  for  the  years  1933  and 
1934.  said  land  being  described  as  Lot  107  of  New  Suburb  Beautiful 
Subdivision,  according  to  map  or  plat  thereof,  as  the  same  appears 
recorded  in  Plat  Book  lO.  page  18,  of  the  Public  Records  of  Hillsborough 
County,  Florida. 

It  appears  from  the  resolution  that  Hillsborough  County  acquired 
title  to  the  said  property  December  20,  1932,  by  foreclosure  of  paving 
liens,  and  that  the  same  was  assessed  for  State  and  County  taxes  for 
the  years  1933  and  1934.  It  also  appears  that  on  April  4,  1935,  Hills- 
borough County  sold  said  land  to  one  Fred  T,  Warren  of  Tampa  In 
Hillsborough  County,  Florida,  and  undertook  to  convey  same  free  from 
State  and  County  taxes. 

Property  owned  by  a  county  is  exempt  from  taxation  only  when 
used  or  intended  for  public  purposes.  See  second  paragraph  of  Secticm 
897.  Compiled  General  Laws  of  Florida  1927.  There  is  nothing  in  the 
Resolution  to  indicate  that  this  land  was  so  used  or  intended  to  be 
used  by  the  county,  and  in  the  absence  of  such  a  showing,  it  would 
not  be  exempt  from  taxes,  and  you  would  be  without  authority  to 
cancel  the  taxes  a^essed  for  the  years  1933  and  1934. 

The  fact  that  the  land  was  acquired  by  foreclosure  of  paving  liens 
is  strongly  indicative  of  no  purpose  on  the  part  of  the  county  in  acquir- 
ing same  to  put  it  to  a  public  use  or  purpose,  but  on  the  contrary  the 
presumption  is  that  it  was  acquired  because  the  county  was  forced  to 
do  so  to  save  itself  from  loss. 

Under  the  showing  made,  therefore,  it  is  my  opinion  that  you 
are  without  authority  to  comply  with  the  request  of  the  said  Resolution. 


August    1,    1835. 

TAX  ADJUSTMENT  BOARDS — GENERAL  AND  LOCAL  STATUTES 

Dear  Sir: 

In  your  letter  of  June  21.  1925,  you  refer  to  a  letter  of  Honorable 
T.  W.  Conely,  Jr.,  of  Okeechobee,  Florida,  copy  of  which  is  attached  to 
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your  letter  relative  to  a  conflict  between  House  Bill  581,  Chapter  17831. 
and  House  Bill   163,  Chapter   17406,  Acts  of  1935. 

House  Bill  163  is  a  general  law  creating  for  each  county  a  delin- 
quent tax  adjustment  board,  prescribing  its  powers  and  duties,  creating  a 
tax  delinquent  adjustment  board  of  appeals,  and  prescribing  its  powers 
and  duties,  and  providing  for  the  compromise  and  adjustment  of  tax 
sale  certiflGates  held  by  the  State. 

This  Act  became  a  law  May  3,  1935. 

House  Bin  163  has  been  declared  unconstitutional  by  the  District 
Court  for  the  Southern  District  of  Florida,  composed  of  three  judges, 
one  of  whom  was  Circuit  Judse  Nathan  P.  Bryan,  House  Bill  581 
is  a  local  act  which  became  effective  after  House  Bill  163. 

I  do  not  assume  td  pass  on  the  validity  of  either  of  these  acts,  but 
unless  and  until  a  court  of  competent  jurisdiction  holds  House  Bill  581 
invalid,  the  authorities  of  Okeechobee  County  would  be  justified  and 
protected  in  assuming  the  same  to  be  valid,  and  acting  thereon. 


August  3.   1B35. 

NEWSPAPERS—  QUALIFICATION    FOR   PUBLICATION  OP 
DELINQUENT  TAX  LIST 

Dear  Sir: 

1  have  your  letter  of  the  23rd  ultimo  malting  inquiry  as  to  the 
qualification   necessary  for  a  newspaper  to  publish  the  delinquent   tax 

list. 

In  reply  your  attention  is  called  to  Section  969.  Compiled  Oeneral 
Laws  of  Florida,  1934  Supplement,  which  provides  that  a  delinquent 
tax  list  shall  be  published  In  some  newspaper  published  In  the  County. 
if  there  be  a  newspaper,  said  newspaper  to  be  selected  by  the  Board 
of  Coimty  Commissioners  at  their  first  regular  meeting  in  February  of 
each  year,  and  the  newspaper  so  selected  shall  have  been  continuously 
published  in  the  County  for  a  period  of  not  less  than  1  year  prior  to  its 
selection. 

Your  attention  is  further  called  to  Section  4901,  Compiled  General 
Laws  of  Florida,  1927.  which  defines  a  newspaper  for  the  publication  of 
legal  notices  as  a  paper  printed  and  published  periodically  once  a  week 
or  oftener.  wholly  or  in  large  part  in  the  English  language,  entered  or 
qualified  to  be  admitted  and  entered  as  second  class  matter  at  a  post 
office  in  the  County  where  published,  for  sale  to  the  public  generally,  etc. 

Your  attention  is  further  called  to  Section  4274  lU.  Complied  Gen- 
eral Laws  of  Florida,  1934  Supplement,  which  requires  newspapers  pub- 
lishing legal  notices.  Including  notice  of  sale  of  property  for  tax^,  to 
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be  a  newspaper  which  at  the  time  of  publication  shall  have  been  con- 
tinuously pubhshed  at  least  once  each  week  and  shall  have  been  entered 
as  second  class  mail  matter  at  a  post  office  in  the  County  where  pub- 
lished for  a  period  of  one  year  next  preceding  the  first  insertion  of  such 
publication,  or  in  a  newspaper  which  is  a  direct  successor  of  a  news- 
paper, or  in  a  newspaper  being  published  May  20,  1931:  provided,  how- 
ever, that  nothing  herein  contained  shall  apply  where  in  a  County  of 
the  State  of  Florida  there  shall  be  no  newspaper  in  existence  which  shall 
have  been  published  for  the  len^h  of  time  prescribed  by  this  section. 


July  29.  1935. 

TAX  SALE    ADVERTISEMENTS— SELECTION   OF  NEWSPAPERS    BY 
COUNTY  COMMISSIONERS 

Dear  Sir: 

Replying  to  your  letter  of  the  29th  instant.  I  beg  to  advise  that  the 
Comptroller  has  no  authority  whatever  in  the  selection  or  designation  of 
newspapers  in  which  to  publish  notice  of  the  sale  of  property  for  delin- 
quent taxes. 

Section  756  of  the  Revised  Oeneral  Statutes  of  Florida  (Section 
969,  Compiled  Creneral  Laws)  makes  it  the  sole  duty  of  the  Board  of 
County  Commissioners  at  their  first  regular  meeting  in  February  of 
each  year  to  select  the  newspaper  in  which  the  notice  of  sale  for  delin- 
quent taxes  shall  be  published. 


August  8.  1935. 

TAX  LIENS   CANCELLED  ON  PROPERTY  ACQUIRED  BY   PUBLIC 

AUTHORITIES  OF  THIS   STATE   FOR  AERONAUTICAL 

PURPOSES 

Dear  Sir.- 

I  beg  to  acknowledge  receipt  of  your  letter  of  the  5th  Inst.,  enclos- 
ing copy  of  House  Bill  Number  1040,  Chapter  17426  of  1935.  together 
with  correspondence  between  your  office  and  the  office  of  the  Clerk  of 
the  Circuit  Court  of  Brevard  County,  relative  to  the  cancellation  of 
delinquent  taxes  on  lands  leased  by  the  Galbourne  Land  Company,  Inc. 
to  the  City  of  Melbourne,  a  municipal  corporation,  for  aeronautical  pur- 
poses, in  which  you  request  advice  as  to  whether  you  are  authorized  to 
cancel  the  taxes  on  the  leased  real  estate. 

There  are  many  ambiguities  in  House  Bill  Number  1040,  and  it  Is 
difficult  to  determine  Just  what  the  Legislature  had  in  mind  in  enacting 
this  law. 
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Section  l  of  the  Act  is  as  follows: 

'Section  1.  That  in  all  cases  where  lands  have  heretofore 
been,  or  may  hereafter  be  acquired  by  the  duly  constituted 
public  authorities  of  this  State  for  aeronautical  pur-poses. 
against  which  there  shall  be  outstanding  any  tax  lien  held  and 
owned  by  the  State  of  Florida,  such  tax  lien,  or  part  thereof. 
shaU  be  cancelled  by  the  State  Comptroller  in  the  manner  here- 
inafter provided  in  this  Act."     (Italics  mine) 

If  it  is  the  Intention  of  the  Act  that  the  public  authorities  of  this 
State  for  aeronautical  purposes  should  be  the  only  public  authorities  to 
whom  cancellation  of  outstanding  tax  liens  should  be  ^ven,  and  this 
is  the  literal  construction  to  be  placed  upon  Section  1  as  punctuated, 
then  yoo  should  look  to  the  existing  statutes  to  ascertain  who  constitutes 
the  public  authorities  of  .the  State  for  aeronautical  purposes. 

This  construction  of  the  Act  is  also  brought  out  by  Section  3  thet«> 
of,  which  reads  as  follows: 

"Section  3.  This  Act  shall  affect  tax  liens  held  and  owned 
by  the  State  of  Florida,  and  such  Hens  only,  and  lands  acquired 
by  the  duly  constituted  public  authorities  of  the  State  for 
aeronautical  purposes,  and  such  lands  only."     (Italics  mine) 

The  only  constituted  public  authorities  of  the  State  for  aeronautical 
purposes  existing  at  the  time  of  the  passage  of  the  Act  are  meml>ers 
of  the  State  Road  Department,  as  provided  in  Section  1,  Chapter  14S43, 
Acts  of  1931,  Laws  of  Florida,  which  authorizes  and  empowers  the  State 
Road  Department  to  lay  out  and  designate  airways  in  the  State.  Section 
2  empowers  them  to  locate  and  establish  along  said  airways  landing 
fields,  and  Section  3  of  the  Act  authorizes  them  to  accept  conveyances 
in  fee  simple  of  lands  of  such  area,  character  and  location  as  shall  be 
suitable  for  the  development  and  use  for  emergency  landing  fields. 
Section  4  of  the  Act  gives  them  power  of  eminent  domain,  through 
which  such  landing  fields  may  be  acquired  and  established.  Section  5 
of  the  Act  authorizes  the  Trustees  of  the  Internal  Improvement  Fund  to 
convey  land  to  the  Road  Department  for  such  purposes.  Section  6 
authorizes  the  State  Road  Department  to  prepare,  construct  and  main- 
tain said  landing  fields  either  by  convict  labor  or  by  contract,  in  the 
same  manner  the  highways  of  the  State  are  constmcted  and  maintained. 

It  was  evidently  the  intention  of  the  Legislature  to  provide  for  the 
cancellation  of  tax  liens  on  lands  acquired  by  the  Road  Department 
for  aeronautical  purposes,  in  fee  simple,  as  under  the  Act  of  1931  no 
authority  is  given  to  lease  or  to  take  a  conveyance  of  any  other  kind 
than  that  of  a  fee  simple  title. 

A    literal    construction    of    Section    1    and    Section    3   above   quoted 

confines  the  operations  of  the  Act  to  lands  acquired  by  the  State  Road 
Department  for  aeronautical  purposes  and  you  would  be  authorized  to 
cancel  tax  certificates  on  such  lands. 
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September  9,  1935. 

TAX   SALES — RE-ADVERTISEMENT  UPON   DEATH   OF 
TAX  COLLECTOR 

Dear  Sir: 

I  have  given  some  study  to  the  question  arising  in  Columbia  County 

upon  the  death  of ,  County  Tax  Collector,  as  to  the 

sale  of  lands  for  taxes  under  the  notice  given,  and  have  arrived  at  the 
conclusion  that  it  will  be  necessary  for  the  new  Tax  Collector  to  re- 
advertise  the  property  for  sale   after  giving  the   required   notice. 

Section  970.  Compiled  General  Laws  of  Florida,  requires  that  the 
sale  (Of  land)  shall  commence  on  the  regular  sale  day  prescribed  by 
law  and  may  be  continued  from  day  to  day.  Section  972,  Compiled 
General  Laws  of  Florida,  provides  that  on  the  day  designated  in  the 
notice  of  sale  at  12  o'clock  noon,  the  Tax  Collector  shall  commence  the 
sale  of  those  lands  on  which  taxes  have  not  been  paid,  etc. 

The  sale  of  lands  for  taxes  and  the  certificates  of  sale  issued  in 
pursuance  thereof  become  the  basis  of  tax  titles,  and  unless  the  statutes 
are  strictly  compiled  with,  no  valid  tax  deed  can  issue.  Omission  to 
advertise  lands  for  sale  for  taxes  as  required  by  statute  is  a  vital  defect. 
See  Daniel  vs  Taylor.  33  Fla,  636.  15  So.  313. 

A  tax  sale  is  void  unless  the  notice  of  sale  is  duly  published  In 
accordance  with  the  requirements  of  the  statute.  See  also  Orlando  vs 
Equitable  B  &  L  Association,  4^  Fla.  507,  33  So.  986. 

See  also  Stevens  vs  Futch,  73  Fla.  708.  74  So.  805,  to  the  effect  that 
requirements  of  publication  of  notice  of  tax  sale  in  selected  paper  is 
partly  for  benefit  of  taxpayer,  and  failure  to  comply  therewith  renders 
further    proceedings    invalid. 

To  the  same  effect  see  Pratt  vs  Pope,  78  Pla.  270.  82  So.  805. 

In  Hightower  vs  Hogan,  69  Fla.  86,  68  So.  669,  it  is  held  that  the 

notices  required  by  the  statute  to  be  given  are  material  for  the  protec- 
tion of  those  having  the  right  to  redeem,  and  such  requirements  should 
be  complied  with  or  the  tax  deed  is  invalid. 

The  Courts  are  reluctant  to  hold  tax  sales  valid  unless  the  statutes 
authorizing  the  sales  are  strictly  compiled  with.  And  if  a  taxpayer  ap- 
peared on  the  sale  date  named  in  the  advertisement  for  the  purpose  of 
redeeming  his  property  advertised  for  sale  for  non-payment  of  taxes, 
and  no  sale  was  made  on  account  of  the  death  of  the  tax  collector, 
he  would  have  done  all  the  law  requires  of  him  to  redeem  his  property, 
and  a  sale  of  such  property  later  without  giving  the  notice  required  by 
statute  would  in  my  opinion  render  a  tax  deed  based  upon  suqh  sale  void. 

The  lands  should   be  re-advertised  the  length  of  time  required  by 
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statute,  by  the  Tax  Collector  appointed  to  succeed  the  deceased  Col- 
lector, and  the  sale  should  be  made  in  pursuance  of  such  re-adverttse- 
raent. 


September  7.  193S, 

REMOVING  BUILDINGS  FROM  TAX  CERTIFICATED  LANDS 
FORECLOSED  BY   CITY 

Dear  Sir: 

I  have  your  letter  of  August  31st,  in  which  you  state  that  the  City 
of  Lakeland  has  obtained  title  to  a  number  of  city  lots  through  fore- 
closure of  city  tax  lelns  and  that  the  city  is  now  removing  buildings 
from  some  of  these  lots  without  paying  the  State  and  County  taxes 
which  accrued  prior  to'  the  time  the  city  became  the  owner  thereof. 
You  request  my  opinion  as  to  whether  or  not  it  is  your  duty  as  State 
Attorney  to  collect  the  taxes  due  the  State  and  County  upon  this  prop- 
erty or  whether  it  is  the  duty  of  the  Board  of  County  Commissioners 
to  attend  to  this  matter. 

It  has  been  the  practice  during  the  past  several  years  for  the  Board 
of  County  Commissioners  of  each  County  to  take  such  legal  action  as 
they  thought  necessary  to  prevent  the  impairment  or  destruction  of 
liens  for  State  and  County  taxes  in  cases  where  the  owner  of  the  prop- 
erty undertook  to  remove  buildings  therefrom.  It  is  my  opinion  that 
this  is  the  most  orderly  manner  of  enforcing  the  rights  of  the  State 
and,  unless  there  are  special  circumstances.  I  prefer  that  this  practice 
be  continued.  See  my  opinion  dated  October  7.  1933.  Page  103,  Biennial 
Report  of  the  Attorney  General,  1933-34. 

In  this  connection  your  attention  is  respectfully  directed  to  Sections 
7392, '  7397  and  7398,  CompQed  General  Laws  of  Florida,  1927.  which 
makes  it  a  criminal  offense  for  any  person  to  trespass  on  State  lands 
and  a  criminal  offense  for  any  person  to  cut  or  remove  timber  or  to  re- 
move or  work  for  turpentine,  timber  on  land  sold  to  the  State  for  taxes. 
On  September  22,  1934.  <See  Page  520.  Biennial  Reoort  of  the  Attorney 
General.  1933-34>  I  rendered  an  opinion  to  the  effect  that  it  is  the  duty 
of  the  State  Attorney  to  investigate  and  bring  to  the  attention  of  the 
Grand  Jury  any  violation  of  either  of  the  cited  Sections  of  the  Statute. 


October  II.   I93S. 
CREDIT   AGAINST  TAX   SALE   CERTIFICATES   ON    ACCOUNT  OF 
ITEMS    DECLARED    UNCONSTITUTIONALLY    LEVIED 

Dear  Sir: 

Replying  to  your  request  for  an  opinion  on  this  subject,  it  Is  ray 
opinion  that  in  the  redemption  of  tax  sale  certificates  or  in  the  pay- 
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ment  of  delinquent  taxes,  taxpayers  should  be  allowed  a  credit  to  the 
amount  of  all  items  included  in  the  unpaid  taxes  which  have  been 
declared  unconstitutional  or  illegal  upon  flnal  determination  by  the 
Courts, 


October   11,    1935. 

RIGHT  OF  OWNER  OF  TAX  SALE  CERTIFICATE  TO  FORECLOSE 

UNDER  PROVISION  OF  SECTION  13  OF  CHAPTER   14572,  ACTS  OF 

1925,   NOTWITHSTANDING    CHAPTER    17442,    ACTS   OF   1935 

(SENATE  BILL  NO.  406) 

Dear  Sir: 

Replying  to  your  request  for  an  opinion  on  this  subject,  it  is  my 
opinion  that  the  right  of  persons  to  foreclose  tax  sale  certificates  taw- 
fully  acquired  between  the  effective  dates  of  Chapter  14572  and  Chapter 
17442  is  not  affected  by  the  repeal  of  Section  13  of  Chapter  14572.  Acta 
of  1929,  by  Section  1  of  Chapter  17442.  Acts  of  1935,  as  otherwise  the 
effect  of  the  latter  Act  as  applied  to  owners  of  tax  sale  certificates  would 
be  to  impair  the  obligation  of  the  contract  between  such  certificate 
holder  and  the  State,  in  the  purchase  and  sale  thereof,  in  violation  of 
Section  10  of  Article  I  of  the  Constitution  of  the  United  States. 


October  11,  1935. 

REDEMPTION  OF  TAX  CERTIFICATES  AND  SUBSEQUENT  TAXES 

BY  THE  USE  OF  BONDS  ON  THE  BASIS  OF  THE  LAST  ASSESSED 

VALUATION  WHEN  THE  SAME  IS  LOWEST 

Dear  Sir: 

Replying  to  your  request  for  an  opinion  on  this  subject,  I  beg  to 
advise  that  the  Supreme  Court  of  Florida  in  Moye  vs  State  ex  rel 
McCollum,  151  So.  501,  held  that  tax  certificates  and  subsequent  taxes 
may  be  redeemed  by  the  use  of  bonds  by  applying  the  millage  tax  levied 
for  a  given  year  to  the  valuation  as  regulated  by  Section  997,  Compiled 
General  Laws  of  1927.  which  is  the  last  assessed  valuation,  if  that  15 
less  than  the  regular  valuation. 
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December  5.  1935. 

STATE  TREASURER  DOES  NOT  HAVE  AUTHORITY  TO  APPLY  FOB 
A  TAX  DEED  UPON  TAX  SALE  CERTIFICATE  ISSUED  IN  HIS  NAME 

Dear  Sir: 

I  have  your  letter  in  which  you  request  my  opinion  as  to  whether 
or  not  you,  as  State  Treasurer,  can  apply  for  a  tax  deed  under  a  tax 
sale  certificate  that  has  been  issued  in  your  name  and  which  is  more 
than  two  years  old  and  is  now  in  the  hands  of  the  State. 

Section  1003.  Compiled  General  Laws  of  Florida,  1934  Supplement, 
fixes  the  manner  of  obtaining  a  tax  deed  but  in  my  opinion  this  Section 
applies  only  to  the  holder  of  tax  sale  certificates  other  than  the  State. 
There  is  no  provision  of  law  which  permits  you  as  State  Treasurer  to 
apply  for  a  tax  deed  under  tax  sale  certificates  owned  by  the  State. 


June  19.  193fi. 

LESSEE.    WITH   CONSENT  OP   OWNER,  MAY    PURCHASE    TAX 

CERTIFICATES  ON   ADJUSTED  BASIS   UNDER   CHAPTER 

17,406  ACTS  OP  1935 

Z>cor  Sir: 

This  Is  In  reply  to  your  letter  of  June  10,  1936.  You  request  my 
opinion  as  to  whether  or  not  the  provisions  of  Chapter  17,408,  Acts  of 
1935,  authorize  a  lessee  to  purchase  tax  certificates  on  an  adjusted  basis 
with  the  consent  of  the  owner  of  the  land. 

Under  date  of  March  18.  1936,  I  stated  in  an  opinion  directs  to 
you  as  follows: 

"An  owner  who  has  been  granted  an  adjustment  of  his 
delinquent  taxes  under  Chapter  17,406,  supra,  has  nine  days 
within  which  he  alone  may  take  advantage  of  the  adjust- 
ment. Ten  days  after  the  entry  of  the  adjustment  order, 
the  owner,  lessee,  mortgagee,  Judgment  creditor  and  other  lien 
holders  against  the  land  may  purchase  or  redeem  it  at  any 
time  during  the  period  of  six  months  from  the  date  of  the 
granting  of  the  adjustment.     Sections  6  and  6  A." 

It  is  my  opinion  that  imder  the  provisions  of  Section  6  and  6  A 
of  Chapter  17,406.  Acts  of  1935,  that  a  lessee  may  purchase  the  tax 
certificates  on  an  adjusted  basis  with  the  consent  of  the  owner  of  th€ 
land. 
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June  22,  19SS. 

TAXATION— ADJUSTMENT  OP  SUBSEQUENT  AND  OMITTED  TAXES 

Dear  Sir: 

This  is  in  reply  to  your  inquiry  concerning  the  adjustment  of  cer- 
tain subsequent  and  omitted  taxes  imder  Chapter  17406,  Acts  of  1935. 
You  refer  to  a  recent  opinion  of  the  Supreme  Court  construing  Section 
3  of  Chapter  17406,  Acts  of  1935.  insofar  as  the  same  purports  to  author- 
ize the  adjustment  of  subsequent  and  omitted  taxes.  The  case  to 
which  you  refer  is  RICKEY  vs.  WELLS,  16B  SO.  317. 

In  my  opinion  of  May  25.  1933,  I  did  not,  of  course,  pass  upon  the 
constitutionality  of  Section  3  of  Chapter  17406.  So  long  as  the  pro- 
visions of  a  statute  are  not  declared  unconstitutional  by  a  court  of 
competent  jurisdiction,  it  is  the  duty  of  the  administrative  officers  to 
enforce  the  statute  as  written.  My  opinion  was  therefore  predicated  upon 
the  assumption  that  the  statute  was  to  be  administered  In  the  manner 
outlined  by  the  Legislature.  Inasmuch  as  the  Supreme  Court  of  Plorida 
has  specifically  considered  the  provisions  of  the  statute  authorizing  the 
adjustment  of  subsequent  and  omitted  taxes  and  has  in  no  uncertain 
terms  declared  said  provisions  to  be  unconstitutional,  the  statute  is 
now  to  be  administered  in  the  light  of  the  construction  given  it  by 
the  Supreme  Court.  It  is  therefore  my  opinion  that  the  adjustments 
of  subsequent  and  omitted  taxes  made  before  ■  the  decision  of  the  Su- 
preme Court  was  rendered  but  which  have  not  been  finally  completed 
are  now  without  effect. 


June  9.  193fi. 

TAXATION— ADJUSTMENT  BOARDS 

I>ear  Sir: 

Tius  is  in  reply  to  your  request  for  my  opinion  as  to  the  proper 
construction  of  Chapter  17408,  Acts  of  1935,  with  particular  reference 
to  the  apparent  conflict  between  Sections  3  and  13. 

Section  3  provides  that  the  Delinquent  Tax  Adjustment  Boards 
shall  hold  meetings  not  later  than  the  tenth  day  of  each  of  the  months 
of  May,  June.  July.  Au^st,  September,  October  and  November  during 
the  years  1935  and  1936,  for  the  purpose  of  receiving  and  passing  upon 
applications  for  compromises  and  adjustments.  Section  13  provides 
that  the  Delinquent  Tax  Adjustment  Boards  shall  cease  to  exist  after 
April  1.  1936.  except  for  the  purpose  of  completing  tax  compromises 
filed  and  determine  prior  to  that  date. 

It  is  an  established  principle  of  law  that  the  last  expression  of  the 
legislative  will  is  the  law  in  case  of  conflicting  provisions  in  the  same 
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statute,  and  the  last  provision  in  the  order  of  arrangement  prevails. 
See  Corpus  Juris,  page  999.  It  is  also  a  well  established  principle  of 
law  that  apparently  conflicting  provisions  of  a  statute  are  to  be  con- 
strued, if  possible,  to  give  effect  to  both. 

It  Is  my  opinion  that  the  Tax  Adjustment  Boards  should  meet,  if 
necessary,  at  the  time  designated  in  Section  3.  but  that  after  April  1, 
1936.  the  only  business  to  be  transacted  at  such  meetings  is  that  which 
relates  to  completing  tax  compromises  filed  and  determined  prior  to 
that  date. 


August  20.  1936. 

CHAPTER    17457,    LAWS    OF   FLORIDA.    ACTS    OP    1935— TAX    SALE 
CERTIFICATES — PAYMENT   OP  BALANCE 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  communication  under  date 
of  August  12,  1936.  wherein  you  quote  in  part  from  a  tetter  received  by 
you  from  a  Clerlt  of  the  Circuit  Court  of  this  State.  In  effect,  the  por- 
tion of  the  letter  quoted  shows  that  the  Clerk  is  In  doubt  as  to  the  per- 
son to  whom  the  surplus  or  balance  produced  by  a  tax  sale,  should  be 
paid.     You  request  that  I  advise  what  course  should  be  pursued. 

I  beg  to  advise  that  in  cases  such  as  this,  where  there  Is  grave  doubt 
as  to  the  owner  of  the  land  tb  whom  such  siu-plus  should  be  paid,  it 
would  be  entirely  proper  and  legal  for  the  Clerk  of  the  Circuit  Court 
to  file  bill  in  equity,  in  his  capacity  as  such,  in  the  nature  of  a  bill  of 
interpleader,  naming  as  parties  defendant  all  persons  who  might  be 
interested  as  owners  of  the  property,  paying  the  balance  into  court,  and 
letting'  said   interested  persons  litigate   the  matter  among  themselves. 


September  12,  1936. 

TAXATION — CHAPTER    17406,    ACTS    OP    1935— DELINQUENT   TAX 

ADJUSTMENTS— GOVERNOR  WITHOUT  POWER  TO  EXTEND 

TIME  FOR  REDEMPTION  ON  ADJUSTED  BASIS 

Dear  Sir: 

This  refers  to  your  communication  of  September  1,  1936.  With  your 
letter  you  enclosed  letter  to  you.  the  third  paragraph  of  which  reads, 
in  part,  as  follows: 

"The  law  providing  for  the  adjustment  of  taxes  with  county 
commissioners,  closes  the  door  to  redemption  on  the  adjusted 
basis  October  1st.  Is  there  any  way  you  can.  by  proclamation, 
extend  the   benefits   of   that  law,   say  to  January   1st?    •  •  • 
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We  got  an  adjustment  on  all  our  holdings  and  we  are  paying 
off  as  fast  as  we  can,  but  I  was  just  hoping  that  if  we  did  not 
complete  our  program  by  October  1st,  you  could,  for  the  bene- 
fit of  all  taxpayers  who  have  not  been  able  to  complete  their 
payments  on  the  adjusted  basis,  by  proclamation,  extend  the 
time  •   •   *   ". 

You  request  my  advice  as  to  whether  you  are  authorized  to  make 
the  extension  referred  to  in  said  paragraph.  I  assume  that  the  adjust- 
ments referred  to  were  had  under  Chapter  17406,  Acts  of  1935.  para- 
graph 6  of  which  provides: 

"Ten  (10)  days  after  the  entry  of  the  order,  or,  if  an 
appeal  be  taken,  within  ten  (10)  days  after  the  determination 
of  such  appeal,  the  owner,  or  any  person  interested,  may  re- 
deem or  pui'chase  such  certificate  or  certificates  in  the  manner 
provided  by  law,  by  paying  the  amount  so  determined,  to- 
gether with  all  omitted  taxes  as  adjusted.  Thereafter,  any 
such  owner  or  persons  interested  may  redeem  or  purchase  such 
certificate  or  certificates  by  paying  the  adjusted  amount,  to- 
gether with  all  omitted  taxes  as  adjusted,  together  with  interest 
upon  the  aggregate  of  such  amounts  at  the  rate  of  67f  per 
annum  from  the  date  of  the  entry  of  the  original  order  of  ad- 
justment; provided,  however,  that  if  payment  shall  not  be 
made  under  any  such  order  of  adjustment  within  six  months 
after  the  final  determination  of  the  application  for  compromise 
or  adjustment  of  any  such  certificate,  whichever  shall  be  the 
later  date,  then  the  said  order  of  adjustment  shall  immediately 
become  null  and  void  and  of  no  force  or  effect,  to  the  same 
extent  as  if  no  application  had  ever  been  made  for  adjustment 
or  compromise  with  reference  to  such  certificate." 

I  assume,  also,  that  in  this  particular  instances,  the  stated  date  of 
October  1st  marks  the  end  of  such  six  months  period. 

Upon  this  basis,  I  have  to  advise  that,  in  my  opinion,  you  have  no 
authority  to  extend  such  time  for  payment  upon  the  adjusted  basis, 
beyond  the  stated  period  of  six  months,  whether  by  proclamation  or 
otherwise.  This  follows  because  such  an  attempted  extension  would 
constitute  an  interference  with  the  clearly  expressed  legislative  in- 
tent, and  would  amount  to  attempted  executive  legislation  in  the  face 
of  the  proA-ision  of  the  statute  that  if  payments  on  the  adjusted  basis 
are  not  completed  within  the  six  months  provided,  then  the  origtnal 
order  of  adjustment  shall  become  null  and  void. 
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January  25,   1936. 

FUTCH    ACT— RETURN    OF  BONDS    DEPOSITED  WITH   STATE 

TREASURER    RECEIVED  BY    COUNTY    FOR 

DELINQUENT  TAXES 

Dear  Sir: 

With  your  letter  of  the  24th  instant  you  submit  a  letter  from  the 
County  School  Superintendent  of  Broward  County,  in 


which  he  states  that  the  Board  of  Public  Instruction  of  Broward  County 
authorized  him  to  request  yoii  to  return  to  his  office  all  bonds  and  inter- 
est coupons  which  have  been  turned  in  to  you  in  settlement  of  taxes 
of  various  kinds  prior  to  the  statute  enacted  in  1933  which  he  says 
changed  the  law  so  that  the  Clerk  of  the  Court  became  the  custodian  of 
such   bonds  instead  of  you. 

You  ask  my  opinion  as  to  whether  this  request  can  be  compiled 
with. 

Section  7  of  Chapter  15054,  Acts  of  1931,  requires  all  bonds  received 
by  any  county  or  district  in  redempfion  of  delinquent  taxes  to  be  within 
thirty  days  forwarded  to  the  State  Treasurer,  who  shall  keep  and  hold 
the  same  for  the  account  of  the  parties  In  interest  as  custodian  thereof. 

The   letter   of does  not  give   the   Chapter  number   of 

the  Act  of  1933  referred  to.  which  he  says  changed  the  1931  Act  by 
making  the  Clerk  custodian  of  such  bonds  instead  of  you.  If  he  had 
in  mind  Chapter  16252,  Acte  of  1933,  known  as  the  Futch  Act,  he  is  in 
error,  as  the  Futch  Act  makes  the  Clerk  of  the  Circuit  Court  custodian 
only  of  those  bonds  and  coupons  received  in  settlement  of  tax  sale  cer- 
tificates under  the  Putch  Act,  and  does  not  make  hlra  custodian  of  bonds 
or  coupons  received  In  settlement  of  delinquent  taxes  under  any  law 
prior  td  the  enactment  of  the  Putch  Act. 


November  22,  1935. 

TRUSTEES  I.  I.  FUNI>— CANCELLATION  OF  OUTSTANDING  STATE 
TAXES  ON   LANDS   ACQUIRED  BY  THE   STATE 

Dear  Sir: 

1  have   your  letter  of  the   12th  instant,   the  body   of    which   reads 
as  follows: 

"On  November  6th  there  was  before  the  Trustees  for  con- 
sideration a  proposal  for  acquiring  certain  lands  in  Highlands 
and  Hardee  Counties.  The  matter  was  referred  to  you  for 
your  opinion  with  reference  to  two  questions  hereinafter  set  out. 

In  1934  the  Trustees  of  the  Internal  Improvement  Fund  by 
various  deeds  acquired  by  gift  an  aggregate  of  2,560  acres  of 
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Isnd  in  a  contiguous  body  in  Highlands  County,  and  dedicated 
the  same  as  a  STATE  FOREST  PARK, 

To  facilitate  the  acquisition  of  additional  lands  around  those 
previously  acQuired  for  the  purpose  of  enlarging  the  park,  the 
following  was  done: 

Three  Acts  of  identical   nature  were   passed  by  the 
1935  Session  of  the  Legislature,  being  Special  Acts 
Chapter  17530,  DeSoto  County 
Chapter  17546.  Hardee  County 
Chapter  17550,  Highlands   County 

Pursuant  to  the  respective  Acts,  the  County  Commissioners  of  I&r- 
dee  and  Highlands  Counties  have  arranged  with  the  owners  of  lands 
delinquent  in  taxes  for  cancelling  tax  sale  certificates  except  as  to 
state  taxes  and  for  deeding  the  lands  on  wliich  certificates  wiD  be  so 
cancelled  to  the  Trustees  of  the  Internal  Improvement  Fund.  Of  the 
lands  so  deeded: 

Some  will  become  a  part  of  Highlands  Hammock  State  Park 
as  enlarged. 

Some  will  be  used  for  exchange  with  private  owners  in  order 
to  block  into  a  contiguous  body  the  lands  proposed  to  be  added 
to  the   present  state  park. 

The  total  area  to  be  deeded  to  the  Trustees  is  65.000  acres  in  round 
figures.  Through  exchange  with  private  owners  and  through  re -deeding 
part  as  consideration  for  deeds  to  Trustees.  40.000  acres  comprising  a 
contiguous  body  will  vest  in  the  Trustees,  which  when  added  to  2,560 
acres  comprising  the  present  park,  will  result  in  a  total  of  about  42,500 
acres  for  the  State  Park  under  the  proposed  arrangement. 

In  connection  with  the  foreeotng.  the  following  questions  are  asked 
by  the  County  Commissioners  and  by  persons  who  will  take  deeds  from 
the  Trustees: 

1.  When  delinquent  taxes,  except  those  for  state  purposes, 
are  cancelled,  will  the  vesting  of  title  in  the  State 
through  the  Trustees  of  the  Internal  Improvement  Fund  operate 
to  cancel  the  lien  for  unpaid  state  taxes? 

2.  After  title  vests  in  the  Trustees  for  the  State,  and  the 
Trustees  subsequently  deed  such  lands  to  private  persons,  will 
the  lands  so  deeded  be  free  from  the  Hen  for  state  taxes? 

In  view  of  the  considerable  arear  of  land  involved  and  Uie 
importance  of  the  matter,  the  Trustees  desire  your  opinion  on 
the  above  points." 

In  reply  to  your  questions  I  beg  to  say  that  in  my  opinion  the  vest- 
ing of  title  to  said  lands  in  the  Trustees  of  the  Internal  Improvement 
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Fund  with  delinquent  taxes  cancelled,  except  as  to  State  taxes,  would 
not  have  the  effect  of  cancellmg  the  outstanding  delinquent  State  taxes 
against  said  lands,  and  said  State  taxes  may  not  be  cancelled  under 
our  present  laws  except  by  payment  of  the  same. 


June  5.   1935, 

TAXATION— STATE    TREASURER—DISPOSITION    OP    BONDS    AND 

INTEREST  COUPONS  HELD  UNDER  CHAPTER    15054,  LAWS 

OF  FLORIDA.  ACTS  OF  1931. 

Dear  Sir: 

This  acknowledges  your  communication  of  April  29th,  enclosins 
certified  copy  of  resolution  of  the  Board  of  County  Commissioners  of 
Hardee  County,  wherein  it  is  recited  that  certain  bonds  of  various 
taxing  districts  of  said  county  were  accepted  pursuant  to  the  provisions 
of  Chapter  15054,  Laws  of  Florida.  Acts  of  1931  land  also  Chapter  15056. 
Laws  of  Florida,  Acts  of  1931 — but  this  is  obviously  an  error  because 
it  does  not  apply  in  any  manner  to  you) ;  and  that  said  bonds  and 
coupons  are  in  your  custody  and  the  Board  resolves  to  Instruct  you 
to  perforate  and  cancel  all  such  obligations  and  return  them  to  the 
County  of  Hardee  to  be  filed  as  retired  obligations. 

You  ask  whether  or  not  you  may  legally  carry  out  the  request  con- 
tained in   this  resolution. 

It  Is  my  opinion  that  under  said  Chapter  15054,  you  are  not  author- 
ized to  comply  with  the  request  contained  in  this  resolution.  It  is  spec- 
ifically provided  by  Section  2  thereof  that  the  evidences  of  debt  taken 
In  under  said  Act  shall  constitute  an  asset  in  trust  held  by  the  custo- 
dian thereof  for  the  use  and  benefit  of  the  taxing  district  for  those  taxes 
the  same  were  accepted,  and  the  interest  of  each  shall  exist  in  such 
asset  in  the  proportion  that  the  taxes  of  each  thereby  bore  to  the  whole 
tax  represented  by  the  tax  lien;  and  by  Section  3  it  is  provided  that 
such  shall  be  held  with  the  matured  and  unmatured  interest  coupons 
thereof  left  intact,  but  shall  bear  no  interest  during  the  time  they  are 
so  held. 

It  is  further  provided  in  Section  7  that  such  obligations  taken  in 
are  to  be  forwarded  to  you,  and  that  you  "shall  keep  and  hold  the  same 
for  the  account  of  the  parties  in  interest,  as  custodian  thereof." 

Without  further  legislation  it  Is  my  opinion  that  you  should  continue 
to  hold  these  as  an  asset  In  trust,  in  accordance  with  the  said  Act  of 
1931,  and  that  you  are  not  authorized  to  ttim  them  back  to  the  county 
to  be  cancelled. 
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September  23,  1936. 

TAX    LIENS — FORECLOSURE    BY    BOARDS    OF    COUNTY    COMMIS- 
SIONERS  OR   STATE  COMPTROLLER 

Dear  Sir-- 

Tliis  is  in  reply  to  your  letter  of  September  18,  in  which  you  request 
my  opinion  as  to  whether  or  not  there  is  any  statute  under  which  either 
the  Comptroller  or  the  Boards  of  County  Conunissloners  can  authorize 
the  institution  of  suits  for  the  foreclosure  of  delinquent  tax  liens. 

I  call  your  attention  to  the  following  provisions  contained  in  Sec- 
tion 896.  Compiled  General  Laws  of  Florida,  1927: 

"All  real  and  personal  property  shall  be  subject  to  taxation 
on  the  first  day  of  January  of  each  year,  and  this  Chapter  shall 
create  a  lien  upon  such  property  for  the  purposes  thereof  superior 
to  all  others,  which  lien  in  addition  to  the  provisions  of  this 
Chapter  for  the  collection  of  taxes  on  personal  property  may 
be  enforced  by  suit  in  equity." 

I  also  call  your  attention  to  the  following  provisions  contained  in 
Section   1020.  Compiled  General  Laws  of  Florida.  1927: 

"Any  holder  of  a  tax  deed  or  of  a  tax  certificate  shall  have 
a  lien  thereunder  for  the  amount  paid  therefor  upon  the  land 
d^cribed  therein  and  such  lien  may  be  enforced  and  foreclosed 
by  suit  in  equity  as  provided  by  law  for  the  enforcement  of 
statutory  liei^." 

I  also  call  your  attention  to  Section  5034.  Compiled  General  Laws 
of  Florida.  1927,  which  reads  as  follows: 

"5034.  < 32281  Extension  of. — All. liens  of  any  kind,  whether 
created  by  statute  or  the  common  law,  and  whether  heretofore 
regarded  as  merely  possessory  or  not,  may  be  enforced  by  pro- 
ceedings in  chancery." 

I  call  your  further  attention  to  Chapter  17460,  Laws  of  Florida,  Acts 
of  1935,  which  provides  for  the  foreclosure  of  tax  sale  certificates  and 
deeds  which  have  been  issued  to  the  Treasurer  of  the  State  In  counties 
having  a  population  of  not  less  than  180,000  or  more  than  200,000. 

I  further  call  your  attention  to  Chapter  17431,  which  amends  Sec- 
tion 2166,  Compiled  General  Laws  and  which  relates  to  coimties  having 
a  population  of  not  less  than  130,000. 

The  Supreme  Court  of  Florida  has  stated  in  several  cases  that  the 
remedy  provided  by  Chapter   14572,  Laws  of  Florida,  Acts  of  1929,  was 

not  an  exclusive  remedy. 

The  following  is  from  the  opinion  of  the  Court  in  the  case  of  City 
of  Bradenton  vs.  Lee,  reported  in  162  So.  139,  text  page  140: 
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"The  following  cases  are  Illuminative  of  this  point:  Allison 
Realty  Co.  v.  Graves  Inv.  Co,  113  Fla.  48,  155  So.  745;  Coral 
Gables  Properties.  Inc.  et  al.  v,  Stopler,  115  Fla.  231,  155  So.  799. 

"(2)  These  cases  settle  the  rule  in  this  state  to  the  effect 
that  we  have  a  variety  of  methods  of  foreclosing  tax  Uens, 
chapter  14572,  Acts  1929  (Ex.  Sess.) ;  section  794.  Revised  Gen- 
eral Statutes  of  1920.  as  amended  by  Acts  1927,  c.  12409.  I  2. 
section  1020,  Compiled  General  Laws  of  1927;  section  698.  Re- 
vised General  Statutes  of  1920.  section  896.  Compiled  General 
Laws  of  1927:  and  section  3228,  Revised  General  Statutes  of 
1920,  section  5034,  Compiled  General  Laws  of  1927,  none  of  which 
are  exclusive." 

It  is  my  opinion  that  the  remedies  afforded   by  the  statutes  here- 
inabove referred  to  are  available  to  the  state  and  counties. 


July    10.   1935. 

DELINQUENT  TAX  AEJJUSTMENT  BOARDS.  EFFECT  OP  INJUNCTION 
ISSUED  m  CASE  OF  RIDOWAY  V.  CBSSNER.   ET  AL 

Dear  Sir: 

I  have  your  letter  to  which  you  attach  a  copy  of  a  temporary  In- 
junction issued  by  the  Honorable  N.  G.  Rowe,  judge  of  the  Seventh 
Judicial  Circuit,  in  and  for  Volusia  County,  in  the  above  entitled  cause. 

You  request  me  to  advise  you  as  to  whether  or  not  this  order  makes 
"inoperative  all  the  provisions  of  House  Bill  163,  Chapter  17406,  Acts 
of  1935,  insofar  as  Volusia  County  Is  concerned  and  whether  or  not  the 
Delinquent  Tax  Adjustment  Boards  In  other  Judicial  Circuits  are  af- 
fected  by  this  decision". 

It  is  my  opinion  that: 

1.  The  temporary  injunction  issued  in  this  cause  enjoins  and  re- 
strains the  members  of  the  Delinquent  Tax  Adjustment  Board  of  Volusia 
County  until  the  further  order  of  the  Court  from  performing  any  acts 
under  the  terms  and  provisions  of  House  Bill  165,  Laws  of  Florida,  Acts 
of  1935,  Under  this  order  all  of  the  provisions  of  House  Bill  163,  supra, 
are  suspended  in  Volusia  County  until  the  further  order  of  the  Court. 

2,  The  temporary  injunction  entered  by  Judge  Rowe  in  this  case 
floes  not  affect  the  operation  of  the  Delinquent  Tax  Adjustment  Board 
of  any  County  other  than  Volusia  County. 
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May   31,    1935. 

DISPOSITION  OF  PROCEEDS  RECEIVED  UNDER  SETTLEMENT 

AUTHORIZED  BY  DELINQUENT  TAX  ADJUSTMENT  BOARD 

CREATED  BY  HOUSE  BILL  163.  CHAPTER  17406  OF 

THE   1935  LEGISLATURE 

Dear  Sir: 

I  have  your  letter  ol  May  25th  in  which  you  request  my  opinion 
upon  the  following  question: 

"IQ  disposing  of  the  adjusted  amount  authorized  by  the 
Delinquent  Tax  Adjustment  Board,  can  the  County  Commis- 
sioners divert  such  sums  to  one  or  more  funds  or  must  they 
be  distributed  to  the  funds  for  which  the  taxes  adjusted  were 
originally-  assessed?" 

It  is  my  opinion  that  the  proceeds  received  from  a.  compromise  or 
adjustment  of  taxes  authorized  by  a  Delinquent  Tax  Adjustment  Board 
under  House  Bill  163  of  the  1935  Legislature  must  be  distributed  pro 
rata  to  the  several  funds  for  which  the  taxes  compromised  or  adjusted 
weire  originally   levied  and  assessed. 


May  2S,  1935. 

TAXATION— HOUSE  BILL  163.  CHAPTER  17406 — 1935  LEGISLATURE 

Dear  Sir: 

I  Jiave  your  letter  in  which  you  request  my  opinion  upon  certain 
questions  concerning  House  BUI  No.  163  of  the  1935  Legislature: 


"Does  the  year  1933  as  iised  in  Section  3  apply  to  certifi- 
cates issued  in  1933  or  to  taxes  assessed  for  that  year?" 

The  reference  in  Section  3  of  the  Act  to  the  year  1933  is  to  taxes 
levied  and  assessed  in  the  year  1933. 


"Does  the  Board  have  authority  to  adjust   1933  and   1934 
and  1935  taxes  as  subsequent  taxes  as  indicated  in  Section  3?" 

Under  Section  3  of  the  Act  the  "Delinquent  Tax  Adjustment  Board" 
of  the  several  counties  has  authority  to  compromise  and  adjust  taxes 
levied  and  assessed  for  the  years  1933  and  1934  as  omitted  subsequent 
taxes,  provided  there  is  a  tax  sale  certificate  against  the  land  outstand- 
ing and  in  the  hands  of  the  State.    The  1935  taxes  may  be  compromised 
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and  adjusted  as  they  become  due  on  November  1,  1935.  provided  there 
is  a  tax  sale  certificate  outstanding  against  the  land  and  in  the  hands 
of  the  State. 

3. 

"Section  6  provides  that  under  certain  circumstances  tax 
certificates  held  by  the  State  may  be  redeemed  or  purchased 
while  Section  9  prohibits  the  sale  of  certificates  held  by  the 
State  until  April   1,   1935,     Which  governs?" 

There  is  no  conflict  between  Section  6  and  Section  9  of  the  Act. 
Section  S  applies  only  in  a  case  where  there  has  been  a  compromise  or 
adjustment  of  delinquent  taxes,  whereas.  Section  9  applies  only  in  a 
case  where  there  has  not  been  a  compromise  or  adiustment  of  delin- 
quent taxes. 

Section  6  provides  that  if  a  compromise  or  adjustment  of  delin- 
quent taxes  Is  made  then  "ten  (10>  days  after  the  entry  of  the  order,  or, 
if  an  appeal  be  taken,  with  ten  Q0>  days  after  tiie  determination  of 
such  appeal,  the  owner,  or  any  person  interested,  may  redeem  or  pur- 
chase such  certificate  •■•■■,  it  further  provides  that  after  the  ten 
day  period,  and  at  any  time  within  six  months  of  the  final  determina- 
tion by  the  Board  of  the  compromise  or  adjustment,  the  owner,  or  any 
person  interested,  may  redeem  or  purchase  such  certificate  by  paying 
the  ad j listed  amount  plus  Interest  at  the  rate  of  S%  per  annum.  If 
the  redemption  or  purchase  is  not  made  within  six  months  of  the  final 
determination  of  the  amount  to  be  paid,  then  the  owner  and  Interested 
persons  lose  all  rights  thereto. 

Section  9  prohibits  the  sale  of  all  "tax  sale  certificates  held  by  the 
State  for  taxes  for  the  year  1933  or  prior  years"  until  April  1.  1936, 
"except  upon  written  application  of  the  owner". 

4. 

"Is  the  authority  of  the  Comptroller  limited  by  this  Act 
to  prescribing  the  forms  and  seeing  that  the  State  tax  is  ac- 
counted   for?" 

The  Act  requires  the  Comptroller  to  prescribe  the  necessary  forms 
and  records  to  be  used  and  filed  by  the  Delinquent  Tax  Adjustment 
Board  of  each  County.  The  Act  does  not  give  the  Comptroller  any 
specific  authority  in  reference  to  its  administration.  Aside  from  having 
authority  to  prescribe  the  necessary  forms,  the  Comptroller  has  no 
authority  in  the  enforcement  of  the  Act. 

«. 

"Does  the  provision  under  Section  3.  requiring  that  all 
taxes  due  the  State  be  paid  in  full  also  extend  to  and  include 
interest  on  the  taxes  and  the  expense  of  sale? ' 
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Section  3  of  the  Act  requires  "that  all  taxes  due  the  State  of 
Florida  are  to  be  paid  in  fiill".  There  is  no  provision  in  the  Act  which 
iindertakes  to  authorize  a  compromise  or  adjustment  of  Interest  an 
taxes  due  the  State,  nor  Ls  there  any  provision  which  authorizes  a  com- 
promise or  adjustment  on  the  fees  to  be  charged  in  connection  with  the 
redemption  or  purchase  of  tax  sale  certificates  and  the  settlement  of 
omitted  subsequent  taxes  except  Section  8  limits  the  fees  of  the  Clerk 
of  the  Circuit  Court  to  twenty-five  (25^)  cents  for  each  certificate  so 
redeemed  or  assi^ed.  All  other  fees  must  be  paid  in  full  at  the  time 
of  the  payment  of  the  compromise  or  adjusted  amount  of  the  taxes. 


"Has  the  Board  authority  to  compromise  and  adjust  taxes 
for  Districts  and  other  governing  bodies,  or  is  their  authority 
limited  to  those  taxes  which  are  levied  and  administered  by  the 
B(mrd  of  County  Commissioners  which  under  this  Act  becomes 
also  the  Delinquent  Tax  Adjustment  Board?" 

The  Act  gives  the  Delinquent  Tax  Adjustment  Board  authority  to 
compromise  and  adjust  all  taxes  which  appear  upon  the  County  Tax 
Roll,  except  taxes  due  the  State  of  Florida.  The  fact  that  some  of  the 
taxes  appearing  on  the  County  Tax  Roll  may  have  been  levied  and 
assessed  by  some  other  taxing  district  does  not  in  any  manner  affect 
the  right  of  the  Delinquent  Tax  Adjustment  Board  to  compromise  and 
adjust  such  taxes. 


April   19,   1933. 

TAXATION— SENATE    BILL   NO.    36,    CHAPTER    17461.    OF   THE    1935 
LEGISLATURE  DOES  NOT  PROHIBIT  CLERK  OF  THE  CIRCUIT 
COURT   PROM   PERMITTING    HOLDER    OF    TAX  CERTIFI- 
CATE TO  REDEEM  SUCH  SUBSEQUENT  CERTIFICATES 
AND  PAY  SUCH  SUBSEQUENT  AND  OMITTED  TAXES 
NECESSARY    TO    OBTAIN    TAX  DEED    OR   TO 
FORECLOSE    TAX    CERTIFICATE 

Dear  Sir; 

I  have  your  letter  of  April  18th  in  which  you  request  my  opinion 
upon   the   following  question: 

Does  Senate  Bill  No.  36  of  the  1935  Legislature  prohibit  the  several 
Clerks  of  the  Circuit  Court  of  the  State  from  permitting  the  holder  of 
a  tax  sale  certificate  to  redeem  such  subsequent  tax  sale  certificates  or 
to  pay  such  subsequent  and  omitted  taxes  as  may  be  necessary  to 
entitled  him  to  a  tax  deed  on  the  property  described  therein,  or  to 
entitle  him  to  foreclose  Upon  the  land  described  therein? 
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Senate  Bill  No.  36  of  the  1935  Legislature  reads  as  rollows: 

"AN  ACT  TO  POSTPONE  THE  SALE  OF  TAX  SALE  CERTIFICATES 
UNTIL  AFTER  THE  FIRST  MONDAY  IN  JULY,   1935. 

BE    IT    ENACTED    BY    THE    LEGISLATURE    OF    THE    STATE    OF 
FLORIDA: 

SECTION  1.  No  Clerk  of  the  Circuit  Court  shall  sell  any  tax  sale 
certificate  now  held  or  owned  by  the  State  of  Florida  until  after  the 
first  Monday  in  July,  1935. 

SECTION  2.  This  Act  shall  be  In  luU  force  and  effect  from  and 
after  it  shall  become  a  law. 

Approved   12th  Day  of  April,  A.  D.   1935." 

Section  1003,  Compiled  General  Laws  of  Florida,  1934  Supplement, 
sets  forth  what  must  be  done  by  the  holder  of  a  tax  sale  certificate  in 
order  to  obtain  the  tax  deed,  to-vit: 

"The  holder  of  any  tax  certificate  at  any  time  two  years 
after  the  date  of  Its  Issuance  may  obtain  a.  tax  deed  to  the  land 
therein  described  by  application  to  the  clerk  of  the  circuit  court 
of  the  county  wherein  such  land  is  situated  as  provided  by 
law,  and  the  surrender  of  such  certificate  and  the  payment 
to  the  clerk  of  the  proper  amount  for  the  redemption  or  sur- 
render of  all  other  outstanding  subsequent  certificates  cover - 
mg  said  land  and  the  payment  to  the  clerk  of  a  fee  of  fifty 
cents  for  each  certificate  then  redeemed,  and  for  searches  to 
ascertain  all  outstanding  certificates,  a  fee  of  fifty  cents  for 
the  oldest  tax  sale  and  a  fee  of  fifteen  cents  for  each  subsequent 
tax  sale  at  which  said  land  was  sold,  or  subsequent  omitted 
tax  year,  •*•••," 

It  will  be  observed  that  the  owner  of  a  tax  sale  certificate,  deslrtnK 
to  obtain  a  tax  deed  thereon,  does  not  purchase  any  tax  sale  certificate 
or  certificates  but  he  redeems  all  outstanding  subsequent  certificates. 

Section  1003  (2),  Compiled  General  Laws  of  Florida,  1934  Supple- 
ment, sets  forth  the  requirements  of  the  bill  of  complaint  of  the  owner 
of  a  tax  sale  certificate  who  seeks  to  foreclose  the  same,  to-wit: 

"A  bin  of  complaint,  unless  In  a  suit  of  the  State,  shall  be 
sworn  to.  and  shall  briefly  set  forth  the  fact  of  the  issuance 
of  the  tax  certificate  or  deed  and  the  fact  that  complainant 
has  paid  all  omitted  and  subsequent  taxes  and  interest  thereon 
and  has  redeemed  all  subsequent  tax  sale  certificates  atfectlnK 
the  same  land.**'*." 

It  will  be  observed  that  the  owner  of  a  tax  sale  certificate,  who 
seeks  to  foreclose  it,  does  not  purchase  any  tax  sale  certificate  but  he 
must  "redeem  all  subsequent  tax  sale  certificates  affecting  the  sarne  land". 
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It  is  my  opinion  that  Senate  Bill  No.  36  of  the  1935  Legislature  does 
not  prohibit  the  several  Clerks  of  the  Circuit  Court  of  the  State  from 
permitting  the  holder  of  a  tax  sale  certificate,  which  is  more  than  two 
years  old.  to  redeem  such  subsequent  tax  sale  certificates  or  pay  such 
subsequent  and  omitted  taxes  as  may  be  necessary  to  entitle  him  to  a 
tax  deed  on  the  land  described  therein,  or  to  entitle  him  to  foreclose 
upon  the  land  described  therein. 


February  12.  1935. 

TAX  DEED,  PUBLICATION    OF  NOTICE 

Dear  Sir: 

I  have  your  letter  In  which  you  request  my  opinion  upon  the  ques- 
tion of  whether  or  not  the  Clerk  of  the  Circuit  Court  may  include  in 
one  notice  of  application  for  tax  deed,  which  is  published  in  a  news- 
paper, the  description  of  more  than  one  tract  of  land  where  the  per- 
son making  the  application  for  the  tax  deed  is  the  owner  of  the  tax  sale 
certificates  covering  the  different  tracts  of  land. 

The  Comptroller  of  the  State,  who  has  general  supervision  of  the 
tax  laws  of  the  State,  has  issued  an  administrative  construction  of  Sec- 
tions 1000,  1001,  and  1002,  Compiled  General  Laws,  1927.  and  Section 
1003,  Compiled  General  Laws,  1934  Supplement,  to  the  effect  that  the 
Clerk  of  the  Circuit  Court  may  include  in  one  notice  of  application  for 
tax  deed,  which  is  published  in  the  newspaper,  the  description  of  more 
than  one  tract  of  land  where  the  person  making  application  for  the  tax 
deed  is  the  owner  of  the  tax  sale  certificates  covering  the  different 
tracts  of  land.  The  Clerk  of  the  Circuit  Court  should  follow  the  ad- 
ministrative construction  placed  on  these  statutes  by  the  Comptroller. 


November  23,  1938. 

TAXATION— REFUNDS   ON  VOID  TAX  CERTIFICATES  OR 

TAX  DEED 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  17th  instant  enclosing  cor- 
respondence between  your  office  and  Hon. .  Clerk  of  the 

Circuit  Court  of  Putnam  County,  relative  to  refunds  of  State  taxes  on 
account  of  the  void  tax  deed  to  Alden  B.  and  Ralph  Crosby  based  on 
tax  certificate  No.  403,  Putnam  County,  tax  sale  of  1919  for  1918,  and 
subsequent  omitted  taxes. 

I  have  examined  the  Court  files  attached  to  your  letter  in  the  case 
of  Alden  B.  Crosby  and  Ralph  Crosby  vs.  Juan  B.  Entralgo,  et  al.,  Put- 
nam  County,   Chancery  No.  2222.     On   examination   of  said  file  it  ap- 
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pears  that  the  Circuit  Judge  on  December  19.  1926,  in  his  flnal  decree 
held  the  above  mentioned  tax  deed  null  and  void  and  ordered  the  same 
cancelled  of  record. 

Answering  your  Inquiry  I  beg  to  say  that  Section  1009,  Compiled 
General  Laws  of  Florida,  1927,  appears  to  authorize  a  refund  in  such 
cases  if  you  are  satisfied  In  the  matter.  In  this  connection.  I  would 
suggest  it  might  be  well  to  secure  a  certificate  from  the  Clerk  of  th« 
Circuit  Court  that  no  appeal  was  taken  in  said  case  or  if  an  appeal  was 
taken  the  above  mentioned  decree  of  the  Court  had  not  been  reversed. 
Since  a  period  of  about  10  years  has  elapsed  it  will  be  necessary  to  as- 
certain whether  or  not  refund  has  already  l>een  made  in  said  case.  I 
am  returning  herewith  correspondence  attached  to  your  letter,  together 
with  said  Court  files. 


December  4.  1936. 

1925  PUTNAM  COUNTY  TAX  CERTIFICATE  NO.  420— REFUND 

Dear  Sir: 

The  Comptroller  has  referred  to  me  your  letter  of  November  30. 
1936,  in  wtiicb  you  request  a  refund  of  the  State  and  County  taxes  as 
provided  for  by  Section  1009  C.  Q.  L. 

I  understand  that  a  final  decree  has  been  entered  in  the  case  of 
the  City  of  Palatka  versus  Ralph  B.  Wilson,  as  Executor,  et  al..  in  which 
a  certificate  held  by  your  clients  has  been  cancelled  and  the  City  of 
Falatka  given  a  lien  for  city  taxes  on  the  property  therein  sought  to 
be  foreclosed. 

I  have  read  the  opinion  of  the  Special  Master  and  the  cases  cited 
by  him.  I  have  also  read  additional  authorities  on  this  subject  and 
would  like  to  call  to  your  attention  the  cases  of  the  City  of  Sebrlng 
versus  Wolf,  141  So.  736;  Henderson  versus  Leatherman,  163  So.  310; 
and,  Harjim  versus  O'Bannon.  Tax  Collector,  129  So.  916, 

I  would  hesitate  to  advise  Mr.  Lee  to  refund  the  taxes  under  this 
certificate  in  the  absence  of  a  decision  by  the  Supreme  Court  of  Florida 
on  an  appeal  duly  taken  in  this  case,  it  is  true  that  Section  16  of 
Chapter  14,572  has  been  repealed  by  Chapter  17,442,  Acts  of  1935.  but 
since  the  certificate  was  validated  would  the  repeal  of  the  validating 
statute  have  the  effect  of  permitting  the  complained  irregularities  pre- 
viously existing  in  the  assessment  to  reinvest  in  said  certificate?  It 
would  seem  to  me,  that  in  the  absence  of  a  definite  decision  by  the 
Florida  Supreme  Court  that  the  Comptroller  should  not  refund  the 
money  as  requested. 
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NO  COKKESPONDENCE 


SECTION  11 

SCHOOL  TAXES 

NO  CORRESPONDENCE 
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November  21,  1935. 

TAXATION— SLOT    MAC mNES— CHAPTER    17,257    OP    1935 

Dear  Sir: 

I  have  your  letter  of  this  date  the  body  of  which  reads  as  follows; 

"Under  Section  12^  of  Chapter  17257,  Acts  of  1935,  the 
operation  of  slot  machines,  unless  In  a  hotel,  within  300  feet 
of  a  school  or  church  is  prohibited. 

"Will  you  please  advise  me  if  the  word  'hotel',  as  used  in 
this  Section,  applies  to  the  entire  hotel  building  or  only  to  that 
part  of  the  building  used  for  hotel  purposes?" 

Section  12^  of  Chapter  17,2ST,  Laws  of  Florida,  Acts  of  1935,  above 

referred  to,  reads  as  follows: 

"No  machines  operated  under  the  provisions  of  this  Act  shall 
be  maintained  or  operated  within  300  feet  of  any  public  school 
or  church;  provided,  however,  that  this  shall  not  apply  to  any 
machine  operated  or  maintained  in  any  hotel." 

You  will  note  that  the  foregoing  Section  refers  to  a  hotel  Instead 
of  a  hotel  building.  It  is,  therefore,  my  opinion  that  the  word  "hotel", 
as  used  in  said  Section  12>/2,  applies  only  to  that  part  of  a  hotel  build* 
ing  which  is  operated  by  and  as  a  hotel. 


November  16,   1936. 

CHAPTER  17.257,  ACTS  OF  1935;  ISSUANCE  OP  DUPUCATE  LICENSE 

Dear  Sir: 

I  have  your  letter  of  the  14th  Inst.,  in  which  you  ask  my  opinion  as 
to  whether  or  not  you  may  issue  a  duplicate  license  for  a  license  Issued 
prior  to  November  3,  1936,  in  those  Counties  where  the  electors  by 
referendum  revoke  the  issuance  of  aU  licenses  under  Section  12  A  of 
the  said  Act, 

The  Supreme  Court  have  recently  indicated  that  where  slot  ma- 
chines have  been  licensed  prior  to  the  referendum  that  notwithstanding 
the  vote  of  the  electors  the  license  will  be  good  until  October  I,  1937. 

It  is,  therefore,  my  opinion  that  if  the  Court  shall  definitely  hold 
the  licenses  issued  prior  to  Novemi>er  3rd  continue  in  force  and  effect 
although  the  electors  of  the  particular  County  have  voted  under  Sec- 
tion 12  A  to  oust  the  slot  machines,  then  you  should  issue  a  duplicate 
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license  to  one  who  has  previously  had  a  license  Issued  to  him  and  has 
lost  or  otherwise  misplaced  the  same.  By  the  duplicate  you  do  not 
license  the  machine  as  the  said  duplicate  is  more  or  less  evidence  of 
the  fact  that  you  have  previously  licensed  the  machine  or  machines 
and  that  the  license  has  been  lost  or  otherwise  misplaced. 


December  30,   1936. 

TAXATION  SLOT  MACHINE  OPERATORS  OPERATINO  MACHINES 
CONTRACTED  TO  PURCHASE 

Dear  Sir: 

I  have  your  letter  of  Ctecember  28,  1936,  in  which  you  enclose  an 
agreement  under  which  the  vendor  purports  to  sell  the  coin  machine 
or  slot  machine  to  the  purchaser  for  a  purchase  price  of  $300,  payable 
$1.00  per  week,  with  the  title  reserved  until  the  purchase  price  is  fully 
paid.    Section  5  of  said  contract  provides  as  follows: 

"Until  the  purchase  price  of  said  property  has  been  paid 
in  fuU.  the  vendor  shall  have  the  exclusive  right  to  repair  and 
service  the  same,  to  make  any  necessary  adjustments  thereof 
and  to  replace  any  parts  which  may  be  destroyed  or  become  so 
worn  as  to  interfere  with  the  operation  of  the  same,  and  he 
shall  receive  such  compensation  for  such  services  as  may  be 
mutually  agreed  upon  by  the  vendor  and  purchaser,  payable 
at  such  times  and  under  such  conditions  as  may  be  covered 
by  supplemental  agreement,  which  may  be  "verbal  or  written, 
it  being  understood  that  no  part  of  the  cost  of  such  repairs, 
replacements  or  services  are  included  in  the  purchase  price  of 
such  property  and  until  the  purchase  price  of  said  property  has 
been  paid  in  full,  said  machine  shaU  remain  locked  and  sealed 
and  the  key  for  opening  the  same  shall  remain  in  the  sole  pos- 
session of  the  vendor  and  said  machine  shall  not  be  opened 
except  in  the  presence  of  vendor  or  his  representatives." 

It  is  my  opinion  that  this  contract  is  not  a  bona  fide  sale  and  that 
the  said  agreement  is  entered  into  by  and  between  the  parties  to  enable 
the  vendor  or  operator  to  avoid  the  payment  of  the  operator's  occupa- 
tional licenses  for  the  privilege  of  leasing  or  renting  the  said  machine 
and  to  avoid  at  the  same  time  paying  the  license  required  of  an  operator 
on  each  machine  so  leased  or  rented.  The  effect  of  such  an  Instrument 
would  be  to  deprive  the  State  of  a  large  portion  of  taxes  now  being  re- 
ceived under  Chapter  17257,  Laws  of  Florida.  1935. 

It  is  my  opinion,  therefore,  that  you  should  disregard  such  an 
agreement  and  require  the  fuU  payment  of  the  licenses  required  to  be 
paid  under  Chapter  17257,  Laws  of  Florida.  1935. 
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CHAIN  STORE  TAXES  (Chapter  16848  of  1935) 


August   1.   1935. 

CHAIN   STORE  ACT— TIRE  AND  TUBE  DEALERS 

Dear  Sir: 

In  your  letter  of  June  24th  you  state  that  you  have  received  in- 
quiries as  to  whether  one  selling  tires  and  tubes  in  conection  with  his 
principal  business  must  pay  the  present  tire  and  tube  dealer's  license. 
and  in  addition  thereto  the  new  store  license  which  becomes  effective 
July  1st.  In  other  words,  whether  the  new  chain  store  tax  law  repeals 
or  supersedes  the  tire  and  tube  dealers'  license  tax  Act. 

Senate  Bill  724,  Chapter  16S48,  Acts  of   1925.  does  not  repeal  the 

tire  and  tube  dealers'  license  tax  Act,  which  is  Chapter  14412.  Acts  of 
1927.  and  both  will  have  to  be  paid  where  a  merchant  In  addition  to 
other  merchandise  handles  tires  and  tub^. 

Section  17  of  Senate  Bill  724  provides: 

"OTHER  LICENSES.  The  tax  imposed  by  this  Act  shall  not 
repeal  any  other  license  tax,  occupational  tax,  excise  tax,  or 
tax  levied  by  law  as  a  condition  precedent  to  engaging  in  busi- 
ness in  the  State  of  Florida,  unless  expressly  repealed  hereby." 

Senate  BUI  724  contains  no  provision  expressly  repealing  Chapter 
12412.  Acts  of  1927. 


July  20.  1935. 
CHAIN  STORE  ACT— PLACES  OP  SALE  ON  CONSIGNMENT 
Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  20th  Instant,  enclosing  copy 

of  a  letter  from  the  Honorable ,  dated  July  18.  1935, 

in  which  he  propounds  three  questions  involving  construction  of  Senate 
Bill  No.   724,  Chapter  16848.  Laws  of  Florida.  Acts  of  1935. 

With  your  permission  I  shall  undertake  at  this  time  to  answer  only 
Question  No.  1  as  follows: 

Is  a  store  where  a  fertilizer  manufacturer  places  its  fertilizer  on 
consignment  a  store  or  establishment  of  the  manufacturer  under  the 
purview  of  Senate  Bill  724.  taxable  under  Sub-division  A  of  Section  4 
of  said  Act,  so  as  to  increase  the  number  of  stores  and  establishments 
of  the  manufacturer  to  the  extent  of  the  number  of  stores  where  such 
fertilizer  is  sold  on  consignment? 


t 
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The  facts  stated  are  that  the  company  has  Ave  warehouses  at  which 
it  maintains  a  salaried  personnel  to  sell  its  ferttUzer.  and  for  each  of 
which  the  company  has  applied  for  permit  or  license  and  has  tendered 
the  sum  of  $500.00,  which  is  $100  for  each  of  said  company-owned  ware- 
houses. Also  that  the  company  had  35  outlets  or  agencies  through 
general  stores  or  agricultural  supply  stores,  where  its  fertilizer  was 
placed  and  sold  on  consignment  basis. 

It  is  my  opinion  that  those  stores  where  fertilizer  of  the  manu- 
facturer is  sold  on  consignment  do  not  constitute  units  in  the  chain 
of  the  manufacturer  under  Senate  Bill  724.  provided  the  consignment 
is  made  in  good  faith  and  not  for  the  purpose  of  evading  the  tax  im- 
posed by  Senate  Bill  724,  and  provided  other  merchandise  is  sold  at 
said  stores,  and  provided  that  said  stores  are  not  maintained  and 
operated  primarily  for  the  purpose  of  handling  and  selling  said  fertilizer 
on  consigrunent;  and  provided  further  that  the  consignors  do  not  direct- 
ly or  indirectly  own,  operate,  maintain  or  control  the  stores  of  con- 
signees. 


July  24,  193S. 

CHAIN    STORE    ACT— ONLY    PERSON    HOLDING    LICENSE    UNDER 

CHAPTER  16.071,  LAWS  OF  FLORIDA.  ACTS  OF  1933.  ENTITLED 

TO  CREDIT  ON  UCENSlE  UNDER  CHAPTER  16,848,  LAWS 

OP  FLORIDA,  ACTS  OF  1935 

I>eor  Sir: 

I  have  your  letter  of  July  22nd,  In  which  you  request  my  opinion 
upon  the  following  questions: 

First  Questioti 

"Will  licensee  be  entitled  to  receive  credit  for  the  unused  portion 
of  amount  of  license  paid  to  the  State,  County  and  City,  or  will  he  be 
only  entitled  to  credit  for  the  united  portion  of  amount  paid  to  the 
State?" 

Paragraph  (d)  of  Section  7  of  Chapter  16,648,  (Senate  Bill  784) 
Laws  of  Florida,  Acts  of  1935.  reads  as  follows: 

"Any  permit  holder  may  take  credit  on  any  tax  payable 
for  the  privilege  of  doing  business  under  Section  4  of  this  Act 
on  tax  due  under  subdivision  A  or  in  the  months  of  August  or 
September,  1935,  due  under  subdivision  B  for  the  proportional 
unexpired  portion  of  the  amount  paid  for  any  license  hereto- 
fore  obtained  by  him  under  the  provisions  of  Chapter  16071, 
aforesaid." 

It  is  my  opinion  that  any  person  holding  a  permit  under  Chapter 
16,848.  supra,  will  be  entitled  to  receive  credit  on  the  tax  due  under: 
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Subdivision  A  of  Section  4  of  Chapter  16,848.  supra;  or  Subdtvisttm  B 
of  Section  4  of  Chapter  16,848,  supra,  in  the  month  of  August  or  Sep- 
tember, 1935,  for  the  proportional  unexpired  portion  of  the  amount  paid 
for  any  license  heretofore  obtained  by  him  from  the  State,  Count]/  and 
City  under  the  provisions  of  Chapter  16,071,  Laws  of  Florida,  Acts  of 
1933. 

Second  (Question 

"Will  other  retail  establishments,  such  as  restaurants,  lumber  yards, 
etc.,  which  were  not  licensed  under  Chapter  16071,  Acts  of  1933.  be 
entitled  to  a  refund  for  the  unused  portion  of  their  license?" 

You  will  note  that  Paragraph  id)  of  Section  7  of  Chapter  16.S48. 
supra,  above  quoted,  limits  the  credit  on  the  license  required  under  that 
Act  to  "the  proportional  unexpired  portion  of  the  amount  paid  for  any 
license  heretofore  obtained  by  hiqi  under  the  provisions  of  Chapter 
16.071. supra. 

It  is  my  opinion  that  restaurants,  lumt>er  yards,  and  any  other 
businesses,  which  do  not  hold  a  license  under  Chapter  16.071.  supra,  are 
not  entitled  to  any  credit  on  the  license  tax  that  may  be  due  under 
Cl«ipter   16,848,  supra. 


August  24,  1B35. 

CHAIN   STORE  ACT— DtlTIES   OF  COMPTROLLER   IN  COLLECTION 
AND  DISBURSEMENT    OP    TAXES   UNDER   CHAPTER  16848. 

ACTS  OF  1935 

Deor  Sir-- 

I  have  your  letter  of  August  20,  in  which  you  request  my  opinion 
as  to  your  duties  in  reference  to  the  collection  of  taxes  and  the  distribu- 
tion of  the  proceeds  therefrom,  under  Chapter  16848,  Laws  of  Florida. 
Acts  of   1935. 

It  is  my  opinion  that  your  duties  under  this  law,  in  reference  to 
the  collection  of  taxes  and  disposition  of  the  proceeds  therefrom,  are 
B5  follows: 

1.  Section  5  of  the  Act  places  upon  you  the  duty  of  administer- 
ing the  act,  including  the  collection  of  the  taxes  that  may  become  due 
under  its  terms.  The  fact  that  suits  are  now  pending  in  the  Federal 
and  State  Courts  challeng^ing  the  constitutionality  of  the  Act,  does  not 
relieve  you  of  yout  duty  in  collecting  taxes  due  thereunder,  except  that, 
of  course,  you  will  at  all  times  abide  by  all  orders  of  the  Courts  with 
reference  to  collection  of  taxes  due  from  any  person,  firm  or  corpora- 
tion, who  is  a  party  to  the  suits. 
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2.  You  do  not  have  authority  to  accept  payment  of  taxes  under 
protest.  See  my  opinion  of  July  10,  1931,  which  appears  on  page  710 
of  my  biennial  report  for  1931-1933,  and  see  also  my  opinion  of  January 
16.  1935.  If  taxes  due  under  the  act  are  tendered  to  you  under  pro- 
t^t,  it  will  be  your  duty  to  return  them  to  the  person  making  the 
tender. 

3.  After  paying  the  cost  of  the  collection  of  the  taxes  levied  by 
the  act,  it  is  your  duty  to  pay  over  to  the  State  Treasurer  aU  money 
collected  under  the  act.  You  do  not  have  authority  to  hold  the  tax 
money  pending  a  determination  of  the  Courts  of  the  validity  of  the 
act.  When  the  money  is  paid  to  the  State  Treasurer  it  cannot  be  re- 
funded to  the  taxpayer  by  you  or  anyone  else,  even  if  the  act  is  later 
declared  unconstitutional,  either  in  whole  or  in  part.  Under  our  Con- 
stitution (Section  4  of  Article  IX >  money  can  only  be  drawn  from  the 
State  Treasury  pursuant  to  an  appropriation  made  by  the  Legislature, 
and  since  the  Legislature  has  not  made  an  appropriation  for  such  pur- 
poses, the  money  collected  under  this  act  and  paid  over  to  the  State 
Treasurer  caimot  be  refunded  to  the  taxpayer. 


November  9,  1935. 

CHAIN    STORE   ACT— CHAPTER    16.848,    ACTS    OP   1935.  IX)ES   NOT 

REPEAL  ANY  OCCUPATIONAL  LICENSE  TAX  LAW  EXCEPT 

CHAPTER  16.071.  ACTS  OF  1933 

Dear  Sir: 

I  have  your  letter  In  which  you  request  my  opinion  upon  the  follow- 
ins  question: 

May  a  person,  firm  or  corporation  who  is  required  to  pay 
an  occupational  license  tax  under  Chapter  16,848,  Laws  of 
Florida,  Acts  of  1935,  also  be  required  to  pay  an  occupational 
license  tax  under  a  statute  in  effect  when  Chapter  16,848,  supra, 
became  a  law? 

Sections  16  and  17  of  Chapter  16,848,  supra,  reads  as  follows,  to -wit: 

"Section  16.  REPEALER.  That  Chapter  16071,  of  the 
Laws  of  Florida,  1933.  be  and  the  same  is  hereby  repealed,  pro- 
vided that  this  section  shall  not  be  effective  in  the  event  that 
Section  4  of  this  Act  should  be  invalid." 

"Section  17.  OTHER  LICENSES.  The  tax  Imposed  by  this 
Act  shall  not  repeal  any  other  license  tax,  occupational  tax, 
excise  tax,  or  tax  levied  by  law  as  a  condition  precedent  to 
engaging  in  business  in  the  State  of  Florida,  unless  expressly 
repealed  hereby." 
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It  is  my  opinloD  that  the  only  license  tax  law  repealed  by  Chapter 
16,848,  supra,  is  Chapter  16,071,  supra,  and  that  the  repealed  of  the 
latter  is  not  to  be  effective  if  the  former  ts  declared  invalid.  A  person. 
flrni  or  corporation  who  is  required  to  pay  an  occupational  license  tax 
\jnder  Chapter  16,848,  supra,  must  also  pay  all  other  occupational  license 
taxes  rcQuired  by  other  statutes.  The  only  effect  of  Chapter  16,848. 
supra,  upon  the  duties  of  the  County  Tax  Collectors  is  to  relieve  them 
of  the  collection  of  the  occupational  license  taxes  under  Chapter  16.071, 
supra. 


Decemtier  5,   1938. 

AMOUNT  OF  TAX  REQUIRED  TO  BE  PAID  IP  OPERATOR  OF  ONE 

STORE   ADDS  AN  ADDITIONAL  STORE  DURING  THE  LICENSE 

YEAR  UNDER  CHAPTER   16,848,  ACTS  OF   1935 

Dear  Sir: 

I  have  your  request  for  my  opinion  upon  the  following  question: 

If  a  person  operated  one  store  on  July  1.  A.  D,  1935.  and  obtained 
a  license  therefor  under  Class  I  of  Subdivision  A  of  Section  4  of  Chapter 
16.848,  Laws  of  Florida,  Acts  of  I93b,  what  amount  of  tax  would  he  be 
required  to  pay  If  before  the  expiration  of  the  license  period  he  desired 
to  open  an  additional  store? 

If  a  person  operated  one  store  on  July  1,  A.  O.  1935.  he  came  with- 
in Class  I  of  Subdivision  A  of  Section  4  of  the  Act.  If  he  adds  an  ad- 
ditional store  he  will  then  come  within  Class  2  of  Subdivision  A  of 
Section  4  of  the  Act.  The  theory  of  the  Act  is  that  the  benefits  derived 
by  virtue  of  operating  two  stores  are  not  cooQned  to  the  last  store  iiiat 
is  opened  but  also  extends  back  to  the  first  store  and  that,  therefore, 
each  store  In  the  chain  must  pay  the  increased  tax  by  virtue  of  the 
increased  privileges  enjoyed. 

It  is  my  opinion  that  if  a  person  operated  one  store  on  July  1, 
A.  D.  1935,  and  obtained  a  license  therefor  under  Class  1  of  Subdivision 
A  of  Section  4  of  the  Act  ($10.00)  and  before  the  expiration  of  the 
license  period  <June  30,  1936),  he  opened  an  additional  store,  he  would 
be  required  to  obtain  a  license  for  the  tvx}  stores  under  Class  2  of  Sub- 
division A  of  Section  4  of  the  Act  and  to  pay  therefor  the  additional 
sum  of  $90.00.  The  total  tax  under  Class  2  of  Subdivision  A  of  Section 
4  of  the  Act  for  two  stores  is  $100.00  but  he  would  be  entitled  to  a  credit 
for  the  $10.00  which  he  had  paid  for  the  one  store  under  Class  1  of 
Subdivision  A  of  Section  4  of   the  Act. 
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December  31,  1935. 

TAXATIDN— CHAIN  STORE  ACT— LICENSE   FOR  HALF  YEAR  MAY 

BE  ISSUED  TO   PERSON   REQUIRED  TO   OBTAIN   A  LICENSE 

UNDER  CHAPTER   16848,  ACTS  OP  1935. 

Dear  Sir: 

I  have  your  letter  to  which  you  request  my  opinion  as  to  whether 
or  not  you  are  authorized  after  January  1st,  1936,  to  issue  a  six  months' 
license  to  anyone  required  to  obtain  a  license  under  Chapter  16848, 
Laws  of  Florida,  Acts  of  1935. 

Chapter  16848,  supra,  does  not  make  specific  provisions  for  the  is- 
suance of  a  license  for  a  fractional  part  of  a  year.  Section  1055,  Com- 
piled General  Laws  of  Florida  of  1927,  reads  as  follows: 

"All  licenses  shall  be  payable  on  or  before  the  first  day  of 
October  of  each  year,  and  no  license  shall  be  issued  for  any 
fractional  portion  of  a  year,  except  as  otherwise  provided  to 
this  Chapter,  and  except  that  any  license  not  otherwise  speci- 
fied in  this  Chapter  may  be  issued  after  the  first  day  of  April 
to  expire  October  1st  upon  payment  of  one-half  of  the  amount 
fixed  as  a  price  of  such  license  for  one  year." 

To  same  effect  see  also  Section  1219(4)  Compiled  General  Laws, 
1934  Supplement. 

At  the  time  the  above  sections  were  enacted,  all  licenses  were  Is- 
sued on  October  1st  and  expired  on  the  follow  tog  September  30  th.  It 
was  the  totent  of  these  sections  that  half-year  licenses  be  issued.  These 
sections  of  the  statute  were  in  force  when  Chapter  16848,  supra,  was 
enacted,  and  the  three  must  be  construed  together  so  as  to  give  effect 
to  the  intent  of  the  Legislature. 

It  is  my  opinion  that  in  construing  Sections  1053,  supra,  and 
1279<4)  supra,  together  with  Chapter  16848,  supra,  you  are  authorized 
after  January  1st,  1936,  to  Issue  licenses  for  six  months  to  persons  re- 
quired to  obtato  licenses  under  Chapter  16848,  supra,  and  to  charge  and 
collect  therefor  one -half  of  the  amount  fixed  as  a  price  for  such  license 
for  one  year. 

Any  person  obtaintog  a  license  for  six  months  will,  of  course,  be 
required  to  pay  that  part  of  the  license  which  is  represented  by  the 
gross  receipts  feature  of  the  tax  levied  by  Chapter   16848. 
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January  21.  1936. 

WHERE  NO  SALES  ARE  MADE  FROM  SECOND  HAND  CAR  LOT,  IT 

WILL  NOT  BE   CONSIDERED   AS   A  "STORE"    UNDER 

CHAPTER  16,848,  ACTS  OP  1935 

Dear  Sir: 

I  have  your  letter  of  January  15th,  In  which  you  reauest  my  opinion 
as  to  whether  or  not  a  second  hand  car  lot,  maintained  by  an  automo- 
bile dealer  who  has  only  one  sales  place  and  who  transacts  all  business 
in  connection  with  the  sale  of  the  second  hand  cars  kept  on  the  lot 
at  his  regularly  established  sales  place,  would  be  considered  as  a  "store" 
imder  Chapter  16,848,  Laws  of  Florida,  Acts  of  1935. 

A  second  hand  car  lot  as  described  would  be  nothing  more  than  a 
storage  place  and  would  not  be  a  place  "in  which  goods,  wares,  or  mer- 
chandise  of  any  kind  are  sold  or  offered  to  be  sold  at  retail".  Under 
the  circumstances  described  in  your  question,  it  is  my  opinion  that  such 
second  hand  car  lot  is  not  a  "store"  under  the  terms  and  provisions 
of  Chapter  16,848,  supra. 


April  28,  1S36. 

TAXATION— STATUTES  CONSTRUED— CHAPTER  16848  OP  1935 
DOES  NOT  REPEAL  SECS.  1149  AND  1204,  C.  G.  L. 

Dear  Sir: 

This  is  tn  reply  to  your  Inquiry  as  to  whether  or  not  Sections  1149 
and  1204,  Compiled  General  Laws  of  Florida  U927>  are  repealed  by 
Chapter   16,848,   Acts  of   1935. 

As  stated  to  you  in  my  opinion  under  date  of  November  9.  1935. 
Chapter  16.848.  Acts  of  1935,  does  not  repeal  any  other  license  tax, 
occupational  tax,  excise  tax.  or  tax  levied  by  law  as  a  condition  pre- 
cedent to  engaging  tn  business  in  the  State  of  Florida  unless  expressly 
repealed  in  the  1935  statute.  See  Section  17  of  Chapter  16,848,  Acts 
of  1935.  Inasmuch  as  Sections  1149  and  1204,  Compiled  General  Laws 
of  Florida  (1927)  are  not  specifically  repealed,  they  remain  in  full  force 
and  effect. 
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April   3.    1935. 

CHAIN  STORE  ACT  NOT  APPUCABLE  TO  OIL,  COMPANIES  OPERAT- 
ING FILLING  STATIONS  WHICH  ENGAGE  PRIMARILY  IN  THE 
SALE  OF  GASOLINE  AND  OTHER  PETROLEUM   PRODUCTS 
BUT  WHICH  ALSO  SELL  TIRES,  TUBES,  BATTERIES.  ETC. 

Dear  Sir-- 

I  have  your  letter  in  which  you  request  my  opinion  upon  the  ques- 
tion of  whether  or  not  an  Oil  Company  operating  Pilling  Stations  which 
engage  primarily  in  the  sale  of  gasoline  and  other  Petroleum  products, 
and  also  sell  certain  other  goods,  such  as.  tires,  tubes,  tobacco,  cold 
drinks,  candies  and  crackei's.  are  subject  to  the  terms  and  provisions  of 
Chapter  16.071,  Laws  of  Florida,  Acts  of  1933,  known  as  the  Chain  Store 
Act. 

Section  6  of  Chapter  16,071,  supra,  defines  the  term  "store"  as  used 
in  the  Act  and  reads  as  follows: 

"The  term  'store'  as  used  in  this  Act  shall  be  construed 
to  mean  and  include  any  store  or  stores  of  any  mercantile 
establishment  or  establishments  which  are  owned,  operated, 
maintained  or  controlled  by  the  same  person,  ilrm,  corporation. 
co-partnership  or  association,  either  domestic  or  foreign,  In 
which  goods,  wares  or  merchandise  of  any  kind  are  sold  at 
retail.  Provided,  however,  the  term  'store'  shall  not  include 
filling  stations  engaged  exclusively  in  the  sale  of  gasoline  and 
other  petroleum  products," 

It  is  clear  that  the  Legislature  did  not  Intend  for  the  statute  to 

cover  "filling  stations  engaged  exclusively  in  the  sale  of  gasoline  and 
Other  petroleum  products"  because  Section  6  thereof  specifically  ex- 
cludes them  from  the  terms  of  the  Act.  There  is  grave  doubt  as  to 
whether  the  statute  covers  filling  stations  engaged  primarily  in  the  sale 
of  gasoline  and  other  petroleum  products  and  also  sells  other  goods,  such 
as,  tires,  tubes,  tobacco,  cold  drinks,  candies  and  crackers.  The  domin- 
ant nature  of  the  business  characterizes  it  for  purposes  of  taxation. 
The  sale  by  filling  stations  of  the  goods  above  referred  to  other  than 
gasoline  and  other  petroleum  products  is  merely  incidental  to  its  pri- 
mary bt^iness.  which  is  the  sale  of  gasoline  and  other  petroleum  pro- 
ducts. So  long  as  such  sales  are  incidental  and  the  dominant  char- 
acteristics of  the  business  remain  that  of  the  sale  of  gasoline  and  other 
petroleum  products.  I  do  not  consider  that  they  come  within  the  meaning 
of  the  word  "stores"  as  used  in  the  Chain  Store  Act.  Of  course,  if 
the  sale  of  these  goods  become  the  primary  business  of  the  filling  sta- 
tions, they  will  then  become  stores  and  will  be  subject  to  the  terms  and 
provisions  of  the  Act.  See  Standard  Oil  Company  of  New  Jersey  versus 
Fox,  6  Fed.  Sup.  494,  and  cases  cited  therein.     The  rule  in  Florida  as 
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announced  by  our  Supreme  Court  is  that  where  there  is  a  doubt  as  to 

the  applicability  of  a  taxing  statute  that  doubt  must  be  resolved  in 
favor  of  the  taxpayer.  See  the  case  of  Packard  versus  Cook.  146  So, 
223.  This  rule  should  be  applied  in  the  present  case.  Based  upon  the 
foregoing,  it  is  my  opinion  that  Chapter  16.071,  supra,  known  as  the 
Chain  Store  Act,  is  not  broad  enough  to  include  filling  stations  engaged 
primarily  in  the  sale  of  gasoline  and  other  petroleum  products  which 
also  sell  certain  other  goods,  such  as.  tires,  tubes,  tobacco,  batteries,  cold 
drinks,  candies  and  crackers. 

If  goods  other  than  gasoline  and  other  petroleum  products  are  sold 
at  a  filling  station,  a  license  must  be  procured  for  the  sale  of  such  other 
goods.     For  examples: 

1.  If  the  filling  stations  sell  tires  and  tubes,  a  special  license  must 
be  procured  therefor.  See  Sections  1061-65,  Compiled  General  Laws  of 
Florida;  2.  If  it  operates  a  battery  charging  and  repair  shop,  a  special 
license  is  required.  See  Section  1279  (13)  Compiled  General  Laws,  1934 
Supplement;  3.  If  It  sells  other  goods,  such  as.  tobacco,  cold  drinks, 
candies  and  crackers,  a  license  as  a  general  storekeeper  is  required.  See 
Section  U97,  Compiled  General  Laws  of  Florida. 

The  opinion  of  the  Supreme  Court  of  the  United  States  in  the  recent 

case  of  Fox  versus  Standard  Oil  Company  of  New  York, 

U.  S. ,  79  L.  Ed.  339.  held  that  the  Chain  Store  Act  of 

West  Virginia  was  broad  enough  to  and  did  Include  filling  stations.  This 
case  is  not  applicable  to  our  statute  because  the  decision  In  that  case 
was  based  primarily  on  a  prior  construction  placed  on  the  statute  by 
the  State  officials  of  West  Virginia. 
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August   1,    193S. 

TAXATION— UEN    FOR    PAST    TAX  NOT   PAID— SUBSTITUTE    FOR 
SENATE  BILL  NO.  160,  CHAPTER  16838  OF  1935 

Dear  Sir: 

U  taxes  levied  for  operating  expenses  be  paid,  and  those  levied 
for  debt-service,  that  is,  to  pay  interest  and  to  provide  a  sinking  fund 
for  redemption  of  funded  indebtedness  and  outstanding  bonds,  be  not 
paid,  as  authorized  by  Substitute  for  Senate  Bill  No.  160,  Iaws  of  Flor- 
ida, Acts  of  1935,  the  latter  tax  continues  as  a  lien  on  all  the  real  and 
personal  property  of  the  owner  and  subject  to  enforcement  by  sale  of 
the  property  in  lilce  manner  as  if  no  part  of  the  taxes  had  been  paid. 

This  would  likewise  be  true  in  case  of  payment  of  any  part  of  the 
taxes  due,  but  failure  to  pay  all. 


August    1,    1935, 

TAXATION- EXCISE   ON   MABGERINE— SENATE  BILL    1038, 
CHAPTER  17095  OF  1936 

Dear  Sir: 

Replying  to  your  letter  of  July  16th,  1935,  on  above  subject,  I  beg 
to  advise  that  Senate  Bill  No.  1038  applies  to  margeriite  which  Is  used 
as  a  butter  substitute,  and  that  said  Act  has  no  application  whatever 
to  shortening  products  such  as  hard  substitutes. 


August  1,   1935. 

TAXATION— FENCING  LANDS  COVERED  BY  STATE  TAX 
CERTIFICATES 

Dear  Sir: 

With  your  letter  of  July  13,  1935,  you  enclose  copy  of  a  letter  ad- 
dressed to  me  by   Honorable ,  State  Attorney,  under 

date  of  July  6.  1935,  in  which  he  states  there  is  a  concern  that  is  be- 
ginning operations  and  contemplates  building  a  pasture  fence  which  will 
enclose  a  large  amount  of  lands  upon  which  the  State  of  Florida  holds 

unpaid  and  unredeemed  tax  sale  certificates.    Mr.  wants  to 

know  whether  this  can  lawfully  be  done. 

There  is  no  law  to  prohibit  persons  from  fencing  and  using  their 
own   land  for   pasturage  purposes,   notwithstanding   such   land  may  be 
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subject  to  delinquent  taxe»  evidenced  by  tax  sale  certificates  owned  and 
held  by  the  State, 

August   2,    193S. 

TAXATION— FLORIDA   INLAND  NAVIGATION  DISTRICT 

Dear  Sir: 

I  have  your  letter  of  the  30th  ultimo  advising  that  the  Florida 
Inland  Navigation  District,  which  includes  several  counties  on  the  East 
Coast  is  levying  for  the  1935  taxes  one-half  mill  for  maintenance  and 
one  mill  for  debt  service.  You  make  inquiry  if  the  taxes  so  levied  are 
"Special  assessments  for  benefits"  as  contemplated  by  Section  7,  Article 
X  of  the  State  Constitution. 

Florida  Inland  Navigation  District  was  created  by  Chapter  12,026 
of  1927,  which  Act  was  amended  in  toto  by  Chapter  14.723  of  1931.  I 
find  no  recital  in  the  statute  as  to  special  benefits,  and  in  my  opinion 
the  taxes  levied  by  the  district  are  not  "special  assessments  for  bene- 
fits" as  contemplated  by  Section.  7,  Article  X,  of  the  State  Constitution. 


October  11.  1938. 

TAXATION   OF   SHARES    OF   STOCK   OP    FEDERAL   SAVINGS   AND 
LOAN    ASSOCIATIONS   OWNED   BY    INDIVIDUALS 

Dear  Sir-- 

Replying  to  your  request  for  an  opinion  on  this  subject.  It  is  my 
opinion  that  shares  of  stock  of  FMeral  Savings  and  Loan  Associations 
owned  by  residents  of  Florida  are  taxable  under  the  Intangible  Tax 
Law  of  Florida,  since  the  Act  of  Congress  authorizing  the  organization 
of  such  associations  and  providing  certain  exemptions  from  taxation, 
does  not  exempt  from  State  taxation  the  shares  of  stock  of  such  as- 
sociations owned  by  individuals. 


December  6.  193S. 

METHOD  OP  DISTRIBUTION  OP  THE  PROCEEDS  DERIVED  PROM 

FORECLOSURE  OF  TAX  SALE  CERTIFICATES  HELD  BY 

THE  STATE 

Dear  Sir: 

I    have    your    letter    requesting    my    opinion    upon    the    following 

question: 

In  the  event  of  a  foreclosure  of  tax  sale  certificates  held 
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by  the  State  would  the  proceeds  of  sale  derived  tberefrom  be 
distributed  to  the  taxing  units  interested  in  the  tax  sale  certi- 
ficates in  proportion  to  their  respective  interests  or  would  the 
State  taxes  with  interest  be  required  to  be  paid  in  full  and  the 
t^lance  distributed  to  the  taxing  units  interested  in  propor- 
tion to  their  respective  interest? 

Chapter  17,442,  Laws  of  Florida,  Acts  of  1935,  repealed  the  sections 
of  Chapter  14.572,  Laws  of  Florida,  Acts  of  1929,  authorizing  the  fore- 
closure of  tax  sale  certificates  held  by  individuals  and  the  State  and 
which  prescribed  the  procedure  for  such  foreclosures.  However,  there 
are  other  provisions  of  law  which  permit  the  foreclosure  of  tax  sale 
certificates  held  by  the  State.  See  Sections  896  and  5034,  Compiled 
General  Laws  of  Florida,  1927;  City  of  Bradenton  versus  Lee,  182 
So.    139. 

It  is  my  opinion  that  in  the  event  of  the  foreclosure  of  tax  sale 
certificates  held  by  the  State  the  proceeds  derived  from  the  sale  would 
be  distributed  to  the  taxing  units  interested  in  the  tax  sale  certificates 
in  proportion  to  their  respective  interest.  In  such  event  no  preference 
would  be  given  to  the  State  and  it  would  share  in  the  proceeds  of  the 
sale  in  proportion  to  its  interest  in  the  tax  sale  certificates  and  in  the 
same  manner  as  would  any  other  taxing  unit. 


March  24.  1936. 

CORPORATIONS— TAXATION     FOREIGN     CORPORATION     WHOSE 

PERMIT    HAS   BEEN    CANCELLED    MUST   PAY   TAX    UNDER 

CHAPTER  14667   OP   1931    BEFORE  RECEIVING 

ANOTHER   PERMIT 

Dear  Sir: 

In  your  letter  of  the  21st  instant  you  refer  to  Chapter  16880,  Acts 
of  1935,  which  provides  for  the  cancellation  of  permits  of  foreign  cor- 
porations delinquent  for  a  period  of  three  years  under  Chapter  14677, 
Acts  of  1931.  and  state  that  the  Question  has  now  arisen  whether,  after 
the  cancellation  of  the  permit  of  a  foreign  corporation  as  provided  for 
in  Chapter  16880.  it  could  again  re-enter  the  State  as  in  the  first  in- 
stance, as  though  it  had  never  before  been  issued  a  permit  and  with- 
out paying  the  taxes  due  under  Chapter  14677  at  the  time  its  former 
permit  was  cancelled. 

It  is  my  opinion  that  the  permit  of  a  foreign  corporation  having 
been  cancelled  as  provided  for  and  required  by  Chapter  16880.  for  fail- 
ure for  three  years  to  comply  with  Chapter  14677,  could  not  re-enter 
the  State  and  be  granted  another  permit  without  the  payment  of  the 
delinquent  taxes  for  which  its  former  permit  had  been  cancelled. 
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It  Is  my  opinion  that  Chapter  16880  Is  complementary  to  Chapter 
14677,  and  that  the  two  acts  should  be  considered  and  construed  In 
pari  materia.  Chapter  14677  is  primarily  a  revenue  measure  and  a 
corporation  could  not  evade  the  payment  of  the  tax  thereby  imposed, 
by  allowing  its  permit  to  be  cancelled,  and  then  re-enter  and  claim 
another  permit  as  if  it  bad  not  become  delinquent  in  the  payment  of 
such  tax. 


December  6,    1935. 

AUTO    TRANSPORTATION  TAX— AMOUNT    DUE    TOWN    OF  WELL- 
BORN, WHICH  WAS  ABOLISHED  BY  THE  LEGISLATURE.  MAY 
BE  PAID  TO  THE  BOARD  OF  COUNTY  COMMISSIONERS 

Dear  Sir: 

I  have  your  letter  in  which  you  state  the  following: 

"On  July  twenty-seventh,  1932,  this  office  issued  Warrant 
No,  12706  in  amount  $25.00,  representing  portion  due  the  Town 
of  Wellborn  as  its  pro  rata  shares  of  Auto  Transportation  Tax 

collected  by  this  office. 

For  some  reason  the  officials  of  the  Town  of  Wellborn 
failed  to  have  this  Warrant  cashed  and  since  that  time  the 
Town   charter  has  been  surrendered." 

I  find  upon  investigation  that  the  Town  of  Wellborn  was  abolished 
by  the  Legislature  by  Chapter  15,586,  Laws  of  Florida.  Acts  of  1931, 

It  is  my  opinion  that  you  should  request  the  return  of  the  Warrant 
referred  to  and  upon  its  return  cancel  it  and  issue  another  Warrant  for 
the  same  amount  to  the  "Board  of  County  Commissioners  of  Suwannee 
County,  as  Trustee  for  Town  of  Wellborn".  Under  Chapter  15,586,  supra, 
and  Section  3084,  Compiled  General  Laws  of  Florida,  1927.  the  Board 
of  County  Commissioners  of  Suwannee  County  is  authorized  to  accept 
the  payment  of  the  amount  due  by  the  State  to  the  Town  of  Wellborn. 


September  3,  1936. 

PERSONAL  PROPERTY  TAX— LEVY   ON   AFTER-ACQUIRED 
PERSONAL  PROPERTY 

Dear  Sir: 

Yqur  recent  letter,  enclosing  copy  of   tetter  by  you  received  from 
,   has  come  to  my  attention,   and  answer  has   been 


delayed   pending   a   thorough   study   and  consideration   of   the   matters 
involved. 
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Senator  letter  disclosed   that  the  Tax   Collector   in 

Duval  County  Is  encountering  difficulty  in  collecting  personal  property 
taxes  levied  against  certain  of  the  merchants,  and  makes  inquiry  as  to 
whether  or  not  a  tax  collector  would  be  authorized  to  levy,  for  unpaid 
personal  tax  assessments,  upon  a  stock  of  goods,  or  any  part  thereof, 
acquired  subsequent  to  the  assessment  in  question. 

I  have  carefully  exam.ined  the  law  and  I  am  of  opinion  that  such 
levy,  under  such  circumstances,  is  authorized. 

I  respectfully  refer  you  to  my  opinion  under  date  of  March  28,  1935, 
rendered  to  you.  In  that  opinion  1  expressed  the  view  that  In  collecting 
personal  property  taxes  which  were  levied  and  assessed  against  the  tax- 
payer because  of  the  ownership  of  tangible  personal  property,  the  county 
tax  collector  is  authorized  to  seize  and  sell  all  personal  property,  both 
tangible  and  intangible,  belonging  to  the  taxpayer,  within  the  county 
where  the  levy  and  assessment  were  made.  I  am  of  the  view  that  this 
personal  property,  subject  to  seizure  and  sale.  Includes  property  acquired 
subsequent  to  the  date  of  the  assessment,  but  prior  to  the  levy  and  sale. 


August  5,  1936. 

TAXATION— ASSESSMENTS   REQUIRED  BY  CONSTITUTION   AND 

STATUTES  LISTED 

Dear  Sir: 

Replying  to  your  letter  of  this  date,  requesting  an  opinion  on  the 
following  matters,  I  beg  to  advise: 

Section  6  of  Article  xn  of  the  Constitution  of  Florida  levies  a  tax 
of  one  mill  on  the  dollar  on  all  taxable  property  in  the  State.  This 
cannot  be  reduced  or  varied. 

The  following  mlllages  are  required  by  statute  to  be  levied  for  the 

following  purpcffies: 

For  the  maintenance  and  support  of  the  State  Board  of  Health, 
^2  of  one  mill — Section  3172,  Compiled  General  Laws  of  Florida,  1934 
Supplement;  this  cannot  be  reduced  or  varied  except  by  the  Legislature. 

State  Livestock  Sanitary  Board,  '/z  of  one  mill— Section  3331,  Com- 
piled General  Laws  of  Florida.  1934  Supplement;  this  cannot  be  re- 
duced or  varied. 

State  Prison  Fund,  3/8  of  one  mill,  or  as  much  thereof  as  may  be 
necessary — Section  8615,  Compiled  General  Laws  of  Florida,  1927;  this 
may  be  reduced  only  to  the  extent  that  such  reduction  would  not  render 
the  fund  insufficient  for  the  purposes  for  which  said  levy  is  made. 

State  Text  Book  Fund,  3/4  of  one  mill — Section  889,  Compiled  Gen- 
eral  Laws   of  Florida,   1927;    the   governor   is   authorized  to  reduce  this 
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millage  as  long  as  such  reduction  will  not  cause  a  deficiency  In  the 
amount  necessary  to  carry  out  the  provisions  of  the  law  relating  to 
free  text  books. 

Pension  Fund.  SVa  mUls,  or  as  much  thereof  as  may  be  necessary — 
Section  2111.  Compiled  General  Laws  of  Florida.  1927;  this  millage  may 
be  reduced  to  such  figure  as  will  raise  the  necessary  funds  with  which 
to  meet  the  pension  roll.  Section  2112,  Compiled  General  laws  of  Flor- 
ida, authorizes  the  governor  to  reduce  the  millage  provided  for  in 
Section  2111  when  in  his  judgment  the  amount  so  assessed  will  be 
more  than  the  amount  required  to  pay  the  pensioners  authorized  by 
statute. 


June   11.   1935. 

TEMPERANCE  COMMITTEE  SUBSTITUTE  FOR  HOUSE  BIIX  NO.  496. 

CHAPTER  16774  OF  1935— STATUS  OF  REVENUES  THEREUNDER 

AND   UNDER   CHAPTER   15884,  ACTS    OP    1933 

Dear  Sir:  ' 

This  aclcnowledges  your  communication  of  June  7th,  wherein  you 
inquire  whether  or  not  money  collected  by  the  County  Tax  Collectors 
for  malt  and  vinous  beverage  licenses  and  for  spirituous  beverage  li- 
censes, that  will  permit  the  selling  of  such  beverages  from  the  present 
time  until  October  1,  1935,  should  be  reported  to  and  remitted  bo  the 
Director  of  the  State  Beverage  Department  or  to  the  State  Comptroller. 

As  to  the  malt  and  vinous  beverage  licenses  for  the  sale  of  beverages 
of  less  than  3,2%  alcohol  by  weight,  it  is  my  opinion  that  these  Ucenses 
will  have  to  be  issued  in  accordance  with  the  1935  Act;  but  the  license 
fees  to  be  charged  between  now  and  October  1,  1936.  are  not  set  out. 

Section  19(a)  of  the  Act  of  1935  provides  that  the  1933  Act  shall  not 
be  repealed  until  it  becomes  inconsistent  with  the  Act  of  1935.  Therefore, 
in  granting  such  licenses  you  should  charge  the  schedule  of  fees  provided 
for  in  the  Act  of  1933. 

As  to  licenses  for  the  sale  of  intoxicating  liquors,  permitting  such 
sale  between  now  and  October  1.  1935.  Section  8  <a)  of  the  Act  of  1935 
provides  for  this  situation. 

All  moneys  in  connection  with  licenses  of  both  types  should  be  re- 
mitted to  the  Director  and  not  to  the  State  Comptroller. 

You  also  Inquire  whether  or  not,  after  reserving  a  sufficient  amount 
of  such  funds  to  meet  the  operating  expenses  of  the  Department,  the  bal- 
ance should  be  placed  to  the  credit  of  the  State  School  Fund  or  the  Gen- 
eral Revenue  Fund. 


124  BIE)NNIAL  REPORT  OF   THE   ATTORNEY   OENERAL 

MISCELLANEOUS 

As  to  this  question,  it  is  my  opinion  that  the  Act  of  1935  governs,  and 
therefore,  under  Section  18  thereof  the  balance  of  moneys  derived  from 
the  sale  of  both  types  of  licenses  herein  discussed  should  go  to  the  credit 
of  the  General  Revenue  Fund. 

Trusting  this  answers  your  inquiry,  I  am 

March  28.  1935. 

TAXATION  CONNERS  HIGHWAY  UNDER  LEASE  TO  STATE 

Dear  Sir: 

This  acltnowledges  receipt  of  your  letter  of  March  20,  to  which  is 
attached  a.  copy  of  a  letter  addressed  to  you  by  the  Honorable  C.  B. 
Treadway,  Chairman  of  the  State  Road  Department,  with  reference  to 
the  assessment  of  State  and  County  taxes  against  Conners  Florida 
Highway. 

On  August  20,  A.  D.  1934.  1  rendered  to  you  the  following  opinion: 

*T  have  your  letter  m  which  you  request  my  opinion  upon  the  fol- 
lowing questions: 

(1)  Is  that  part  of  the  Conner's  Highway  in  Martin  County,  which 
is  privately  owned  and  which  is  leased  by  the  State  Road  Department. 
subject  to  taxation  by  the  State  and  County? 

(2)  If  you  answer  the  first  in  the  affirmative,  should  the  road  be 
assessed  as  a  whole  or  should  the  part  in  each  section  be  assessed 
separately? 

Under  our  Constitution  and  laws,  all  property  is  subject  to  taxation 
except  certain  property  which  may  be  exempted  by  law.  There  is  no 
statute  which  exempts  from  taxation  a  privately  owned  toll  road  which  is 
leased  by  the  State  Road  Department. 

We  do  not  have  a  statute  which  gives  a  method  for  assessing  a  toll 
road,  hence,  it  must  be  assessed  In  the  same  manner  as  other  property 
is  assessed. 

It  is  my  opinion  that; 

(1)  your  first  question  should  be  answered  in  the  attirmative;  and, 

(2)  that  part  of  the  toll  road  in  each  section  must  be  assessed 
separately  and  in  the  same  manner  as  other  property  is  assessed.  See 
Section  920,  Compiled  General  Laws  of  Florida,  1927." 

I  am  advised  that  the  above  quoted  opinion  has  been  followed  by 
the  County  Tax  Assessors  of  Okeechobee  and  Martin  Counties  in  assess- 
ing the  State  Highway  known  as  Conners  Florida  Highway.  The  opinion 
was  rendered  during  my  absence  from  my  office  and  without  all  of  the 
facts  In  the  case  being  presented. 
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The  facts  upon  which  the  opinion  was  based  were  materially  differ- 
ent from  the  facts  concerning  the  Conners  Florida  Highway,  and  for  this 
reason  what  was  said  in  that  opinion  cannot  apply  to  this  highway. 

The  Honorable  C.  B.  Treadway,  Chairman  of  the  State  Road  De- 
partment, in  a  letter  of  March  19,  1935.  addressed  to  you.  said  that  from 
the  time  the  State  Road  Department  and  the  owners  of  the  hiehwny 
entered  into  an  agreement  concerning  the  same,  it  has  been  the  inten- 
tion of  the  parties  that  it  "should  become  a  part  of  the  highway  system. 
and  that  although  the  owners  did  not  and  have  not  at  his  time  actually 
parted  with  the  legal  title  to  all  of  the  highway,  such  title  was  simply 
retained  lor  the  benefit  of  the  State  Road  System  until  such  time  as  the 
funds  allocated  to  the  State  Road  Department  will  allow  it  to  purchase 
the  whole  road.  •  *  •  •  the  entire  road  has  been  free  from  tolls  and  has 
been  maintained  by  the  State  as  a  State  road  and  has  been  open  to  the 
public  for  that  purpose." 

Based  upon  the  facts  concerning  the  Conners  Florida  Highway,  it 
is  my  opinion  that  it  is  not  subject  to  taxation.  You  will  please  consider 
my  opinion  of  August  20.  1934,  above  referred  to,  as  having  l>een  with- 
drawn and  cancelled. 


March  8,  1935. 

TAXATION— ROADS   AND  BRIDGES— APPORTIONMENT  OP  FUNDS 
BY  COUNTY  TO  MUNICIPAIilTIES. 

Dear  Sir.' 

I  am  in  receipt  of  your  letter  of  the  6th  instant,  making  Inquiry  as 
to  when  road  and  bridge  funds  collected  by  the  County  within  incor- 
porated towns  should  be  apportioned  tn  them. 

In  reply  I  refer  you  to  Section  2453.  Compiled  General  Laws  of 
Florida,  1927.  which  provides  that  one-half  of  the  County  tax  for  road 
and  bridge  purposes  realized  on  property  in  incorporated  cities  and 
towns  shall  be  turned  over  to  said  cities  and  towns  to  be  used  in  repair- 
ing and  maintaining  the  roads  and  streets  thereof. 

The  statute  does  not  designate  any  particular  time  for  this  payment 
but  the  statutes  and  decisions  of  our  Supreme  Court  indicate  that  such 
payment  should  be  made  when  the  funds  are  collected.  In  this  connec- 
tion, I  refer  you  to  the  following  decisions  of  our  Supreme  Court  which 
you  win  find  of  interest  and  helpful  with  reference  to  the  rights  and 
duties  of  municipalies  to  secure  such  payments: 

Pippin  V.  State.  73  Pla.  385,  74  So.  653; 

Dade  Co.  V.  City  of  Miami,  77  Pla,  786,  82  So.  354: 

City  of  Port  Tampa  v.  Hillsboro  Co.,  103  Pla.  962.  136  So.  725; 

Pinellas  Co.  v.  City  of  St,  Petersburg, 
^Pla, .  136  SO.  523. 
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January  12.  1935. 

TAXATION— CRIMINAL    LLABILITY    OP    LEASSEE    FOR    WORKING 

TIMBER  FOR  TURPENTINE  WHERE  TURPENTINE  RIGHTS 

HAVE   BEEN  SEPARATELY   ASSESSED   AND   TAXES 

PAID  THEREON 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  January  8th,  in  which 

you  state  that  there  is  a  tract  of  land  in  your  County  which  was  sold  for 
delinquent  taxes  and  the  tax  certificate  is  now  held  by  the  State.  After 
the  sale  of  the  certificate,  the  owner  of  the  land  executed  a  lease  cover- 
ing the  right  to  work  the  timber  thereon  for  turpentine  purposes.  After 
the  lease  was  executed,  the  turpentine  rights  were  assessed  under  Section 
922.  Compiled  General  Laws,  separately  from  the  land,  and  all  taxes 
assessed  against  the  turpentine  rights  have  been  paid.  At  the  present 
time,  the  tax  sale  certificate  which  was  issued  against  the  land,  and 
which  included  the  turpentine  rights,  is  outstanding  and  in  the  hands 
of  the  State. 

You  request  my  opinion  as  to  whether  or  not  under  this  State  of 
facts  the  lessee  will  be  subject  to  prosecution  under  Sections  7397  and 
7398,  Compiled  General  Laws,  or  imder  either  Section,  if  he  proceeds  to 
work  the  timber  for  turpentine  purposes. 

It  is  my  opinion  that  the  lessee,  under  the  facts  given  by  you.  will 
be  subject  to  prosecution  under  Section  7397,  supra,  if  he  undertakes  to 
work  the  timber  for  tiirpentine  purposes.  Section  7398.  supra,  does  not 
apply  in  a  case  where  the  turpentine  rights  and  the  land  are  assessed 
separately.  However,  it  would  apply  as  to  the  tax  sale  certificate,  which 
is  now  outstanding  and  in  the  hands  of  the  State,  because  this  certifi- 
cate represents  the  assessment  against  the  land  and  turpentine  rights. 
Section  7327,  supra,  seems  to  apply  to  a  lessee  of  turpentine  rights  where 
the  owner  of  the  land  has  not  paid  the  taxes  thereon,  even  though  the 
lessee  may  have  paid  the  taxes  assessed  against  the  turpentine  rights. 


April  5.  1935. 

TAXATION— TAX  ASSESSOR.  CHANGING  ROLL  IN  HANDS   OF 

TAX  COLLECTOR 

Dear  Sir: 

I  have  your  letter  of  April  3rd.  in  which  you  call  attention  to  my 
opinion  of  July  21,  A.  D.  1931,  (page  673,  Biennial  Report  of  the  At- 
torney General.  1931-1932)  and  my  opinion  of  March  27.  A.  D.  1935. 
addressed  to  the  Comptroller,  which  opinions  deal  with  the  power  of 
the  Tax  Assessor  to  correct  errors  in  the  tax  roll  after  it  has  been  de- 
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Itvered  to  the  Tax  Collector.  I  note  that  you  feel  that  there  Is  a  conflict 
between  these  opinions.  It  is  your  view  that  the  opinion  of  July  21. 
A.  D.  1931.  authorizes  the  County  Tax  Assessor  to  correct  errors  on  the 
tax  roll  after  it  has  been  delivered  to  the  County  Tax  Collector,  whereas, 
it  is  your  view  that  the  opinion  of  March  27.  A.  D.  1935  forbids  the 
Assessor  to  do  so. 

In  the  opinion  of  July  21,  A,  D.  1931.  I  stated  that  the  Tax  Assessor 
does  have  authority  to  correct  errors  in  the  assessment  roll  after  it  has 
been  delivered  to  the  Tax  Collector  and  that  if  a  reduction  results  by 
virtue  of  the  correction,  the  Tax  Collector  should  be  guided  and  con- 
trolled thereby  in  malting  his  collection. 

In  the  opinion  of  March  27,  A.  D.  1935,  I  said  that  the  authority 
of  the  Tax  Assessor  to  correct  errors  In  the  tax  roll  after  it  has  been 
delivered  to  the  Tax  Collector  ""is  limited  to  making  necessary  changes 
and  amendments  of  the  roll  to  make  it  conform  to  the  'form  of  things' 
required  by  law  to  produce  a  valid  tax  roll".  The  opinion  of  July  21, 
A.  D.  1931,  does  not  say  that  the  Tax  Assessor  has  authority  after  the 
tax  roll  has  been  delivered  to  the  Tax  Collector  to  reduce  the  amount 
of  the  valuation  which  he  has  placed  on  a  piece  of  property  although  he 
may.  after  delivery  of  the  tax  roll  to  the  Tax  Collector,  discover  that  he 
has  made  an  error  in  fixing  the  valuation  thereon.  The  reduction  re- 
ferred to  Is  a  reduction  in  the  amount  of  the  taxes  shown  on  the  tax  roll. 
The  errors  that  may  be  corrected  in  this  connection  being  such  as  the 
following : 

1.  If  a  higher  millage  was  used  than  was  authorlEed,  this 
may  be  corrected  and  will  result  in  reducing  the  amount  of 
the  taxes: 

2.  If  there  has  been  an  error  in  computing  the  tax^  such 
as  multiplying  the  valuation  by  the  mUlage  or  In  adding  to- 
gether the  various  items  that  make  up  the  total  taxes,  this  may 
be  corrected  so  that  the  corrected  total  will  be  shown.  This 
may  liJtewise  result  in  reducing  the  amount  of  the  taxes. 

The  authority  of  the  Tax  Assessor   to  correct  errors  or  omissions 

referred  to  in  that  opinion  was  confined  to  making  such  corrections  and 
amendments  on  the  tax  roll  as  may  be  necessary  to  make  It  conform 
to  the  "form  of  things". 

On  April  11,  A.  D.  1933,  (page  115.  Biennial  Report  of  the  Attorney 
General,  1933-1934)  I  rendered  an  opinion  to  the  Comptroller  as  to 
his  "authority  to  accept,  or  authorize  the  acceptance  by  tax  coUectora 
or  clerks  of  the  Circuit  Court  of  taxes  or  the  redemptions  on  lands  that 
apparently  are  assessed  at  too  high  a  figure"  in  which  I  said.  ■••  •  • 
when  the  tax  assessor  has  exercised  his  judgment  as  to  values,  and  the 
Board  of  County  Commissioners  have  held  their  hearing,  after  due  notice 
to  all  property  owners,  that  then  the  assessment  so  adjudged  shall  stand. 
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unless  the  Court  of  Chancery  having  been  appealed  to  by  a  property 
owner,  and  after  taking  testimony  as  to  values,  legality,  etc.,  should  de- 
cree otherwise". 

I  have  carefully  re-examined  the  opinions  of  July  21,  A.  D.  1931. 
April  II.  A.  D.  1933,  and  March  27,  A.  D.  1935,  the  statutes,  and  the 
Supreme  Court  opinions  on  the  subject  and  I  am  now  of  the  opinion 
that: 

1.  There  is  no  conflict  between  the  opinion  of  July  21, 
A,  D.  1931,  and  the  opinion  of  March  27.  A.  D.  1935: 

2.  Each  opinion  correctly  states  the  law  as  to  the  authority 
of  the  Tax  Assessor  to  correct  errors  appearing  on  the  tax  roll 
after  it  has  been  delivered  to  the  Tax  Collector.  However,  the 
Supreme  Court  in  the  case  of  ESTATE  ex  rel  RANGER  REALTY 
CO.  versus  LUMMUS.  Tax  Assessor,  et  al..  149  So.  650,  indi- 
cated that  such  corrections  may  be  made  on  the  tax  roll  and 
that  it  is  not  necessary  to  prepare  a  supplemental  roll  as  sug- 
gested in  the  opinion  of  July  21,  A.  D.  1931. 

I  appreciate  the  fact  that  the  question  of  the  authority  of  the  Tax 
Assessor  to  correct  errors,  after  the  tax  roll  has  been  delivered  to  the  Tax 
Collector,  in  the  valuation  he  has  placed  on  a  piece  of  property  in  a 
serious  one  throughout  the  State.  I  also  realize  that  if  the  Tax  Assessor 
does  not  have  the  authority  to  correct  such  errors  that  occasionally 
some  hardships  will  result  therefrom.  However,  1  am  certain  that  the 
statutes  of  Florida  as  construed  in  the  case  of  STATE  ex  rel  RANGER 
REALTY  Co.  versus  LUMMUS.  Tax  Assessor,  et  al.,  supra,  do  not  au- 
thorize the  Tax  Assessor,  after  the  tax  roll  has  been  delivered  to  the  Tax 
CoUector,  to  make  any  change  in  the  valuation  he  has  placed  on  a  piece 
of  property  upon  the  tax  roll. 


October  24.   1936. 

TAXATION— CHAPTER  17,550.  SPECIAL  ACTS  OF  1935 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  22nd  instant  referring  to 
Chapter  17,550,  Laws  of  Florida,  Special  Acts  of  1935,  which  is  an  Act 
to  permit  the  Board  of  County  Commissioners  of  Highlands  County, 
Florida,  to  cancel  all  taxes  levied  or  assessed  in  said  county,  except  for 
State  purposes,  against  any  lands  in  consideration  of  the  owner  of  such 
lands  conveying  or  causing  to  be  conveyed  to  the  Trustees  of  the  In- 
ternal (Improvement)  Fund  other  lands  of  the  value  equal  to  the  amount 
of  taxes  so  cancelled.  You  state  you  have  an  inquiry  as  to  whether  an 
order  from  the  State  Comptroller  or  State  Treasurer  must  be  had  be- 
fore taxes  may  be  cancelled  under  said  statute. 
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In  reply  your  attention  is  directed  to  the  fact  that  this  is  a  Special 
Act,  applying  only  to  Highlands  County  and  applying  only  to  taxes  other 
than  for  State  purposes,  and  I  find  nothing  In  said  Act  which  apiJears 
to  contemplate  or  to  authorize  an  order  from  the  State  Comptroller,  the 
State  Treasurer,  or  any  other  State  official  lor  cancellation  of  taxes  by 
the  Board  of  County  Commissioners  under  the  provisions  of  said  Act. 


December  30,    1936. 

TAXATION— INTEREST    AND    SINKING   FUNDS— PAYMENT  WITH 

WITH  BONDS   DISCUSSED— CHAPTER    17401.   LAWS   OP 

FLORIDA,  1935 

Dear  Sir: 

I  acknowledge  receipt  of  your  letter  of  December  29.  in  which  you 

enclose  a  letter  from  Honorable ,  Clerk  of  the  Circuit  Court, 

Sarasota  County,  in  which  he  inquires  whether  or  not  he  has  authority 
under  Chapter  17401,  Laws  of  Florida,  1935.  to  accept  bonds  in  payment 
of  part  of  taxes  due  under  the  following  statement  of  facts: 

"A  certain  owner  of  cut -over  lands  in  this  county  owes 
taxes  in  the  approximate  amount  of  $5,000  and  has  tendered 
in  the  settlement  thereof  $2,200  in  cash  and  the  balance  In 
bonds  of  the  taxing  district  formerly  known  as  Verna." 

It  is  impossible  to  answer  Mr. letter  without  a  more 

detailed  statement.  Chapter  17401  is  an  act  providing  that  taxes  levied 
for  the  payment  of  interest  and  for  a  sinking  fimd  on  bonds  may  be 
paid  in  said  bonds  at  par. 

Section  1  of  the  act  provides  that  the  Boards  of  County  Commis- 
sioners, City  Commissioners,  Tax  Collectors  or  Clerics  shall  receive  bonds, 
delinquent  interest  coupons  or  other  delinquent  obligations  of  said  tax> 
tng  districts  in  the  redemption  of  liens  from  tax  sales  and  in  payment 
of  all  liens  or  evidence  of  delinquent  taxes  due  which  were  levied  for 
the  payment  of  interest  or  sinking  fund  on  said  bonds  or  other  obliga- 
tions due  thereon.  TTie  said  section  further  provides  that  he  shall  re- 
deem and  pay  all  other  parts  and  portions  of  the  particular  tax  levy 
levied  against  said  lands  when  he  offers  to  redeem  the  said  property 
by  the  payment  in  bonds. 

Section  1  also  provides  1:hat  when  the  bonds  involved  are  serial 
rather  than  term  bonds  such  serial  bonds  may  be  accepted  only  under 
such  limitations  as  to  maturity  dates  as  the  governing  authority  of  the 
county,  etc.,  may  impose  and  that  such  limitation  shall  be  authorized  by 
resolution  adopted  by   the  said   governing   authority   affected. 

Section  1  further  provides  that  a  levy  of  a  tax  for  interest  and 
sinking  fund  on  one  issue  of  bonds  shall  not  be  paid  in  bonds  of  a 
different  issue. 
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Section  4(a)  provides  that  the  Clerks  of  the  Circuit  Court  are  au- 
thorized to  accept  at  par  any  and  all  bonds,  certiflcates  of  indebtedness, 
and  past  due  interest  on  the  same,  of  any  legally  abolished  municipality 
in  payment,  cancellation  and  satisfaction  of  any  tax  sale  certificates 
and /or  delinquent  taxes  held  by  the '  State  or  county  against  said  lands 
in  such  county  or  counties.  It  is  further  provided  that  no  bonds  shall 
be  accepted  by  the  Clerk  unless  and  until  that  portion  of  any  such 
delinquent  tax  certificate  going  to  the  State  of  Florida  shall  have  been 
paid  in  cash  by  the  person  or  persons  presenting  such  bonds  or  other 
evidence  of  indebtedness. 

Apparently  Section  4  la)  authorizes  the  acceptance  of  bonds  of  an 
abolished  municipality  in  payment  of  county  taxes.  If  so,  Section 
4tal  is  broader  than  the  title  of  said  act.  which  only  provides  for  the 
payment  of  taxes  levied  for  the  payment  of  interest  or  sinking  fund 
requirements  by  the  bonds  of  that  particular  issue  and  to  such  extent 
would  be  invalid  in  my  opinion. 

I  am  therefore  of  the  opinion  that  if  bonds  of  the  abolished  munici- 
pality of  Vema  are  offered  in  payment  of  the  county  taxes  generally. 
the  said  bonds  should  not  be  accepted. 
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SECTION    1 

KANNER  BILL  (Chapter  15891  of  1933) 

July  1.   1936. 

BOARD   OF  ADMINISTRATION— SUMTER   COUNTY— TRANSFER  OF 

FUNDS  FROM  KANNER  BILL  ACCOXJNT  TO  INTE31EST  AND 

SINBONG  FUND  ACCOUNT.  PURSUANT  TO  RESOLUTION 

OF    BOARD    OF   COUNTY    COMMISSIONERS 

DeaT  Sir: 

This  acfenowledges  receipt  ol  your  letter  of  July  1,  1938.  with  en- 
closure of  copy  of  resolution  adopted  by  the  Board  of  County  Com- 
missioners of  Sumter  County,  under  date  of  June  27,  1936. 

This  resolution,  in  effect,  directs  and  authorize  the  Board  of  Ad- 
ministration to  transfer  from  the  Kanner  Bill  account,  for  the  issues 
of  Sumter  County  countywlde  bonds,  to  the  Interest  and  Sinking  Fund 
account  of  said  countywide  issues,  the  gasoline  tax  balance  credited  to 
the  said  Kanner  Bill  account,  as  of  the  date  of  the  consideration  of  said 
resolution  by  the  said  State  Board  of  Administration,  with  the  proviso 
ttiat  said  Board  of  County  Commissioners  does  not  rescind  its  prior 
action,  accepting  the  terms  of  said  Kanner  BUI.  and  that  future  accruals 
of  gasoline  tax  moneys  shall  continue  to  be  credited  to  the  so-called 
Kanner  Bill  account. 

I  note  that,  at  a  meeting  of  the  Board  of  Administration,  held  to- 
day, said  Board  agreed  to  make  such  transfer,  subject  to  my  written 
opinion  as  to  the  legality  thereof.  This  will  advise  that  I  am  of  the 
opinion  that  the  Board  of  County  Commissioners,  pursuant  to  Section 
14,  sub -section  <g),  of  Chapter  14486,  Laws  of  Florida.  Acts  of  1929. 
as  amended  by  Chapter  15891,  Laws  of  Florida,  has  authority  to  direct 
and  authorize  such  transfer;  and  the  Board  of  Administration  likewise 
has  authority  to  comply  with  such  direction  and  authorization.  It  is 
to  be  noted  that  the  resolution  in  question  does  not  operate  to  revoke 
said  County's  adoption  of  the  terms  of  said  Chapter  15891,  so  tar  aa 
future  accruals  of  gasoline  tax  moneys  are  concerned. 


June  19,   1936. 
BOARD   OF  ADMINISTRATION— BREVARD   COUNTY— SALE   OP 
SECURITIES  HELD  IN  INTEREST  AND  SINKING  FUND 

Dear  Sir: 

This   refers   to   your   letter   of   June   16,   1936.   in   which   you   advise 
that,  prior  to  the  creation  of  the  Board  of  Administration,  the  Board 
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of  County  Commissioners  of  Brevard  County  accepted  $44,000.00  of 
Town  of  Palm  Bay,  67e  Street  Paving  bonds  in  settlement  of  claims 
against  various  closed  banks,  which  bonds  were  turned  over  to  the  Board 
of  Administration,  in  August,  1930,  pursuant  to  Chapter  14,486,  Acts 
of  1929.  I  assume  that,  at  the  time  of  the  turnover  in  question,  such 
bonds  came  to  the  Board  of  Administration  as  a  part  of  an  interest  and 
sinking  fund. 

You  state  that  you  have  been  furnished  with  resolution  adopted  by 
the  Board  of  County  Commissioners  of  said  county,  purporting  to  au- 
thorize and  direct  the  Board  of  Administration  to  sell  these  bonds  to 
a  private  party,  at  a  named  price.  You  further  state  that  the  Town  of 
Palm  Bay  has  ceased  to  exist,  as  a  municipality,  and  that  the  County 
Commissioners  in  question  desire  that  such  sale  be  made  in  order  that 
the  private  party  may  use  such  bonds  in  the  payment  of  taxes  hereto- 
fore levied,  presumably  against  such  parties. 

You  request  my  opinion  as  to  whether  or  not  the  Board  of  Ad- 
ministration may  legally  sell,  at  the  price  of  10  flat,  the  bonds  in 
question. 

It  does  not  appear,  from  your  letter,  but  you  orally  informed  me, 
that  these  bonds  have  not  yet  matured.  I  am  of  the  opinion  that  your 
question  should  be  answered  in  the  negative. 

At  the  time  such  bonds  were  remitted  to  the  Board  of  Administra- 
tion, they  were  not  remitted  or  turned  over  as  collateral  security  for 
any  deposits  in  banks.  They,  therefore,  occupied,  and  now  occupy, 
the  status  of  bonds  held  in  an  interest  and  sinking  fund  account,  as 
an  investment.  In  such  a  situation,  in  line  with  my  opinion,  previously 
expressed  on  various  occasions,  1  am  of  the  view  that  the  Board  of  Ad- 
ministration has  no  authority,  under  the  law.  to  dispose  of  tmnds  held 
In  an  interest  and  siniclng  fund  investment  account,  at  prices  greatly 
below  their  par  value,  particularly  where  it  appears  that  such  bonds 
are  not  approaching  maturity. 


March   20.    1936, 

BOARD   OF  ADMINISTRATION— APPLICATION   OF  GASOLINE  TAX 

MONEY  CREDITED  TO  JENSEN  ROAD  AND  BRIDGE  DISTRICT 

UNDER  CHAPTER.  17,075,  LAWS  OP  FLORIDA.  ACTS  OF  1935 

Dear  Sir: 

I  have  received  your  letter  of  March  19,  1936.  enclosing  your  file 
relative  to  the  above  matter. 

It  appears,  from  your  letter,  that  gasoline  tax  moneys  credited  to 
this  District  since  October  I,  1935,  have  lieen  held  in  a  suspense  ac- 
count, and  now  amount  to  $2,666.10.    Tou  ask  that  I  advise  you,  upon 
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the  return  of  your  documents,  whicli  are  enclosed  herewith,  if  you 
are  authorized  to  use  these  gasoline  tax  moneys  so  held  in  the  suspense 
account,  for  the  purchase  of  bonds  at  market  prices,  with  the  consent 
and  approval  of  the  Commissioners  of  Jensen  Road  and  Bridge  District, 
under  the  provisions  of  Chapter  17,075,  above  referred  to. 

After  a  careful  examination  of  these  documents,  I  am  of  opinion 
that  such  gasoline  tax  moneys  may  properly  be  used  by  you  for  such 
purpose. 


March  10,  1936. 

BOARD    OP    ADMINISTRATION—HILLSBOROUQH     COUNTY— COM- 
PROMISE   FRANCIS    W.    PARKER.    ET    AL,    TRUSTEES    HILLS- 
BOROUGH   COUNTY,    $610,000    PALMA    CEIA    BOND    ISSI^I. 
ETC.,  VS.  HARTFORD  ACCIDENT  Si  INDEMNITY 
COMPANY.  A  CORPORATION 

Deor  Sir; 

This  win  acknowledge  receipt  of  your  letter  of  March  4,  1936,  to 
which  you  attached  an  a^eement  dated  February  14,  1936,  signed  by 
the  Board  of  County  Commissioners  of  Hillsborough  County,  agreeing 
to  accept  $2,000.00  in  cash,  in  settlement  of  a  suit  filed  October  31, 
1936,  by  the  above  parties,  said  suit  having  been  instituted  against  the 
Indemnity  Company  above  named,  upon  a  surety  bond  held  by  the  County 
Commissioners,  in  the  amount  of  $10,000.00,  this  suit  being  now  pending 
in  the  United  States  District  Court  for  the  Southern  District  of  Florida. 

You  also  enclosed  copy  of  letter  dated  November  21.  1935,  from  the 
Attorney  for  Hillsborough  County  to  the  County  Cormnissioners,  express- 
ing his  opinion,  and  recommending  compromise  of  this  matter  for 
$2,000.00.  Your  letter  disclosed  that  the  Citizens  Bank  b  Trust  Com- 
pany of  Tampa  closed  in  Jiily  of  1929,  prior  to  the  creation  of  the  Board 
of  Administration,  at  which  time  it  appears  that  the  Bond  Trustees 
had  a  deposit  therein  of  some  $46,000.00.  secured  by  a  $10,000.00  surety 
bond  of  the  Hartford  Accident  Si  Indemnity  Company,  together  with  a 
blanket  bond  of  the  United  States  Fidelity  &  Guaranty  Company:  and 
it  further  appears  from  your  letter  that,  prior  to  the  creation  of  the 
Board  of  Administration,  liability  on  the  blanket  bond  was  settled  for 
$24,084.55. 

You  further  state  that  on  December  2,  1930,  the  Liquidator  of  said 
Citizens  Bank  &  Trust  Company  turned  over  to  the  Board  of  Administra- 
tion, his  certificate  in  the  amount  of  $21,982.70,  since  which  time  six 
dividends,  aggTegatlng  25.8*?^,  have  been  paid  thereon,  leaving  a  balance 
due  and  owing,  on  account  of  said  depc^t,  of  $16,293.34.  You  further 
state  that  Mr.  Sutton  advised  that  the  amount  of  the  claim  against  the 
Hartford    Accident    k   Indemnity   Company   has   been    reduced    by  divl- 
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dends,  and  that  the  balance  of  the  claim  now.  not  including  the  interest 
on  the  account,  amounts  to  approximately  $2,750.00,  and  that  this  is  the 
claim  which  the  County  desires  settled  for  $2,000.00. 

You  further  state  that  the  Board  of  Administration  has  requested 
that  the  matter  be  referred  to  this  office  for  legal  advice,  as  to  the 
authority  of  the  Board  of  Administration  to  sign  the  agreement  en- 
closed with  your  letter. 

The  bond  in  question,  upon  which  suit  was  brought,  contains, 
according  to  the  letter  of  the  attorney  for  the  Board  of  County  Com- 
missioners, the  following  provision: 

"If  the  amount  of  the  depositor's  deposit  at  the  time  of 
the  default  of  the  bank  exceeds  the  amount  of  this  bond  the 
surety  shall  be  entitled  to  share  with  the  depositor  the  amount 
of  any  dividend  or  payment  received  from  the  bank  in  the  pro- 
portion that  the  amount  of  this  bond  bears  to  the  total  amount 
of  the  deposit  at  the  time  of  the  default  of  the  bank.  The 
surety  shall  be  subrogated  in  the  same  proportion  to  all  other 
rights  of  .the  dept^itor  against  any  person  or  corporation  as 
respects  the  default  on  the  part  of  the  bank;  and  the  depositor 
shall  execute  all  papers  required  and  shall  cooperate  with  the 
surety  to  secure  to  the  surety  such  rights." 

It  thus  appears,  'according  to  the  letter  of  the  County  Attorney, 
that  Hartford  Accident  &  Indemnity  Company  was  entitled  to  receive 
a  credit  for  its  proportionate  part  of  what  was  received  from  the  United 
State  Fidelity  &  Guaranty  Company,  which  amounted  to  $5,238.85. 

It  appears  that  the  Hartford  Accident  &  Indemnity  Company  has 
raised  a  point  in  coimection  with  the  case,  that  there  was  no  authority, 
in  law.  for  the  appointment  of  special  bond  trustees;  and  that  the 
appointment  of  such  trustees  for  this  bond  issue,  was  without  authority 
of  the  Board  of  County  Commissioners;  and  that,  since  the  bond  was 
taken  in  the  name  of  the  trustees,  and  not  in  the  name  of  the  Coimty, 
any  recovery  to  be  had  would  have  to  be  in  the  name  of  the  trustees, 
and  it  is  doubtful  as  to  whether  any  recovery  could  be  had  on  the  bond. 

I  concur  in  the  opinion  rendered  by  the  County  Attorney  to  the 
Board  of  County  Commissioners,  and  enclosed  with  yoiu*  letter,  if  the 
facts  therein  stated  be  correct.  I  am,  therefore,  of  the  view  that,  since 
the  Board  of  County  Commissioners  recommends  this  settlement  and, 
since  it  is  doubtful  if  any  recovery  could  otherwise  be  had,  that  the 
Board  of  Administration  is  authorized  to  effect  compromise  of  this 
transaction  in  accordance  with  the  agreement  submitted  by  you. 
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March  16,  1936. 

BOARD  OP  ADMINISTRATION— LOST  TOUST  RECEIPT  AS  TO 
BONDS  DEPOSITED  WITH  BOARD  OP  ADMINISTRATION- 
MARION  COUNTY 

Hear  Sir: 

You  have  submitted  to  me  your  file  showing  the  deposit  of  certain 
bonds  of  Marion  County.  Florida,  with  you.  to  be  held  for  the  purpose 
of  applying  partial  payments  thereon  from  the  receipt  of  funds  applicable 
thereto.  When  these  bonds  were  deposited  with  you,  your  file  reflects 
that  a  trust  receipt  was  executed  by  you,  as  County  Treasurer  Ex  Offlclo, 
You  wish  to  be  advised  as  to  whether,  it  now  appearing  that  said  person 
has  lost  the  original  receipt,  a  duplicate  may  be  issued  therefor.  1  re- 
spectfully refer  you  to  my  opinion  under  date  of  July  16,  1931,  dealing 
with  certain  lost  coupons  on  bonds.  The  question  there  presented  was 
whether  or  not  the  State  Treasurer  should  permit  the  alleged  owner 
of  such  coupons  to  put  up  indemnity  bond  to  protect  the  State  Treasurer 
in  ttie  payment  of  claims  for  such  lost  coupons.  I  then  advised  as 
follows : 

"Under  the  taw  of  the  State  of  Florida,  there  Is  no  duty 
resting  upon  the  State  Treasurer  to  honor  or  pay  out  any  State 
moneys,  except  upon  the  return  to  him  of  the  coupons  or  bonds, 
etc.  There  Is  no  duty  resting  upon  the  State  Treasurer,  and 
no  law  authorizing  him,  to  work  out  some  other  system  of  pro- 
tection to  the  State  than  the  surrender  of  the  original  instru- 
ments, or,  in  the  event  of  their  loss,  such  instruments  should  be 
duly  and  properly  reinstated  by  Judicial  order." 

I  still  adhere  to  this  opinion,  and  am  of  opinion  that  what  was 
tiiere  said  is  applicable  to  the  trust  receipt  in  question,  so  that  if  it  has 
been  lost,  it  should  be  reestablished  by  proper  Judicial  order. 


March   IS,  1936. 

BOARD  OF  ADMINISTRATION— DIXIE  COUNTY— LOSS  BY  PAYINO 
AGENT  OP  INTEREST  COUPONS  REMITTED  POR  COLLECTION 

Dear  Sir: 

You  have  banded  me  file  of  correspondence  which  discloses  that 
certain  interest  coupons  were  hitherto  remitted  by  the  alleged  owner 
thereof,  through  the  First  National  Bank  of  Tampa,  to  the  Dixie  County 
State  Bank,  the  paying  agent  for  said  coupons.  These  coupons  were 
remitted  for  collection,  and  it  appears  that  the  paying  agent  received 
them  and,  through  mistake,  they  were  either  burned  or  lost.  You  wish 
to  be  advised  whether  payment  may  be  made  to  the  owner  of  such 
interest  coupons  without  requiring  their  production. 
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I  respectfully  refer  you  to  my  opinion  under  date  of  July  16,  1931, 
dealing  with  certain  lost  coupons  on  bonds.  The  question  there  present- 
ed was  whether  or  not  the  State  Treasurer  should  permit  the  alleged 
owner  of  such  coupons  to  put  up  Indemnity  bond  to  protect  the  State 
Treastirer  In  the  payment  of  claims  for  such  lost  coupons.  I  then  ad-- 
vised  as  follows; 

"Under  the  law  of  the  State  of  Florida,  there  is  no  duty 
resting  upon  the  State  Treasurer  to  honor  or  pay  out  any  State 
moneys,  except  upon  the  return  to  him  of  the  coupons  or  bonds, 
etc.  There  is  no  duty  resting  upon  the  State  Treasurer,  and 
no  law  authorizing  him,  to  work  out  some  other  system  of  pro- 
tection to  the  State  than  the  surrender  of  the  original  instru- 
ments, or,  in  the  event  of  their  loss,  such  instruments  should 
be  duly  and  property  reinstated  by  judicial  order,"' 

In  view  of  the  above  opinion,  to  which  I  still  adhere,  I  am  of  the 
view  that  payment  may  not  be  made  of  these  coupons  without  requir- 
ing that  they  be  reestablished  by  judicial  order. 


March    10.    1936. 

BOARD  OP  ADMINISTRATION— DUVAL  COUNTY— DUTY  OP  BOARD 
OF  ADMINISTRATION    TO    REGISTER   BONDS 

Dear  Sir: 

Referring  to  your  letter  under  date  of  February  24,  1936,  in  -which 
you  advised  that  your  office  has  received  from  the  Florida  National 
Bank  of  Jacksonville,  certain  Duval  County  5%  road  bonds  dated 
October  1,  1925,  and  due  October  1,  1955,  being  bonds  numbers  514,  517, 
522  and  523,  of  the  par  value  of  $1,000.00  each,  which  said  bonds  are 
now  registered  on  the  books  of  the  Bond  Trustees  of  Duval  County  in 

the  name  of  Mrs.  .  together  with  enclosure  of  a  letter 

signed  by   Mrs.  ,   authorizing  release   of  registration 

and  requesting  that  the  bonds  be  now  registered  in  the  name  of  a  cer- 
tain other  party. 

You  wish  to  be  advised  whether  you  have  the  duty  to  register  such 
bonds,  tn  view  of  the  fact  that  the  bonds  in  question  apparently  make 
provision  for  their  registration,  as  to  principal  only,  at  the  option  of 
the  holder  of  the  bonds,  on  the  books  of  the  trustees  of  county  bonds  of 
Duval  County,  Florida,  or  of  such  other  officer  or  officers  who  may  here- 
after be  authorized  by  law  to  perform  the  duties  of  said  trustees,  in 
the  city  of  Jacksonville.  Florida. 

I  beg  to  advise  that  the  Board  of  Administration  is  a  statutory  trus- 
tee, possessing  only  such  powers  as  are  conferred  upon  it  by  the  statutes 
under  which  it  functions,  or  such  as  are  necessarily  implied  therefrom. 
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There  is  nothing  in  the  provisions  of  Chapter  14.486  to  indicate  that 
there  is  any  duty,  on  the  part  of  the  Board  of  Administration,  to  register 
the  bonds  in  question,  and  I  am,  therefore,  of  opinion  that  you  have 
not  the  duty  to  comply  with  the  request  of  the  Florida  National  Bank 
of  Jacksonville. 


March   10,    1B36. 

BOARD    OF   ADMINIST^ATIQN— ST.    JOHN'S    COUNTY— PURCHASE 

BY  INVESTMENT  ACCOUNT  OP  ITS  OWN  BONDS  HELD  IN 

ANOTHER    INVESTMENT    ACCOUNT 

Dear  Sir: 

This  refers  to  your  letter  supplemental  to  a  letter  received  by  this 
office  under  date  of  February  24,  1936,  as  to  which  latter  tetter  I  have 
previously   advised   you. 

You  now  state  that  you  have  received  a  resolution  from  the  Board 
of  County  Commissioners  of  St.  John's  County,  authorizing  the  Board 
of  Administration  to  purchase,  at  par.  out  of  the  cash  balance  In  the 
interest  and  sinking  fund  of  a  $2,200,000  issue  of  St.  John's  County  bonds, 
sufficient  of  the  bonds  of  such  issue  as  will  be  needed  to  complete  the 
exchstnge  outlined  in  your  letter  of  February  24,  1936,  This  resolution 
contemplates  purchase  of  a  requisite  amount  of  bonds  of  the  $2,200,000 
issue  maturing  in  1946  and  1956,  respectively,  from  the  interest  and 
sinking  fund  investment  account  of  a  $427,000  issue  of  bonds  of  said 
county,  in  which  latter  Inv^tment  account  certain  of  said  bonds  are 
held.  You  wish  to  be  advised  whether  the  Board  of  Administration 
has  the  power  and  authority  to  make  such  purchase. 

Section  17,  Chapter  14,466.  Laws  of  Kortda.  Acts  of  1929.  pmvldes 
in  part  as  foUows: 

....  *  The  Board  of  Administration  may  invest  any  funds 
to  the  credit  of  any  county  or  special  road  and  bridge  district, 
in  the  hands  of  the  State  Treasurer,  as  County  Treasury  Ex 
Officio,  by  and  with  the  consent  and  approval  of  the  Board 
Of  County  Commissioners  or  other  governing  body  of  such 
county  or  special  road  and  bridge  districts,  in  any  bonds  or 
treasury  certificates  of  the  United  States  or  bonds  of  any  county 
or  special  road  and  bridge  district  in  the  State  of  Florida, 
entitled  to  participate  herein." 

My  construction  of  this  provision  of  the  statutes  is  that  ft  simply 
accords  a  general  power  of  Investment  and  applies  only  to  surplus 
moneys  in  the  hands  of  the  State  Treasurer,  as  County  Treasurer  Ex 
Officio.  If  the  moneys  in  an  investment  account  of  an  interest  and 
sinking  fund  are  needed  to  meet  matured  interest  or  principal,  then. 
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of  course,  such  moneys  should  be  applied  to  the  payment  of  such  ma- 
tured principal  and  interest,  and  m&y  not  properly  be  invested  in 
securities.  If  there  is  an  available  surplus  over  and  above  matured 
principal  and  interest,  then  such  surplus  may,  in  my  opinion,  properly 
be  invested  in  securities  of  the  type  referred  to  in  the  Act.  Even  in 
such  case,  however,  I  am  of  opinion  that,  since  the  Board  of  Administra- 
tion is  a  statutory  trustee,  it  is  bound  to  the  use  of  good  business  judg- 
ment in  making  such  investments.  This  would  seem  to  require,  as  to 
contemplated  investments,  that  securities  be  acquired  at  the  lowest 
price  for  which  they  may  be  obtained. 

Moreover,  it  seems  to  me  doubtful  whether  this  general  power  of 
Investment  would  constitute  an  authorization  to  the  Board  of  Ad- 
ministration to  invest  available  surpluses  to  the  credit  of  a  bond  issue, 
in  bonds  of  that  same  issue. 

Fui-thermore,  so  far  as  the  $427,000  account  is  concerned,  I  am 
ot  opinion  that  bonds  held  as  an  investment  in  that  account  might  not 
properly  be  disposed  of  by  the  Board  of  Administration  for  a  price  of 
less  than  par  plus  accrued  interest;  and  doubtless  bonds  of  the  $2,200,000 
issue  of  the  1946  and  1956  maturities  might  be  acquired  on  the  open 
mairlcet  at  prices  less  than  this. 

To  sum  up,  it  appears  to  me: 

1 — TJiat  it  is  doubtful  whether  the  $2,200,000  issue  may  invest  In 
its  own  Ironds. 

2 — If  such  investment  may  be  made,  sound  business  judgment  would 
dictate  that  these  bonds  be  secured  at  the  lowest  price, 

3 — Bonds  held  as  investment  in  the  $427,000  account  may  not  prop- 
erly be  disposed  of  at  prices  less  than  par  plus  accrued  interest. 

4 — Any  investment  to  be  made,  would  have  to  be  made  out  of 
surpluses. 

In  view  of  the  doubt  attendant  upon  such  procedure  as  is  suk- 
gested  by  the  Board  of  County  Commissioners,  I  respectfully  refer  you 
to  the  case  of  State  ex  rel  Pinellas  County,  et  al,  vs.  Sholtz,  Governor, 
et  al,  153  So.  736.  That  case  dealt  with  the  sale  of  securities  held  in 
interest  and  sinking  fund  accoimts,  and  with  the  reinvestment  of  the 
proceeds  of  such  sale.  The  Court  held  that  there  was  no  mandatory 
duty  upon  the  part  of  the  Board  of  Administration  to  malce  such  a  sale 
and  to  reinvest  the  proceeds.  It  was  further  suggested  that  the  proper 
course  of  procedure,  in  order  to  determine  the  propriety  and  desira- 
bility of  a  reinvestment  of  sinking  fund  moneys,  was  for  the  Board  of 
Administration,  by  bill  in  equity,  filed  by  it  in  its  capacity  as  statutory 
trustee,  to  submit  to  the  approval  of  a  chancellor  the  propriety  of  such 
reinvestment  of  sinking  fund  money.  If  the  Board  wishes  to  be  protected 
in  this  transaction,  it  would  seem  desirable  at  least  to  follow  such  a 
course  of  procedure,  as  the  matter  is  not  at  all  free  from  doubt. 
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February   26.    1936. 

BOARD    OF    ADMINISTRATION^ST.    JOHN'S    COUNTY— PURCHASE 

BY  SINKING  FUND  INVESTMENT  ACCOUNT  OF  BONDS  IN 

ANOTHER  SINKING  FUND  INVESTMENT  ACCOUNT 

Dear  Sir: 

This  refers  to  your  letter  of  February  24.  1936,  which,  in  turn, 
refers  to  my  opinion  under  date  of  January  29,  1936,  concerning  the 
partial  exchange  of  bonds  maturing  in  1946  and  1956,  held  In  the  in- 
vestment account  of  the  sinking  fund  of  the  $2,200,000  issue  of  St. 
John's  County  Road  bonds  dated  January  I.  1926.  in  payment  of  bonds 
of  the  same  issue  maturing  January  1,  1936,  such  exchange  and  partial 
payment  being  made  on  the  basis  of  407^  cash  and  60"'  in  bonds  of 
said  1946  and  1956  maturities. 

In  the  opinion  last  referred  to.  I  advised,  with  the  understanding 
that  sufficient  of  the  1946  and  1956  maturities  were  available  to  con- 
summate the  transaction,  that  there  was  no  objection  thereto,  subject 
to  the  limitations  in  my  said  opinion  expressed. 

You  now  state  that  all  of  the  1946  and  1956  maturities  held  in  the 
investment  account  of  the  $2,200,000  issue,  have  now  been  used  In  such 
exchange,  and  that  there  are  $24,000  of  the  1936  maturities  outstanding 
and  unexchanged. 

You  further  state  that  in  the  Investment  account  of  St.  John's 
County  $427,000  issue  of  Refunding  bonds  are  $47,000  of  bonds  Of  the 
$2,200,000  Issue  maturing  in  1946  and  1956;  and  that  the  Board  of 
County  Commissioners  of  St,  John's  County  tiave  suggested  that  as 
many  of  these  as  are  needed  be  used  in  exchange  for  the  1936  maturi- 
ties of  the  $2,200,000  issue  still  outstanding  and  unexchanged,  exchange 
to  be  made  on  the  basis  of  40Cr  cash,  to  be  paid  out  of  the  mvestment 
account  of  the  $2,200,000  issue,  and  S0%  in  bonds  of  that  issue,  of  1946 
and  1956  maturities;  and  that  after  such  exchange  has  been  made,  cash 
payment  of  100%  be  made  out  of  the  $2,200,000  Issue  investment  account 
to  the  $427,000  issue  Investment  account,  for  the  1936  maturities  held 
in  the  investment  account  of  the  S427.000  issue  due  to  the  exchange. 
You  request  my  written  opinion  as  to  whether  or  not  the  transaction 
may  legally  be  carried  out  In  the  manner  outlined. 

Apparently  such  transaction  contemplates  that  the  1936  maturities 
still  outstanding  sliall  flrst  be  exchanged  for  the  1946  maturities  now 
held  in  the  Investment  account  of  the  $427,000  issue. 

In  line  with  my  opinion  under  date  of  October  7,  1933.  I  have  to 
advise  that  the  1946  and  1956  maturies  now  held  in  the  investment 
account  of  the  $427,000  issue,  may  not  be  exchanged  legally  by  the 
Board  of  Administration,  for  bonds  of  the  same  Issue,  which  matured 
on  January  1.  1836.     As  you  know,  the  State  Board  of  Administration 
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was  created  under  the  provisions  of  Chapter  14486.  Act^  of  1929,  Sec- 
tion 14  of  which  was  amended  by  Chapter  15891,  Acts  of  1933.  Section 
7  of  that  Act  provides  that  all- — securities — shall  be  held  by  the  State 
Treasurer,  as  County  Treasurer  Ex  Officio,  for  the  special  benefit  of  the 
County  or  District,  respectively,  by  which  such  securities  were  turned 
over  to  said  Treasurer,  and  used  solely  for  the  payment  of  principal 
and  interest  of  the  bonds  for  the  payment  of  which  the  interest  and 
sinking  fund  was  created.  The  Supreme  Court  has  previously,  on 
numerous  occasions,  held  that  the  State  Board  of  Administration  is  a 
mere  fiscal  agent,  and  that  its  duties  and  powers  must  be  found  within 
the  four  corners  of  the  statute  creating  it,  or  must  arise  by  necessary 
implication  from  said  statute.  I  cannot  find  any  authority  in  the  statute 
in  question  which  would  permit  non- matured  bonds  held  in  an  invest- 
ment account,  to  be  exchanged,  par  for  par,  with  matured  bonds,  even 
though  it  be  contemplated  that  later  such  matured  bonds  shall  be  paid 
at  par.  plus  accrued  interest,  out  of  the  investment  account  of  another 
sinking  fund, 

I  express  no  opinion  at  this  time,  upon  whether  or  not  the  invest- 
ment account  of  the  $2,200,000  issue  may,  if  funds  are  available  for 
such  purpose,  prior  to  effecting  any  contemplated  exchange,  purchase 
from  the  investment  account  of  the  $427,000  issue,  such  amount  of  the 
1946  and  1956  maturities  of  the  former  issue,  as  may  be  needed  to  effect 
the   exchange  with  reference   to   the  outstanding   1936   maturities. 


February   4,    1938. 

BOARD  OF  ADMINISTRATION— KANNER  BILL— HERNANDO  COUN- 
TY'S OPERATION  UNDER  CHAPTER  15891,  LAWS  OP  FLORIDA, 

FOB  YEAR  1935-36 

Dear  Sir: 

With  your  letter  of  January  29,  1936,  which  we  have  received,  you 
enclosed  resolution  adopted  by  the  Board  of  County  Conunissioners  of 

Hernando  County,  Florida,  on  September  26,  1935,  and  estimate  <rf 
revenues  and  expenses  for  the  fiscal  year  ending  September  30,  1936, 
together   with  other  pertinent  papers. 

You  request  that  upon  the  return  of  these  documents.  I  furnished 
you  with  my  opinion  as  to  whether  or  not  they  constitute  sufficient 
authority  for  the  gasoline  tax  money  distributed  to  Hernando  County 
and  allocated  to  all  countywide  Road  bonds  and  time  warrants,  to  be  used 
under  the  provisions  of  Chapter  15891.  Laws  of  Florida,  Acts  of  1933, 
commonly  known  as  the  Kanner  Bill,  for  the  purchase  of  bonds  of  said 
issues,  as  might  be  recommended  by  the  County  Commissioners  and 
approved  by  the  Board  of  Administration,  pursuant  to  the  provisions 
of  said  Act. 
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It  appears  from  the  resolution  invoking  the  provisions  of  the  Kan- 
ner  Bill,  that  the  Board  of  County  Commissioners  of  Hernando  County 
is  desirous  that  its  election  to  operate  under  the  Kanner  Bill  be  ap- 
plicable only  to  countywide  Road  hands  and  time  warrants,  but  not  to 
Special  Road  and  Bridge  districts  located  within  said  county, 

I  have  examined  the  documents  submitted  by  you,  and  K  appears 
therefrom  that  the  anticipated  gasoline  tax  revenues  for  said  flsc-al 
year  have  not  been  included  as  to  countywide  bonds,  in  the  estimates 
of  taxes  required  to  be  levied,  so  as  to  reduce  required  ad  valorem  levies, 

I  am  of  opinion,  from  the  documents  submitted,  thai  they  constttut* 
sufflcient  authority  for  the  gasoline  tax  money  distributed  to  Hernando 
County  and  allocated  to  countywide  Road  bonds  and  time  warrants,  to 
be  used  under  the  Kanner  Bill  for  purchase  of  bonds  of  said  issues.  In 
accordance  with  the  provisions  of  said  Kauner  Bill.  I  am  further  of 
opinion  that  they  do  not  constitute  sufflcient  authority,  and  indeed  do 
not  authorize  use  of  gasoline  tax  moneys  allocated  to  Special  Road  and 
Bridge  districts  within  said  County,  to  be  used  under  the  provisions  of 
the  Kanner  BiU,  for  the  purchase  of  bonds;  and  that  as  to  such  latter 
gasoline  tax  moneys,  they  may  properly  be  credited  to  the  interest  and 
sinking  fund  account  for  said  issues  and  applied  to  the  payment  of 
maturing  interest  coupons  and  bonds  for  which  the  gasoline  tax  money 
has  been  appropriated  in  the  budget. 


Ftebniary  4,   1936, 

BOARD    OF  ADMINISTRATION— ORANGE  COUNTY— RIGHT  OP 

ALLEGED  BONA   FIDE   HOLDER  TO  COLLECT   INTEREST 

COUPONS  ON  STOLEN  BOND 

Dear  Sir: 

I  have  received  your  letter  of  January  30,  1936,  with  various  en- 
closures, including  copy  of  my  opinion  under  date  of  January  21.  1936. 

That  opinion  dealt  with  a  factual  situation,  in  which  it  appeared 
that  an  Orange  County  5Vi  Road  Ijond  had  been  stolen;  that,  there- 
after and  before  maturity,  said  ttond  was.  by  the  thief,  negotiated  to 
certain  bankers  in  Orlando:  that  It  was  negotiated  by  said  bankers  to 
another  bank,  and  by  the  latter  bank  to  one  of  its  customers,  who  al- 
legedly purchased  the  same  for  value,  in  good  faith,  without  notice. 
and  before  the  maturity  thereof.  Having,  as  it  was  alleged,  so  obtained 
the  bond,  this  purchaser  was  making  demand  of  the  State  Treasurer, 
as  County  Treasurer  Ex  Officio  of  Orange  County,  Florida,  for  payment 
of  an  interest  coupon  thereon.  Simultaneously,  the  alleged  ori^nfU 
owner  from  whom  it  was  claimed  that  the  bond  had  been  stolen.  4ta5 
demanding  of  said  State  Treasurer  that  he  refrain  from  making  such 
payment.     In  this  situation,  my  opinion   was  requested  as   to  whether 
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payment  should  be  made  of  withheld.  I  advised  that  it  should  be  with- 
held, until  the  disputed  title  to  the  bond  and  attached  interest  coupons 
should,  by  proper  legal  proceedings,  be  established. 

You,  in  effect,  take  issue  with  this  opinion,  stating  that  it  is  at 
variance  with  the  settled  law,  and  you  cite  a  number  of  authorities 
to  the  effect  that  a  purchaser  in  good  faith,  for  value,  without  notice, 
and  before  maturity  of  a  negotiable,  bearer,  non-registered  bond,  ac- 
quires title  thereto  good  as  against  an  original  owner,  even  though  there 
may  have  been  an  intermediate  theft  of  the  instrument.  With  these 
authorities,  oi  course,  1  am,  and  was  at  the  time  of  rendering  said 
opinion,  familiar.  Yet  the  situation  presented  for  my  opinion  was  not 
one  in  which  it  was  definitely  and  Anally  established  that  all  of  the 
conditions  precedent  to  acquisition  of  good  title,  existed  and  had  been 
performed.  These  matters,  on  the  contrary,  were  open  and  unsettled. 
Thus  it  is  that  if,  in  the  face  of  notice  not  to  pay,  payment  were  made 
and  it  should  later  develop  that  the  present  bearer  had  not.  in  fact, 
acquired  the  instrument  free  of  defects  and  infirmities,  the  State 
Treasurer  would  not  be  protected  in  making  payment.  Certainly,  he 
should  not  be  required  to  ascertain,  at  his  peril,  the  validity  of  the  title 
allegedly  acquired  by  the  present  bearer. 

Dnder  such  circumstances,  therefore.  I  am  yet  of  opinion  that,  un- 
til the  title  to  the  instrument  has  been  properly  adjudicated,  payment 
should  be  witUield. 


January  29,   1936. 

BOARD    OF   ADMINISTRATION — ST.   JOHN'S    COtTNTY — 
REFUNDING    OPERATIONS 

Dear  Sir: 

This  is  in  response  to  your  commimication  of  January  23,  1936. 

The  situation  which  appears  from  your  letter  Is  that  on  January  1, 
1926,  St.  John's  County  issued  $2,200,000  of  57r  road  bonds,  $500,000 
of  which  matured  January  1.  1936;  $800,000  of  which  will  mature  in 
1946.  and  $900,000  in  1956.  Heretofore,  all  except  $285,000  of  the  Jan- 
uary, 1936  maturity  (originally  $500,000)  has  tjeen  cared  for  by  ex- 
change of  future  maturities  of  the  same  issue,  or  otherwise.  $65,000 
of  the  January.  1936.  maturity  are  now  held  in  the  investment  account 
of  said  issue,  leaving  a  balance  of  $220,000  of  bonds  yet  to  be  cared 
for.  In  the  investment  account,  you  state  that  there  are  $17,000  !n 
bonds  of  the  1946  maturity  and  $95,000  of  bonds  of  the  1956  maturity; 
and  that  at  the  present  time,  there  is  also  a  balance  of  $103,201.34  cash. 
At  the  present  time,  therefore,  there  is  a  balance  of  $103,201.34  cash 
and  a  total  of  $112,000  of  said  bonds  in  the  investment  account. 

You  state  that  the  Board  of  Administration  has  been,  by  the  Board 
of  County   Commissioners  of   St.  John's   County,   by   proper  resolution. 
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requested  and  directed  to  pay  said  outstanding  matured  bonds  to  the 
extent  of  iQVi  cash,  and  exchange  the  balance  of  said  outstanding 
matured  bonds  from  the  bonds  aforesaid  maturing  in  1946  and  1956, 
insofar  as  the  proportion  of  40Vc;  cash  and  609'r  bonds  is  practicable. 
You  further  state  that  tf  th^e  proportions  are  regarded,  there  is  an 
insufficiency  in  the  amount  of  $4,798.96  of  funds  applicable,  but  that 
said  amount,  and  more,  will  be  credited  to  the  interest  and  sinking 
fund  account,  upon  receipt  of  the  January,  1936,  gasoline  tax  moneys 
and  1935  ad  valorem  coUections,  all  of  which  would  provide^for  the 
January   I,  1936.  matiirity. 

You  desire  my  opinion  as  to  whether,  when  the  said  $4,798.96  is 
made  available,  it  n'ill  be  legal  for  the  Board  of  Administration  to  per- 
form the  request  of  the  Board  of  County  Commissioners  of  St.  John's 
County. 

It  is  my  opinion,  in  line  with  my  written  opinion  expressed  under 
date  of  September  11,  1934,  to  which  reference  is  here  made,  that  there 
is  no  objection  to  such  exchange,  provided  that  the  bonds  are  exchanged 
upon  the  basis  of  par,  together  with  any  unmatured  interest  coupons 
as  of  the  date  of  exchange;  the  fact  that  only  sixty  per  cent  of  said 
exchange  is,  so  far  as  is  practicable,  to  be  effected  by  exchange  of  bonds, 
constitutes  no  objection  to  the  forty  per  cent  balance  being  made  up 
by  cash  payment  out  of  funds  available  for  such  payment. 


February  1,  1936. 

BOARD    OF    ADMINISTRATION— KANNER    BILL— ACCEPTANCE 

OF  BID 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  January  29,  1936, 
In  which  you  state  that  prior  to  that  writing,  a  certain  sealed  offer  was 
received,  pursuant  to  published  notice,  requesting  the  submi^ton  of  such 
offers  under  the  provisions  of  Chapter  15,891,  Laws  of  Florida,  Acts  of 
1933,  commonly  known  as  the  Kanner  Bill.  You  state  that  the  offer 
In  question  was  as  follows: 

"Pursuant  to  your  request  for  sealed  offerings  to  be  opened  at 
10:00  O'clock,  Wednesday,  November  27th,  1935.  I  offer; 

$1,000    Glades  County  Special  Road  and  Bridge 
District  No.  11—6%  Bonds 
Dated  Jan,  1,  1926 
Due  Jan.    1,    1936 
With  July   1,  1930  ASCA. 
Price:   $854.00 
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The  above  bond  is  offered  on  the  b&sis  of  sixty-five  cents  for 
bond  and  sixty -five  cents  for  coupons." 

You  further  state  that  this  bid,  upon  receipt,  was  referred  to  the 
Board  of  County  Commissioners  of  Glades  County,  for  its  recommenda- 
tion as  to  whether  or  not  it  should  be  accepted  or  rejected;  and  that 
said  Board  of  County  Commissioners  adopted  its  resolution  on  December 
2,  1935,  relative  to  the  above  offering,  said  resolution  reading,  in  part  as 
follows : 

"BE  IT  FURTHER  RESOLVED,  That  under  item  "H"— 
Glades  Co,  Spl.  R&B  Dist.  No.  11  G'7c  Bonds,  dated  1-1-28.  Ma- 
turity date  1-1-36,  Par  Amount  Offered  $1,000,  Price  Quoted 
$854.00,  7-1-30  SCA,  if  this  bond  is  one  included  in  a  suit  F.  L. 
Revell  vs.  Glades  Co.,  the  Board  has  agi^eed  with  the  Hon. 
Doyle  E.  Carlton,  Attorney  for  P.  L.  Revell  to  purchase  same 
and  it  wishes  to  accept  said  offer  and  herewith  requests  that 
the  State  Board  of  Administration  take  up  said  bond  as  soon 
as  funds  are  sufficient." 

It  appears  from  your  letter  that  the  Board  of  Administration  has 
previously  authorized  purchase  of  this  bond,  as  recommended  by  the 
County.  You  desire  my  opinion  as  to  whether  or  not,  when  sufficient 
funds  are  on  hand  for  the  purchase  of  the  bond,  such  transaction  would 
be  legal.  It  appears  that  no  subsequent  oilers  have  been  received,  per- 
taining to  said  Special  Road  and  Bridge  District  No.  11. 

1  am  of  the  opinion  that  if  you  are  satisfied  that  the  bond  in  ques- 
tion was  included  in  the  suit  in  said  resolution  mentioned,  it  will  be 
entirely  legal  and  proper  for  you  to  make  such  purchase  out  of  available 
funds. 


January  21,   1936. 

BOARD  OF  ADMINISTRATION— ORANGE   COUNTY— RIGHT   OF 

iUXEGED  BONA-FIDE   HOLDER   TO    COLLECT   INTEREST 

COUPONS  ON  STOLEN   BOND 

JDear  Sir.- 

You  have  submitted  to  me  various  papers  which  disclose  that  an 
Orange  Coimty  5V<  Road  bond  dated  July  1.  1926,  and  due  July  1,  1946. 
was  heretofore  stolen;  that  the  bond  in  question  was  negotiated  by  the 
thief  to  certain  bankers  in  Orlando,  Florida,  was  by  said  bankers 
negotiated  to  another  bank,  which  last  bank  negotiated  it  for  value  to 
one  of  its  customers,  who  now  holds  the  said  bond,  allegedly  in  good 
faith,  and  seeks  to  collect  interest  coupon  No.  19  thereon  in  the  sum  of 
S25.00.  due  January   1.  1936. 

You  state  that  the  original  owner  of  the  bond  from  whom  it  was 
stolen  has  requested  you  not  to  pay  the  said  interest  coupon;  and  that 
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the  present  holder  thereof  is  making  demand  upon  you  for  the  pay- 
ment of  the  same.  You  desire  my  opinion  as  to  whether  or  not  you 
should   pay  or  withhold  payment  of  the   interest  coupon  in  Queetion, 

It  is  my  opinion  that  you  should  withhold  payment  of  this  interest 
coupon,  as  well  as  payment  of  any  sufctsequent  interest  coupons,  or  any 
part  of  the  principal  of  said  t>ond.  until  the  parties  claiming  to  be  en- 
titled thereto  have,   by  proper  proceedings,  determined  the  title  to  the 

instrument. 

I  am  returning  herewith  the  papers  handed  me  by  you. 


JanuaiT  11,  1936. 

BOARD    OF    ADMINISTRATION—PAYMENT   OP    INTEREST    APT^ 
MATURITY  ON  PAST  DUE  BONDS— DADE  COUNTY 

Dear  Sir: 

You  have  handed  me  communication  under  date  ol  December  11. 
1935,  from  the  Board  of  County  Commissioners  of  Dade  County,  Florida, 
together  with  communication  under  date  of  December  9,  1935,  from 
Fldelis  Corporation,  both  of  which  express  the  view  that  the  Board  of 
Administration  of  the  State  of  Florida  should  pay  interest  on  certain 
bonds  after  the  maturity  thereof.  While  the  bonds  in  question  have 
matured,  there  has  been  do  judgment  rendered  thereon  which  includes 
Interest  after  maturity;  and  no  separate  judgment  has  Ijeen  entered  for 
interest  after  maturity  of  said  obligations. 

You  desire  my  opinion  as  to  whether  or  not  the  Board  of  Ad- 
ministration is  authorized  to  pay  interest  on  said  bonds  after  the  ma- 
turity thereof. 

1  have  previously  rendered  an  opinion  under  date  of  March  29,  1935. 
in  wtiich  I  expressed  the  view  that  the  Board  of  Administration  might 
not  legally  disburse  funds  in  payment  of  interest  from  the  maturity  date 
of  bonds  deposited  under  trust  receipt  with  you,  after  the  principal  of 
said  bonds  had  been  paid  in  full. 

I  have  carefully  considered  the  question  you  ask,  and  now  advise 
as  follows: 

<a)  That  the  Supreme  Court  of  Florida  has  determined  that  In- 
terest on  the  matured  principal  of  bonds,  absent  any  judgment  on  said 
bonds  or  for  said  interest,  is  not  collectible  by  mandamus  against  the 
State  Board  of  Adnilnistration,  even  though  the  bond  contract  itself 
specifically  provides  for  liability  for  interest  at  the  contract  rate  until 
the  bonds  shall  be  paid. 

State  ex  rel  Center  v.  Sboltz,  et  al, 

156  SO.  74S; 
State  ex  rel  Davis  v,  Lee, 
156  So.  744. 
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In  the  case  first  cited,  the  Supreme  Court  held  that  what  was  con- 
templated as  the  statutory  duty  owed  to  be  performed,  was  payment  at 
maturity. 

ibJ  That,  there  being  no  duty  to  pay  such  interest  and  no  au- 
thority in  the  Board  of  Administration  Act  'Chapter  14486,  Acts  of  1929 
as  amended ) ,  either  expressly  or  by  necessary  implication,  the  Board  of 
Administration  is  without  legal  authority,  under  such  circumstances, 
to  pay  said  interest.  The  Supreme  Court  has  held  that  the  Board  of 
Administration,  as  to  funds  in  its  hands  for  payment  of  principal  and 
interest  of  bonds,  occupies  the  position  of  a  statutory  trustee,  and  has 
further  held  that  it  is  trustee  not  only  for  the  bondholders,  but  for  the 
taxpayers  whose  interests  may  be  involved.  I,  therefore,  adhere  to  the 
view  that  there  is  no  legal  authority,  absent  any  judgment  for  such  in- 
terest, on  the  part  of  the  Board  of  Administration  to  make  such  payment. 

The  papers  handed  me  by  you  are  returned  herewith. 


Decemher   28,    1935. 

BOARD  OF  ADMINISTRATION— MANATEE  COUNTy— CHAPTER 

16,805,    LAWS    OF   FLORIDA.   1935,— ADTHORITY   OF   BOARD 

TO  EXECUTE   RESOLUTION   FOR   SALE  OF  BONDS 

Dear  Sir; 

Referring  to  your  communication  of  December  20,  1935,  with  which 
you  enclosed  proposed  resolution  prepared  for  adoption  by  the  Board  of 
Administration,  in  connection  with  Reconstruction  Finance  Corpora- 
tion loans  authorized  to  the  Tampa  Gap  and  Oneco  Drainage  Districts 
of  Manatee  County,  Florida;  and  with  which  you  also  enclosed  copy 
of  resolution  abready  adopted  by  the  Board  of  Commissioners  of  Mana- 
tee County,  Florida.  I  l)eg  to  advise  that  I  have  examined  the  proposed 
resolution  by  you  submitted,  and  that  I  am  of  opinion  as  follows: 

(a)  That  the  Board  of  Administration  has  the  power  under  Chap- 
ter 16,805,  Acts  of  1935.  to  adopt  such  a  resolution. 

However,  it  is  to  be  noted  that  the  authority  and  powers  granted 
in  paragraph  A  of  the  said  Act  shall  be  exercised  by  the  Board  of  Ad- 
ministration only  by  and  with  the  advice,  consent  and  approval,  evi- 
denced by  there  being  filed  with  said  Board  of  Administration  a  certi- 
fled  copy  of  the  resolution  evidencing  such  advice,  consent  and/or 
approval,  of  the  Board  of  County  Commissioners  or  other  governing 
authority  of  the  unit  to  the  credit  of  which  the  bonds  to  be  sold  belong. 

(b>  That  in  view  of  such  last  mentioned  provision,  the  resolution 
submitted  should  be  redrafted  so  as  to  show  on  its  lace  the  filing  of 
such  a  resolution  by  the  Board  of  County  Commissioners  involved. 

This   opinion    should   not    be  construed   in   any   manner   as   dealing 

with   the   constitutionality   of   said   Chapter   16.805. 
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December    28.    1935. 

BOARD   OF  ADMINISTRATION— CHAPTER    17.401.    ACTS    OF    1935— 

A0THOKITy    OF  CLERK    OP   CERCDIT   COURT   TO   ACCEPT 

BONDS   IN   PAYMENT  OF  TAXES 

Dear  Sir: 

9 
This  will  acknowledge  receipt  of  your  communication  of  December 

24,  1935.  together  with  letter  received  by  you  from  the  Flagler  County 

attorney  with  reference  to  the  payment  of  1934  taxes  with  obligations 

issued  by  Flagler  County. 

From  your  letter  and  the  enclosure,  it  appears  that  the  Florida 
East  Coast  Railway  Company  desires  to  pay  the  balance  of  its  1934 
taxes,  due  the  Bunnell  Special  Road  and  Bridge  District.  Shell  Blufl 
Special  Road  and  Bridge  District,  Halifax  Special  Road  and  Bridge 
District,  Haw  Creek  Special  Road  and  Bridge  District;  and  the  Interest 
and  Sinking  Fimd  of  Flagler  County  with  bonds  of  each  District.  The 
enclosure  states  that  the  taxes  of  each  District  or  Sinking  Fund  so  re- 
ferred to  will  be  paid,  if  permissible,  with  bonds  of  that  particular  Dis- 
trict; and  that  the  provisions  of  House  Bill  No.  296,  Acts  of  the  Legis- 
lature of  1935,  which  is  Chapter  17,401,  Acts  of  1935,  will  be  strictly 
complied  with  as  to  its  terms. 

You  desire  to  know  whether,  if  the  procedure  outlined  in  that 
statute  is  complied   with,  such  bonds  may  be  accepted  in  payment  of 

said   taxes. 

You  will  note  that  the  bonds  or  obligations  authorized  by  said 
statute  to  be  received  must  fall  within  the  classes  specifically  set  forth 
in  Section  1  of  said  Act  and  that  the  provisions  of  said  law  may  be 
invoked  only  by  a  strict  compliance  with  its  terms. 

I  am  of  the  opinion  that,  as  this  law  has  not  l>een  passed  upon 
by  any  court,  the  procedure  outltaed  therein  by  way  of  payment  of 
taxes,    may   be    followed.     This   letter,   however,    expresses    no   opinion 

as  to  the  constitutionality  of  the  law  involved. 


December  IS.  1935. 

BOARD  OF    ADMINISTRATION— PUTNAM   COUNTY— AUTHOHlTir 
TO  PAY   PORTION   OF  MATURITY 

Bear  Sir: 

This  acknowledges  receipt  of  your  communication  of  December  13, 
1935,  in  which  you  taquire  as  to  whether  or  not  the  Board  of  Ad- 
ministration may  legally  allow  consummation  of  the  following  plan  pro- 
posed by  the  Board  of  Bond  trustees  relative  to  the  July  1,  1926.  High- 
way Bond  issue  due  July  1,   1934: 
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Tile  Bond  Trustees  own  thirteen  of  the  twenty  Highway  bonds 
which  matured  on  the  above  date,  and  are  desirous  of  having  the  Board 
of  Administration  purchase  ten  of  these  bonds  at  85,  they  in  turn  to 
deliver  the  remaining  three  bonds  for  canceliation,  and  consent  to  a 
wwver  on  the  seven  bonds  owned  by  Special  Road  and  Bridge  District 
No.  2.  In  your  letter  you  state  that  this  purchase  and  surrender  of 
bonds  would  result  in  cancellation  of  $13,000  of  matured  bonded  in- 
debtedness for  $8,500,  leaving  the  balance  of  $7,000  in  Investment  ac- 
count of  Special  Road  and  Bridge  District  No,  2,  which  District  is  not 
in  immediate  need  of  funds.  You  further  state  that  the  Board  of 
Administration  was  reluctant  to  accept  this  proposal  in  the  light  of 
my  opinion  rendered  under  date  of  August  8.  1935,  to  which  reference 
is  here  made,  and  until  I  had  approved  the  legality  thereof. 

It  is  my  opinion  that  the  contemplated  transaction  may  not  legally 
be  carried  out  by  the  Board  of  Admin  tstration.  for  the  reason  that  Z 
am  of  the  opinion  that  such  payment  would  constitute  a  preferential 
payment,  to  the  prejudice  of  the  seven  bonds  of  said  issue,  and  said 
maturity  in  the  investment  account  of  Special  Road  and  Bridge  Dis- 
trict No.  2,  absent  any  consent  on  the  part  of  said  Special  Road  and 
Bridge  District  to  such  payment.  Furthermore,  I  am  of  the  opinion 
that  the  Board  of  Bond  Trustees  of  Putnam  County  are  not  legally  au- 
thorized validly  to  waive,  on  behalf  of  said  Special  Road  and  Bridge 
District,  pajrment  of  those  seven  bonds. 


November   26,    1935. 

BOARD    OP    ADMINISTRATION— TAYLOR    COUNTY— PAYMENT    OF 
GASOLINE   MONEYS   TO   COUNTY— CHAPTER   17036.   ACTS   OP    1935 

Dear  Sir: 

This  acknowledges  receipt  of  your  communication  of  November  26th. 
You  enclose  copy  of  resolution  passed  by  the  Board  of  County  Com- 
missioners of  Taylor  County  r}ovember  4,  1935,  requesting  that  $2942.11 
gasoline  moneys  credited  to  Taylor  County  lie  remitted  to  said  county. 

You  have  also  enclosed  copy  of  resolution  of  same  date,  specifically 
refusing  to  Invoke  the  terms  of  Chapter  15891,  Acts  of  1933,  commonly 
known   as   the  Kanner  Bill. 

You  have  also  enclosed  certified  copy  of  the  estimated  expenses 
and  revenues  for  the  three  issues  of  County  road  bonds  for  the  present 
fiscal  year  which  began  October  1,  1935.  Such  estimates  show  an 
anticipation  of  and  appropriation  of  the  estimated  gasoline  tax  moneys. 

You  have  also  advised  orally  that  the  gasoline  moneys  were  also 
appropriated  In  the  budget  for  the  preceding  Sscal  year. 

The  said  Chapter  17036  purports  to  require  the  Board  of  Ad- 
ministration,  upon   resolution  of  the  Board  of   County   Commissioners, 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL  151 

KANNER  BILL    iCtiapler    15891    of   1933) 

to  pay  said  county  a  sum  not  In  excess  of  one -half  of  the  gasoline  taxes 
allocated  to  such  county.  The  Act  is  a  "population  act"  and  embraces 
Taylor  County.  Regardless  of  the  constitutionality  of  said  Act,  which 
may  be  seriously  questioned,  it  is  my  opinion  that  the  Board  of  Ad- 
ministration has  no  authority  to  comply  with  said  resolution  requesting 
such  payment  of  gasoline  tax  moneys,  inasmuch  as  the  appropriation 
made  of  such  moneys  for  debt  service  requirements  has  precluded  the 
county  from  diverting  such  moneys  to  any  other  purpose.  See  State 
ex  rel.  Florida  National  Bank  at  St.  Petersburg  vs.  Sboltz,  et  al,  154 
So.  876.  156  So.  15. 

November  19.  1935. 

BOARD    OF    ADMINISTRATION    ST.    LUCIE    COtlNTY— RETURN    OP 
GASOLINE    MONEYS    DURING    FISCAL    YEAR    1935-1936— 
CHAPTER  17041,  ACTS  OP  1935 
Dear  Sir: 

This  acknowledges  yours  of  the  15th,  wherein  you  enclose  certified 
copy  of  resolution  adopted  by  the  Board  of  County  Commissioners  of 
St.  Lucie  County  October  31,  1935.  This  resolution  requests  the  return 
to  the  Board  of  County  Commissioners  of  all  the  gasoline  tax  moneys 
allocated  to  the  countywide  and  special  road  and  bridge  districts  in  said 
county.  This  opinion  does  not  apply  to  Jensen  Special  Road  and  Bridge 
District  inasmuch  as  your  communication  states  that  you  are  awaiting 
additional  data  thereon. 

You  have  also  enclosed  certified  copi^  of  the  estimates  of  expenses 
and  revenues  together  with  the  budget  adopted  and  tax  levies  made 
by  the  Board  of  County  Commissioners.  These  show  that  the  gasoline 
tax  moneys  involved  in  this  opinion  have  neither  been  appropriated 
to  debt  service  purposes  or  to  the  purchase  of  bonds  under  Chapter 
15691,  Acts  of  1933. 

It  is  my  opinion  that  the  said  Chapter  17041,  Acts  of  1935,  is  uncon- 
stitutional and  would  be  so  declared  in  the  event  the  matter  should  be 
submitted  to  the  courts.  However,  until  a  court  of  competent  Jurisdic- 
tion holds  the  Act  unconstitutional,  the  Board  of  Administration  will 
be  protected  in  acting  thereunder,  and  It  may  comply  therewith. 


November    19,    1935. 

BOARD    OF    ADMINISTRATION— FLAGLER    COUNTY'S    OPERATION 
UNDER   CHAPTER    15891.   ACTS   OF   1933.   FOR  THE  FISCAL 

YEAR  1935-1936 

Dear  Sir: 

This  acknowledges  your  of  the  15th  together  with  enclosures. 

It  Is  my  opinion  that  Flagler  County  has  validly  adopted  the  pro- 


152  BIENNIAL  REPORT  OP  THE   ATTORNEY   GENERAL 

KANNEB  BILL    <  Chapter    15891    of    1933) 

visions  of  the  above  mentioned  statute  with  reference  to  certificates  of 
indebtedness.  Haw  Creek  Special  Road  and  Bridge  District.  SheU  Blufl 
Special  Road  and  Bridge  District  and  Bunnell  Special  Road  and  Bridge 
District,  and  that  the  Board  of  Administration  should,  therefore,  credit 
to  the  'Kanner  Bill"  ledger  the  gasoline  moneys  allocated  to  said  dis- 
tricts for  use  under  the  terms  of  said  Act. 

It  is  further  my  opinion  that  there  has  been  an  appropriation  for 
debt  service  purposes  of  the  gasoline  moneys  allocated  to  Ocean  Shore 
Improvement  District,  and  the  same  should,  therefore,  be  credited  to 
the  Interest  and  Sinking  Fund  account. 


October  18.    1935. 

BOARD    OP    ADMINISTRATION— DADE    COUNTY— AUTHORITY    TO 

COMPLY    WITH    RESOLUTION    WITH    REFERENCE    TO 

REFUNDING  OPERATIONS 

Dear  Sir: 

This  acknowledges  yours  of  the  ITth,  enclosing  letter  and  certified 
copy  of  resolution  of  the  Board  of  County  Commissioners  of  Dade  Coun- 
ty, together  with  certificate  of  the  Clerk  of  the  Circuit  Court  wlUi 
reference  to  the  outstanding  as  well  as  exchanged  bonds  in  the  refunding 
operations  of  Dade  County  which  are  concerned  in  the  transaction 
contemplated. 

"Ftom  your  letter  and  these  papei^  enclosed  we  ascertain  the  fol- 
lowing   facts : 

Dade  County  is  In  process  of  refunding  part  of  its  Road  and  Bridge 
bonds  with  maturities  from  1933  to  1937  being  included  in  the  refund- 
ing operations.  These  aggregate  $465,000.  The  records  of  the  Board  of 
County  CommissiODers  as  certified  to  by  the  Clerk  show  that  $351,000 
have  actually  been  exchanged  for  refunding  bonds,  leaving  outstanding 
the  following: 

$62,000  in  bonds  now  held  in  sinking  funds  administered  by  the 
Board  of  Goimty  Commissioners  of  Dade  County: 

$18,000  of  bonds  held  by  the  State  Board  of  Administration  In 
sinking  funds  administered  by  It; 

$34,000  of  bonds  In  the  hands  of  the  public. 

The  Board  expresses  its  opinion  that  It  will  be  impossible  to  effect 
the  exchange  of  the  $34,000  In  bonds  held  by  the  public. 

The  resolution  requests  the  State  Board  of  Administration  to  pay 
and  cancel  the  $62,000  in  bonds  held  by  the  County  in  sinking  funds 
administered    by    It.     Simultaneously    therewith    the   Board  of  County 
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Commissioners  will  pay  $50,000  In  past  due  Court  House  and  Jail  bonds 

held  by  the  State  Board  of  Administration. 

The  resolutian  further  requests  the  Board  of  Administration  to 
cancel  and  surrender  the  $18,000  in  bonds  held  In  sinking  funds  ad- 
ministered by  it. 

The  resolution  further  requests  the  Board  of  Administration  to 
make  provision  for  payment  and  cancellation  of  the  $34,000  In  bonds 
in  the  hands  of  the  public  as  the  same  severally  mature. 

All  matured  interest  coupons  attached  to  the  bonds  involved  are 
to  be  paid  In  connection  with  the  payment  of  the  bond  Itself. 

You  further  advise  tbst  there  are  ample  funds  to  effect  the  tram- 
action , 

It  is  my  opinion  that  the  Board  of  Administration  is  authorized 
to  pay  the  bonds  owned  by  the  County  and  those  owned  by  the  public 
as  the  same  mature,  together  with  the  matured  Interest  coupons  at- 
tached  thereto. 

With  reference  to  the  cancellation  and  surrender  of  the  $18,000  In 
bonds  in  sinking  funds  administered  by  the  Board  of  Administration. 
I  find  that  there  is  one  of  such  bonds  of  the  October  1,  1926  t^ue  of 
Oeneral  Highway  bonds  due  in  1937,  which  Is  In  the  sinking  fund  of 
Special  Road  and  Bridge  District  No.  2.  As  to  this  bond  the  Board  of 
Administration  is  not  authorized  to  cancel  the  same. 

As  to  the  remaining  seventeen  bonds,  while  $6,000  of  the  October 
1,  1936  General  Highway  bonds  were  origtoally  purchased  by  the  Bond 
Trustees  prior  to  the  beginning  of  operations  by  the  Board  of  Ad- 
ministration for  the  sinking  fund  of  the  Highway  and  Funding  bonds 
of  1913  and  1914,  I  find  that  since  the  Board  of  Administration  has 
been  in  operation,  all  the  countywide  bond  funds  are  carried  in  a  single 
consolidated  account  for  the  benefit  of  all  issues:  and  that  should  the 
$6,000  in  bonds  be  paid,  such  funds  would  be  placed  in  the  general 
account  for  the  benefit  of  all  issues.  I  am,  therefore,  of  the  opinion 
that  all  of  the  remaining  seventeen  bonds  may  be  cancelled  and 
surrendered. 


October   15.   1835. 

BOARD  OF  ADMINISTRATION— ST.  JOHNS  COUNTY— AUTHORITY 
TO   EXCHANGE   BONDS   IN   SINKING   FUNDS 

Dear  Sir: 

This  is  in  response  to  your  inquiry  of  October  3,   1935. 

The  facts  concerning,  which  your  inquiry  is  made  are  as  follows: 
There  is  an  issue  under  date  of  January  1,  1926,  of  St.  Johns  County 
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Road  bonds,  and  in  the  sinking  fund  for  the  retirement  thereof  are 
$17,000  in  bonds  of  that  issue  which  will  mature  In  1946.  In  the  sink- 
ing fund  of  the  Brick  Road  bond  issue  are  $32,000  in  bonds  of  the 
S&id  January  1.  1926  issue,  which  also  mature  in   1946. 

The  holder  of  a,  block  of  1936  maturities  of  the  January  1,  1926 
issue  has  requested  the  Board  of  County  Commissioners  to  authorize 
the  exchange  of  the  1936  maturities  for  the  1946  maturities  held  in 
the  sinking  funds  as  aforesaid.  The  County  Commissioners  have  signi- 
fied their  acceptance  thereof  by  a  resolution,  certified  copy  of  which 
has  been  furnished  to  the  Board  of  Administration. 

You  ask  whether  or  not  the  law  is  such  as  to  specifically  prohibit 
the  Board   of  Administration  from  matdng   the  exchange   of  securities 

as  Indicated. 

As  to  the  exchange  of  securities  in  the  sinking  fund  of  the  January 

I.  1926  issue,  pursuant  to  my  prior  opinion  under  date  of  September 

II,  1934.  there  is  no  objection  to  such  an  exchange  upon  the  basis  of 
par,  together  with  aU  unmatured  interest  coupons  as  of  ttte  date  of 
exchange. 

As  to  the  exchange  which  Involves  the  sinking  fund  of  the  Brick 
Road  issue,  I  regret  to  advise  that  while  there  is  no  specific  prohibition 
in  the  statutes  governing  the  Board  of  Administration  which  precludes 
it  from  effecting  the  proposed  exchange,  Inasmuch  as  the  Board  is  a 
statutory  board,  its  powers  must  be  found  within  "the  four  corners" 
of  the  statute  creating  it  and  delegating  to  it  such  powers.  An  ex- 
amination of  such  statutes  falls  to  disclose  any  authority  or  power  in 
the  Board  of  Administration  to  change  the  form  of  investment  rep- 
resented by  the  securities  Iri  sinking  funds  being  administered  by  It. 
My  prior  opinions  on  this  were  all  referred  to  and  cited  in  my  opinion 
of  Augtist  8,  1935,  at  which  time  I  called  attention  to  the  case  of  State 
ex  rel.,  Pinellas  County  versus  Sholtz,  115  Fla.  561,  155  So,  736.  See 
also  my  opinion  under  date  of  September  25.  1935,  with  reference  to 
a  similar  situation  in  Lake  County, 


October   ID,    1935. 

BOARD  OF  ADMINISTRATION— ST.  JOHNS  COUNTY— RETURN   DP 
GASOLINE  MONEY  UNDER  CHAPTER   17035,  ACTS  OP  1935 

Dear  Sir: 

This  acknowledges  your  communication  of  October  3,  1935,  enclos- 
ing copy  of  resolution  adopted  by  the  Board  of  County  Commissioners 
of  St.  Johns  County,  requesting  the  Board  of  Administration  to  pay 
to  said  Board  of  County  Commissioners  one -ha  if  of  the  gasoline  money 
placed  to  the  credit  of  said  County  during  the  month  of  October  1935 
pursuant  to  the  terms  of  Chapter  17035. 
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You  ask  for  my  opinioD  as  to  whether  or  not  the  Board  of  Ad- 
ministration is  authorized  to  comply  with  the  request  of  the  County 
Commissioners. 

An  examination  of  the  said  Chapter  17035  discloses  that  upon  re- 
quest of  the  Board  of  County  Commissioners,  the  Board  of  Administra- 
tion is  authorized  and  directed  to  pay  to  such  Board  not  more  than  one- 
half  of  the  gasoline  tax  moneys  credited  to  such  county,  and  such 
money  may  be  used  by  the  Board  of  County  Commissioners  for  any 
county  purpose.  The  Act  further  provides  for  the  resolution  determining 
the  amount  not  to  exceed  one-half  of  such  moneys,  which  is  to  be  re- 
turned to  the  coimty. 

It  is  my  opinion,  as  heretofore  advised  in  respect  to  similar  matters, 
that  the  said  Act  of  1935  Is  probably  unconstitutional  and  would  be 
50  held  in  the  event  the  matter  were  presented  to  the  courts.  However, 
the  Board  of  Administration  is  protected  in  complying  therewith  until 
such   invalidity   is  determined  by  a  court   of  competent  Jurisdiction. 


October  10.   1935. 

BOARD  OF  ADMINISTRATION— OKALOOSA  COUNTY— RETURN  OP 
GASOLINE  MONEY  UNDER  CHAPTER  11038,  ACTS  OF  1935 

Beta-  Sir: 

T^ils  acknowledges  yomr  communication  of  October  3.  1935,  enclos- 
ing copy  of  resolution  adopted  by  the  Board  of  County  Commissioner 
of  Okaloosa  County,  requesting  the  Board  of  Administration  to  pay 
to  said  Board  of  County  Commissioners  one-half  of  the  gasoline  money 
placed  to  the  credit  of  said  County  during  the  month  of  October  1936 
pursuant  to  the  terms  of  Chapter   17036. 

You  ask  for  my  opinion  as  to  whether  or  not  the  Board  of  Ad- 
ministration is  authorized  to  comply  with  the  request  of  the  County 
Commissioners. 

An  examination  of  the  said  Chapter  17036  discloses  that  upon  re- 
quest of  the  Board  of  County  Commissioners,  the  Board  of  Administra- 
tion is  authorized  and  directed  to  pay  to  such  Board  not  more  than  one- 
half  of  the  gasoline  tax  moneys  credited  to  such  county,  and  such 
money  may  be  used  by  the  Board  of  County  Commissioners  for  any 
county  purpose.  The  Act  further  provides  for  the  resolution  determining 
the  amount  not  to  exceed  one-half  of  such  moneys,  which  is  to  be  re- 
turned to  the  county. 

It  is  my  opinion,  as  heretofore  advised  in  respect  to  similar  matters. 
that  the  said  Act  of  1935  Is  probably  unconstitutional  and  would  be 
so  held  in  the  event  the  matter  were  presented  to  the  courts.  However, 
the  Board  of  Administration  is  protected  in  complying  therewith  \mtll 
such   invalidity   is   determined  by   a  court   of  competent  jurisdiction. 
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September  25,  1935. 

BOARD    OF    ADMINISTRATION— LAKE    COUNTY— AUTHORITY    TO 
EXCHANGE  BONDS  IN  SINKING   FUND  OF  SR&BD  NO.    1 

Dear  Sir: 

This  is  in  response  to  your  communication  of  September  24,  1935, 
which  has  reference  to  my  opinion  under  date  of  August  8,  1935,  con- 
cerning a  proposed  exchange  of  $10,000.00  in  Lake  County  Special  Road 
and  Bridge  District  No,  1  bonds  for  $10,000.00  Lake  County  Clermont- 
Minneola  Special  Tax  School  District  No.  31  bonds,  which  latter  are 
now  held  in  the  sinking  fund  of  the  said  Special  Road  and  Bridge 
District  No.  1. 

Under  date  of  August  8th  I  ruled  that  the  Board  of  Administration 
was  without  authority  to  change  the  form  of  Investment  by  making  the 
contemplated   exchange. 

You  now  ask  the  following  question: 

"Is  the  law  such  that  the  State  Board  of  Administration 
would  be  speci^callj/  prohibited  from  exchanging  the  school  dis- 
trict bonds  for  the  road  district  bonds,  if  the  Board  of  Ad- 
ministration considers  it  to  the  best  interest  of  the  sinking 
fund  of  the  road  district  to  do  so  and  the  county  commissioners 
furnish  certified  copy  of  a  resolution  approving  the  exchar^e"? 

There  is  no  specific  prohibition  in  the  statutes  governing  the  Board 
of  Administration  which  precludes  it  from  effecting  the  proposed  ex- 
change. However.  Inasmuch  as  the  Board  of  Administration  is  a 
statutory  board,  its  powers  must  be  found  within  "the  four  comers" 
of  the  statute  creating  it  and  delegating  to  it  such  powers.  An  ex- 
amination of  such  statutes  fails  to  disclose  any  authority  or  power  in 
the  Board  of  Administration  to  change  the  form  of  investment  rep- 
resented by  the  securities  in  sinking  funds  being  administered  by  it. 
My  prior  opinions  on  this  were  all  referred  to  and  cited  in  my  said 
opinion  of  August  8th.  and  I  also  called  attention  to  the  case  of  State 
ex  rel..  Pinellas  County  versus  Sholtz.  115  Fla.  561,  155  So.  73fi. 


September    25.    1935. 

BOARD    OF    ADMINISTRATION— BROWARD    COUNTY— MANDAMUS 

PROCEEDINGS    STATE    EX    REL..    RITTENOURE    VERSUS 

JUVENAL.  ET  AL— 15TH  JUDICIAL  CIRCUIT— NO.  2954 

Dear  Sir: 

This   acknowledges   yours   of   September   23rd,    wherein  you  enclose 

certified  copy  of  alternative  writ  of  mandamus  issued  October  20,  1934, 
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in  tHe  above  cause.  Pursuant  to  this  writ  the  county  officials  made 
a  special  tax  levy  for  the  purpose  of  paying  the  items  mentioned  in 
the  writ.  Proceeds  from  the  tax  levied  were  remitted  to  the  Board  at 
Administration  and  by  it  paid  out  and  the  Items  specified  in  the  original 
writ  have  been  paid,  the  same  having  been  so  paid  on  a  compromise 
basis  of  457c  of  par. 

You  also  enclose  certified  copy  of  an  amendment  to  the  alternative 
writ  of  mandamus  pursuant  to  stipulation  between  the  parties,  such 
amendment  being  made  for  the  purpose  of  Including  additional  items 
in  the  alternative  writ  of  mandamus  to  be  paid  out  of  the  balance  of 
funds  resulting  from  such  tax  levy  after  the  items  included  in  the  original 
writ  were  paid. 

You  ask  whether  or  not  the  Board  is  authorized  to  comply  with 
such  amended  writ  and  pay  the  coupons  described  therein. 

It  is  my  opinion  that  you  may  proceed  to  futfltl  the  command  in 
the  said  alternative  writ  by  payment  of  the  items  included  therein  by 
amendment.  I  understand  from  your  communication  that  the  county 
officials  performed  the  alternative  writ  and  thereby  obviated  the  neces- 
sity of  a  peremptory  writ  being  issued. 


August  30th,   1935. 

BOARD   OF   ADMINISTRATION— MANTEE   COUNTY— SENATE   BILL 
NO.  1014,  ACTS  OF  1835.  CHAPTER  16805  OF  1935 

Dear  Sir: 

This  is  in  response  to  your  communication  of  August  27,  193S, 
wherein  you  advise  that  Manatee  County  is  making  provision  to  refund 
a  certain  bond  issue  in  the  sum  of  ^23,000.00  on  a  basis  of  309^  payment 
in  cash,  63%  in  refunding  bonds;  ol  the -$23,000.00  in  bonds.  $11,000.00 
have  been  fully  paid  and  cancelled;  of  the  $12,000.00  remaining,  six 
bonds  have  already  been  exchange,  leaving  six  yet  to  be  exchanged. 
Of  the  six  still  to  be  exchange,  five  are  held  in  the  investment  account 
of  the  1909  road  bond  issue  of  Manatee  County,  the  remaining  S1000.00 
bond  is  outstanding  and  its  ownership  unknown. 

You  enclose  certified  copy  of  resolution  of  the  Board  of  County 
Commissioners  of  Manatee  J7ounty  requesting  the  Board  of  Administra- 
tion to  exchange  the  five  bonds  so  held  in  the  1909  road  bond  issue  for 
refunding  bonds  on  the  above  35-65<7<  basis.  The  resolution  is  pui^iuit 
to  the  terms  of  Senate  Bill  1014,  Acts  of  1935.  You  also  advise  that 
there  is  sufficient  cash  to  complete  the  transaction  and  still  reserve 
$350,00  for  the  one  bond,  the  ownership  of  which  is  unknown,  and  ex- 
change two  of  the  bonds  held  in  the  sinking  fund,  the  other  three  bonds 
to  be  taken  care  of  out  of  receipts  diirlng  the  next  three  months. 


^ 
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It  is  my  opinion  that  the  Board  of  Administration  is  authorized 
to  carry  out  the  terms  of  this  resolution,  inasmuch  as  all  bondholders  ol 
the  particular  maturity  will  be  treated  on  a  parity  and  the  terms  of 
the  said  Senate  Bill  No.  1014  s[)eci6cally  authorize  the  acceptance  of 
refunding  bonds  and  the  making  of  such  concessions  or  compromises 
or  other  terms  or  provisions  as  in  the  best  judgment  and  sound  discre- 
tion of  the  Board  of  Administration  sliall  appear  to  be  for  the  best 
interest  of  the  fund  or  funds  to  the  credit  of  which  the  obligations  to  be 
refunded  are  held. 


August    22.    1935. 

BOARD  OF  ADMINISTRATION— OKEECHOBEE   COUNTY— AUTHOR- 

ITY  TO  DIVERT  FUNDS  IN  ACCORDANCE  WITH  RESOLTJTION 

— SENATE  BILL  NO.  769.  ACTS  OF  1935.  CHAPTER  17057 

Deer  Sir:  Z 

This  acknowledges  receipt  of  your  communication  of  the  21st,  in 
which  you  enclose  certified  copy  of  resolution  of  the  Board  of  County 
Commissioners  of  Okeechobee  County. 

The  facts  disclosed  are  as  follows: 

There  was  a  certain  issue  of  St.  Lucie  County  bonds  outstanding  at 
the  time  Okeechobee  County  was  created  out  of  the  territory  of  St. 
Lucie  County,  and  upon  creation  Okeechobee  County  assumed  its  share 
of  such  indebtedness,  tfpon  such  bond  issue  there  was  a  principal 
maturity  of  $40,000.00  due  June  1.  1930.  By  February  25.  1931,  there 
were  sufficient  funds  on  hand  to  pay  approximately  75  per  cent  of  said 
maturity  and  the  same  was  paid  with  the  bonds  involved  bemg  taken  on 
deposit  by  your  under  a  trust  receipt  calling  for  the  subsequent  pay- 
ments necessary  to  pay  said  bonds  in  full  to  be  made  as  funds  accrue. 

One  of  these  trust  receipts,  to-vrit:  No.  3,  represents  a  deposit  of 
$17,000.00  worth  of  bonds,  with  the  balance  of  $4250.00  still  due  to  be 
paid  thereon. 

The  counties  which  had  assumed  this  Indebtedness  had,  at  the  time 
of  making  such  partial  payment,  paid  their  proper  shares  with  the 
exception  of  Okeechobee  County,  its  share  being  $10,000.00 

The  resolution  recites  that  a  portion  of  this  trust  receipt  to  the 
extent  of  $456.33  was  assigned  to  the  taxing  authorities  of  Okeechobee 
County  in  payment  of  certain  taxes,  and  cancelled  pursuant  to  the 
provisions  of  certain  Acts  of  1935,  and  that  there  is,  therefore,  a  net 
balance  of  $3,791.61  yet  to  be  paid  on  such  trust  receipt.  This  balance 
has  now  been  offered  to  the  county  at  fifty  cents  on  the  dollar. 

There  is  to  the  credit  of  Okeechobee  County,  for  the  account  of 
the   said    St.   Lucie    County    indebtedness    as    assumed,   $942.30   in    ad 
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valorem  tax  moneys  and  $492.79  in  gasoline  tax  moneys,  or  a  total  of 
$1,435.18. 

The  resolution  requesting  the  Board  of  Administration  to  apply 
the  said  $1,435.18  to  the  purchase  at  fifty  cents  on  the  dollar  of  the 
balance  due  on  said  trust  receipt,  the  balance  of  such  purchase  price 
to  be  paid  as  funds  accrue.  The  resolution  also  recites  that  under 
Senate  Bill  No.  769.  Acts  of  1935,  the  gasoline  tax  moneys  revert  to 
the  Board  of  County  Commissioners  of  Okeechobee  County. 

An  examination  of  said  Senate  Bill  No.  7S9  reveals  that  it  is  a 
population  measure  embracing  only  Okeechobee  County,  and  provides 
that  gasoline  moneys  which  accrue  to  the  credit  of  any  county  for  the 
purpose  of  retiring,  by  purchase  or  otherwise,  road  and /or  bridge  bonds 
of  any  other  county  or  counties,  which  may  imve  been  assumed  by 
the  county  to  which  the  moneys  are  credited,  the  State  Board  is  au- 
thorized and  directed  to  distribute  immediately  all  such  moneys  to  the 
general  fund  of  the  county  to  which  credited. 

I  express  my  opinion,  of  course,  as  to  the  constitutionality  of  the 
said  Senate  Bill  No.  769,  but  it  is  my  opinion  that  even  under  said  BUI 
the  Board  of  Administration  Is  without  authority  to  comply  with  the 
resolution  of  the  Board  of  County  Conunissioners.  The  BUI,  in  the 
first  place,  only  applies  to  gasoline  moneys  and  requires  that  the  same 
should  revert  to  the  general  fund  of  the  county;  in  the  second  place, 
the  procedure  outlined  In  the  resolution  would  constitute  a  preferential 
payment  to  the  prejudice  of  the  holders  of  other  bonds  entitled  to 
share  in  the  funds  Involved. 


July    18,    193S. 

BOARD    OP    ADMINISTRATION— FLAGLER   COUNTY— HOUSE    BUX 
NO.    1383,  ACTS  OP  1935,  Chapter   1680B 

Dear  Sir: 

This  is  in  response  to  your  communication  of  July  leth.  wherein 
you  ask  whether  or  not  the  Board  of  Administration  is  authorized  to 
comply  with  the  provisions  of  House  Bill  No.  1383,  Acts  of  1S3S. 

While  this  Act  might  probably  be  held  unconstitutional,  it  is  my 
opinion  that  the  Board  of  Administration  is  authorized  to  comply  there* 
with  until  such  unconstitutionality  may  be  declared  by  a  court  of 
comt>etent  jurisdiction. 


1 
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September  8,   1936. 

BOARD    OF    ADMINISTRATION— OI^DES    COUNTY— F.    S.    OLIVER 

VS.    GLADES    COUNTY 

Dear  Sir: 

This  refers  to  your  communication  concerning  the  above  matter. 
With  your  letter  you  enclosed  copy  of  resolution  adopted  by  the  Board 
of  County  Commissioners  of  Glades  County  on  August  3,  1936,  request- 
ing the  Board  of  Administration  to  pay  from  ad  valorem  funds  here- 
after accumulating  to  the  credit  of  Moore  Haven  Special  Road  and 
Bridge  District  No.  18,  a  judgment  held  by  one  F.  S.  Oliver.  You  ask 
to  be  advised  whether  the  Board  of  Administration  may  legally  comply 
with  the  request  of  the  County  Commissioners. 

I  am  of  the  view  that,  since  these  funds  were  not  earmarked  when 
raised,  and  since  they  are  not  the  proceeds  of  a  special  levy  made  for 
the  purpose,  then  the  question  becomes  one  as  to  whether  or  not  the 
Board  of  Administration  may  pay  out  funds  in  its  hands,  not  being 
required  by  mandamus  to  do  so,  where  the  total  fund  on  hand  is  in- 
sufficient presently  to  pay  all  equally  entitled  to  payment  out  of  the 
same.  I  have  consistently  taken  the  position  that  such  payment,  with- 
out an  earmarking  good  even  as  between  the  parties,  would  constitute 
a  preference;  and  that  the  Board  of  Administration  is,  therefore,  with- 
out authority  to  comply  with  such  request.  Of  course,  if  a  writ  of 
mandamus  is  served,  impounding  certain  moneys  on  hand,  then  the 
flrst  come,  first  served  rule  becomes  applicable,  but  I  am  of  the  view 
that  that  rule  does  not  apply  until  such  writ  is  served. 

Trusting  that  this  is  the  advice  you  desire,  and  returning  herewith 
the  papers  submitted  to  us  by  you,  1  am 


August   29,    1936. 

BOARD    OP    ADMINISTRATION— BREVARD   COUNTY— SALE    OP 
SECURITIES   HELD  IN  INTEREST  AND  SINKING   FUND 

Dear  Sir.' 

This  refers  to  your  letter  of  August  28th,  1936,  in  which  you  ad- 
vise that  the  Board  of  County  Commissioners  of  Brevard  County  is 
willing  that  the  Board  of  Administration  exchange  the  Town  of  Palm 
Bay  bonds,  referred  to  in  our  previous  correspondence,  for  a  like  amount 
of  par  value  of  City  of  Eau  Gallic  bonds.  I  should  like  to  do  whatever 
I  can.  under  the  law,  subject  to  the  approval  of  the  Board  of  Administra- 
tion, to  carry  out  the  wishes  of  the  County  in  the  matter;  but  I  cannot, 
consistently  with  opinions  which  I  have  previously  rendered,  approve 
such  an  exchange,  because  I  have  consistently  ruled,  and  am  still  of 
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the  opinion  that,  there  i£  no  authority  under  the  law  whereby  the  Board 
of  Administration  may  legally  exchange  bonds  held  in  an  interest  and 
sinking  fund  investment  account,  for  other  securities. 

It  is  regrettable  that  the  Legislature  has  not  made  provision  In  the 
taw  for  such  matters,  but  until  it  does,  I  do  not  feel  that  I  can  con- 
sistently approve  such  action. 


AU^st   26.    1936, 

BOARD    OP    ADMINISTRATION— APPLICATION    OP  PROCEEDS    OF 
ALLEGED  SPECIAL  LEVIES 

Dear  Sir: 

This  refers  to  your  letter  of  August  20.  1936. 

As  I  have  previously  advised  the  State  Treasurer,  the  Supreme 
Court  of  Florida,  in  the  case  of  State  ex  rel.  Lawler  against  City  of  West 
Palm  Beach,  decided  July  15,  1936,  held  that  where  a  special  tax  levy 
is  made  by  a  default  public  debter,  pursuant  to  peremptory  writ  of 
mandamus,  the  fund  produced  is  impressed  with  a  lien  and  is  conse- 
quently immune  from  successful  attack  by  a  subsequently  litigating 
creditor  of  the  same  general  class,  seeking  to  enforce  the  "first  come, 
first  served"  rule;  but  that  where  such  levy  is  made  voluntarily  (in  the 
sense  that  it  is  not  required  by  mandamus),  the  fund  produced  may, 
prior  to  disbursement,  be  sequestered  in  mandamus  proceedings  by 
litigating  creditors  of  the  same  class.  The  Court  did  not  pass  upon  the 
immunity  vel  non  from  such  attack  of  funds  produced  by  a  so-called 
special  levy  made  pursuant  to  alternative  writ  of  mandamus,  nor  do 
I  express  any  opinion  regarding  such  situation. 

When,  therefore,  the  showing  made  by  the  records  of  the  Board 
of  Administration  is  such  that  it  appears  therefrom  that  there  is  In 
hand  a  fund  earmarked  for  a  particular  purpose,  in  accordance  with 
a  levy,  whether  such  levy  be  voluntary  or  not.  such  fund  may  be  dis- 
bursed in  accordance  with  the  disclosed  purpose,  so  long  as  at  the  lime 
of  such  disbursement,  no  writs  of  mandamus  have  been  served  upon 
the  Board  of  Administration,  seeking  to  impound  the  portion  of  the 
fund  contemplated  to  be  disbursed.  This  is  so  with  reference  to  volun- 
tary levies  in  the  sense  referred  to  above,  tiecause  of  the  theory  inherent 
in  the  decision  of  the  Lawler  case,  which  found  expression  In  the  dictum 
that  the  voluntary  earmarking  "may  l>e  altogether  good"  as  between 
the  parties  to  the  transaction  and,  as  such,  ijecome  binding  upon  the 
public  debtor  in  such  manner  as  to  prevent  the  voluntary  diversion  of 
such  fund  to  other  purposes  without  the  consent  of  the  benelictary  of 
such  levy. 

But  you  will  note  that  the  Lawler  case  assumes  the  existence  of  the 
earmarked  fund.     Necessarily,   therefore,   the  records  of   the   Board  of 
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Administration,  before  it  should  be  calJed  upon  to  make  disbursements, 
should  be  such  as  to  show  the  method  of  the  earmarking  and  that  the 
fund  on  hand  is.  In  fact,  the  result  of  the  special  levy.  In  cases  where 
such  levy  is  made  pursuant  to  peremptory  writ  of  mandamus,  it  would 
seem  to  be  obvious  that  the  Board  should  have  a  properly  certified  copy 
of  the  writ,  pursuant  to  which  the  levy  was  made,  together  with  a 
duly  authenticated  copy  of  that  portion  of  the  budget  or  budgets  setting 
up  such  levy.  Otherwise,  it  would  be  difficult  to  determine  with  any 
degree  of  certainty,  whether  the  method  of  earmarking  employed  in 
the  budget,  corresponded  with  that  commanded  by  the  writ.  Likewise, 
in  cases  where  the  levy  is  made  pursuant  to  alternative  writ,  or  to 
stipulation  entered  into  after  the  service  of  alternative  writ,  the  records 
of  said  Board  should  be  such  as  that  reference  to  them  should  disclose 
the  true  situation.  Moreover,  if  the  levy  is  an  entirely  voluntary  one, 
made  without  being  required  by  writ  at  all,  the  records  of  the  Board 
should  show  the  full  method  of  earmarking — not  simply  that  a  certain 
tax  levy  has  been  "earmarked"  for  a  particular  person,  without  a  show- 
ing as  to  the  securities  intended  to  be  paid  therefrom. 

If.  furthermore,  remittances  made  by  a  Tax  Collector  are  such  as 
to  leave  it  In  doubt,  from  his  certificate,  as  to  the  levy  pursuant  to 
which  the  remittance  was  made,  the  Board  can  hardly  have  any  alterna- 
tive but  to  correct  and  clarify  Its  records  before  disbursing  the  funds 
jio  remitted.  All  of  these  things.  I  think  you  will  agree,  enter  Into  and 
form  a  part  of  the  initial  and  important  question  of  fact  to  be  determined 
before  the  law  applicable  to  special,  or  so-called  special,  earmarked 
levies,  can  apply:  that  is  to  say.  whether  there  is  in  fact  on  hand  a 
fund  raised  pursuant  to  special  appropriation  and  earmarked  for  the 
purposes  for   which   the  payment  is  demanded. 

I  entertain  no  doubt  but  that  the  discretion  of  the  Board  of  Ad- 
ministration Is  sufficiently  broad  to  enable  it  to  require  its  records  to 
be  clear  enough  that  it  may  determine  therefrom  the  character  of  the 
fund  on  hand,  the  manner  in  which  it  was  raised,  and  the  purpose  for 
which  earmarked-  Certainly  it  would  be  unreasonable  to  suppose  that 
in  such  matters  the  Board  should  be  expected  to  act  without  knowing 
what  it  was  doing,  or  upon  hearsay  evidence  or  conjecture  as  to  the 
character  of  the  fimd.  or  the  character  of  the  earmarking  employed. 

Nor  do  I  understand  that  the  Liawler  case  requires  such  action. 
Indeed,  the  fact  that  the  dictum  therein  regarding  voluntary  special 
levies,  indicates  that  funds  raised  pursuant  thereto,  may  not  voluntarily 
tie  diverted  to  other  purposes  by  the  public  debtor,  does  not  necessarily 
mean  that  there  is  any  mandatory  duty  to  take  positive  action  to  dis- 
burse these  funds,  without  record  facts  upon  which  permissive  action 
may  properly  be  based. 

I  believe  that  the  foregoing,  taken  in  connection  with  copies  of 
my  opinions  rendered  under  date  of  July  23rd  and  July  24th  respectively, 
in  re:  Board  of  Administration — Hernando  County — Application  of  pro- 
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ceeds  of  alleged  special  levies:  and  in  re:  Board  of  Administration — 
Sarasota  County — Application  of  proceeds  of  alleged  special  levies,  which 
copies  are  enclosed  herewith  for  your  information,  will  serve  to  clarify 
somewhat  in  your  mind  our  position  with  regard  to  these  so-called  special 
levies. 

I  do  not  Icnow  why  it  is  that  the  State  Treasurer,  as  County  Treasurer 
Ex  Officio,  has,  as  referred  to  in  your  letter,  refused  to  make  payments 
under  the  earmarked  levy  in  Sarasota  County,  although  I  assume  that 
it  must  be  because  his  records  are  not,  at  the  present  stage,  so  clear 
as  that  he  can  satisfy  himself  therefrom,  of  the  character  of  the  fund 
from  which  payment  is  sought. 


July  30.  1936. 

BOARD  OF  ADMINISTRATION— OKEECHOBEE  COUNTY— APPUCA- 
TION  OF  PROCEEDS  OP  ALLEGED  SPECIAL  LEVY 

Ueor  Sir: 

This  refers  to  your  communication  of  July  25.  1936.  with  which  you 
enclosed  your  flies  in  connection  with  judgments  obtained  in  the  United 
States  District  Court  for  the  Southern  I>istrlct  of  Florida,  In  the  matter 
of  Guaranty  State  Bank  vs.  Okeechobee  County,  as  well  as  in  tbe  matter 
of  H.  L.  McDonald  vs.  Okeechobee  County. 

Your  file  reflects  that  special  tax  levies,  or  sO'Callcd  special  tax 
levies,  were  made  by  the  Board  of  County  Commissioners  of  the  county 
in  question,  for  the  fiscal  years  1934-1935  and  1935-38.  for  the  purpose 
of  raising  funds  with  which  to  pay  said  judgments.  You  requested  that 
I  review  your  flies,  and  advise  you  if  you  would  be  protected  in  paying 
out  funds  derived  from  said  levies,  in  partial  satisfaction  of  said  Judg- 
ments, upon  properly  executed  partial  satisfactions  submitted  from  time 
to  time  by  plaintiffs  or  their  attorneys  of  record.  You  further  state 
that  the  remittances  which  have  been  received  from  the  Tax  Collector 
and  Clerk  bear  the  notations  that  they  are  for:  "Guaranty  State 
Bank  Fund"  and  "H.  L.  McDonald  'or  McDonald)   Judgment  account". 

An  examination  of  the  flle  in  question  discloses,  with  reference  to 
the  judgment  of  the  Guaranty  State  Bank,  that  peremptory  writ  of 
mandamus  was  issued,  requirins  special  tax  levies  for  the  fiscal  years 
1933-1934  and  1934-1935.  Such  peremptory  writ,  however,  does  not  com- 
mand a  special  levy  of  taxes  for  the  flscal  year  1935-1936.  Of  course. 
any  collections  made  from  taxes  levied  for  the  purpose,  in  the  fiscal 
years  1933-1934  and  1934-1935,  would  be  impressed  with  the  Hen  cre- 
ated by  the  mandamus  proceedings,  which  lien  would  probably  be  good 
even  as  against  subsequently  litigating  creditors.  However,  I  am  unable 
to  say  that  collections  from  the  tax  levy  for  the  fiscal  year  1935-1936 
would  be  similarly   impressed   with  such  a   Hen,   good   as  against  subse- 
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quently  litigating  creditors.  However,  I  am  ol  the  view  that,  so  long  as 
there  are  not  on  file  against  you.  any  mandamus  proceedings,  seeking 
to  impound  the  proceeds  of  such  levies  above  referred  to,  you  would  be 
protected  in  making  payment  thereof  to  the  extent  of  the  judgments 
recovered,  to  the  relator.  Guaranty  State  Bank,  or  its  attorney  of  rec- 
ord. You  should,  however,  have  both  the  budgets  and  the  remit tajices 
clarified  on  your  records,  by  proper  resolutions  and  certificates,  to  show 
the  judgments,  for  the  payment  of  which  such  taxes  were  levied,  and 
the  precise  purposes  for  which  the  remittances  were  made. 

Referring  to  the  McDonald  account.  I  do  not  find,  from  an  ex- 
amination of  your  file,  that  any  peremptory  writ  of  mandamus  was 
issued,  commandini  levy  for  the  purpose  of  making  payment  of  the 
judgment  recovered  in  this  matter.  It.  therefore,  follows  that  the 
special  levy  in  question,  for  the  payment  of  this  judgment,  would  not 
create,  in  such  a  situation,  a  lien  on  the  proceeds  of  this  levy,  which 
would  be  good  as  against  subsequently  litigating  creditors.  However, 
you  would  be  similarly  protected  in  making  payment  thereof  out  of 
the  proceeds  of  such  levy,  so  Ions;  as  no  writs  of  mandamus  have  been 
served  on  you,  seeking  to  impound  such  proceeds.  You  should,  in 
similar  manner,  obtain  proper  resolutions  and  certificates  to  clarify  the 
budget  or  budgets  under  which  these  levies  were  made,  and  the  Tax 
Collector's  remittances. 


July  30,  1936. 

BOARD    OF    ADMINISTRATION— PALM    BEACH    COUNTY— INVEST- 
MENTS HELD  IN  INTEREST  AND  SINKING  FUND 

Dear  Sir: 

In  your  letter  of  July  14.  1936,  you  state  that  in  1930  the  Board 
oi  Jiond  Trustees  of  the  above  county  turned  over  to  the  Board  of 
Administration,  pursuant  to  Chapter  14486,  Laws  of  Florida,  Acts  of 
1929.  certain  securities  aggregating  $26,000.00  par  value,  which  are 
partly  held  in  the  Interest  and  Sinking  Fund  account  of  Bond  Fund 
No,  2,  and  partly  in  the  Interest  and  Sinking  Fund  Account  of  Special 
Road  and  Bridge  District  No.  3.  Your  letter  reflects  that  certain  other 
securities  were  also  similarly  turned  over. 

You  state  that  after  the  turnover  in  question  by  said  Bond  Trustees, 
the  Mortgage  Investment  Company,  a  private  corporation,  being  in- 
solvent, was  placed  in  the  hands  of  a  trustee.  All  of  the  securities  In 
question  are  obligations  of  said  Mortgage  Investment  Company.  You 
fiu:ther  state  that  a  dividend  of  three  per  cent  has  been  declared,  on 
the  securities  first  above  referred  to:  and  a  four  per  cent  dividend  has 
been  declared  on  the  other  securities.  You  further  state  it  to  be  your 
understanding   that,   should   payment  be   accepted   of   the  dividends   as 
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declared,  endorsement  of  such  payment  will  be  shown  on  the  securities 
in  question,  which  will  immediately  be  returned  to  you. 

You  request  that  I  advise  whether  the  Board  of  Administration 
may  legally  accept  such  dividends. 

It  appears  that  the  securitie^s  Ln  question  are  otiUgations  of  a  private 
corporation,  which  is  Insolvent  and  in  the  hands  of  a  trustee.  In  such 
a  situation,  I  am  of  the  view  that  the  Board  of  Administration  has 
authority  to  accept  such  dividends  in  the  manner  outlined.  These  se- 
curities came  to  the  Board  of  Administration  in  an  Interest  and  Sink- 
ing Fund  account.  Said  Board  is  a  statutory  trustee,  and  where  a 
private  corporation  is  insolvent,  the  same  presumptions  as  to  solvency, 
which  might  be  indulged  with  reference  to  obligations  of  public  debtors, 
cannot  be  indulged  with  reference  to  similar  obUsations  of  private 
debtors  so  in  the  hands  of  a  trustee.  It  appears  to  me  that  it  accords 
with  the  intent  and  spirit  of  the  Board  of  Administration  Act,  that 
when  such  Board  finds  Itself  in  a  situation  where  bonds  of  a  private 
debtor  come  to  it  as  part  of  an  interest  and  sinking  fund  accoimt:  and 
where  such  private  debtor  is  insolvent  and  in  the  hands  of  a  trustee, 
the  Board  of  Administration  should,  in  carrying  out  its  duties  as  such 
statutory  trustee,  and  with  the  approval  of  the  officials  of  the  county 
mvolved,  realize  whatever  dividends  can  be  realized  ujwn  an  original 
investment,  which  circumstances  show,   was  improvident. 


July    24,    1938. 

BOARD    OF    ADMINISTRATION — SARASOTA    COUNTY— APPLICA- 
TION OP  PROCEEDS  OP  ALLEGED  SPECIAL  LEGISLATION 

Dear  Sir: 

This  refers  to  your  letter  of  July  IG,  1036.  with  which  you  enclosed 
to  me  your  flle  containing  certified  copy  of  budget  adopted  by  Sarasota 
County  for  the  fiscal  year  1935-1936,  from  which  certified  copy  it  ap- 
pears that,  pursuant  to  command  of  an  alternative  writ  of  mandamus, 
copy  of  which  writ  was  also  enclosed,  a  levy  was  made  of  twenty- two 
mills  to  pay  certain  Interest  coupons  specifically  described  In  said  writ 
and   also  in   said   budget. 

You  ask  whether  from  a  consideration  of  your  flle  you  are  pro- 
tected in  paying  said  coupons  from  the  money  derived  from  the  special 
levy  referred  to.  I  respectfully  refer  you  to  my  opinion  under  date  of 
July  23rd,  with  reference  to  the  Board  of  Administration — Hernando 
County — Application  of  Proceeds  of  Alleged  Special  Levies,  and  In  par- 
ticular to  paragraphs  3.  4.  and  6  thereof.  These  paragraphs  contain 
a  general  statement  of  the  law  applicable  to  such  a  situation. 

However.  I  note  that  the  remittances  from  the  Tax  Collector  bear 
the   notation   that    tbey    are    for  "1935    General   Highway    and  Bridge 
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Bonds,  22  Mills".  In  line  with  my  opinion  under  date  of  July  23  above 
referred  to.  there  seems  to  be  no  question  of  the  endeavor  on  the  part 
of  the  County  Commissioners  to  earmark  the  proceeds  of  the  22  mJll 
special  levy  for  the  payment  of  certain  designated  securities.  It  does 
not  appear  whether  this  levy  was  made  pursuant  to  a  peremptory  writ 
of  mandamus.  You  should  be  provided  with  certified  copies  of  all  writs 
of  mandamus  and  final  judgments  involved. 

Referring  specifically  to  the  question  of  the  notation  for  which  the 
remittances  were  made,  you  should  satisfy  yourself  that  such  remit- 
tances are  in  fact  the  proceeds  of  the  22  mill  special  levy.  In  order  to 
do  this,  it  may  be  necessary  that  you  require  of  the  Tax  Collector  a 
corrected  certificate  to  that  effect. 


July    24.    1936. 

BOARD  OP  ADMINISTRATION— BREVARD  COUNTY— APPLICATION 
OP  PROCEEDS  OP  ALLEGED  SPECIAL  LEVY 

This  refers  to  your  letter  of  July  17,  1936,  with  which  you  enclosed 
certlfled  copy  of  budget  adopted  by  Brevard  County  for  the  fiscal  year 
1935-1936.  so  far  as  same  pertains  to  special  road  and  bridge  district 
No.  3  of  said  County.  Your  letter  states  that  said  budget  reflects  that 
a  levy  of  two  mills  was  made  for  the  payment  of  certain  bonds  and 
interest  on  the  same  held  by  Havana  State  Bank,  and  that  the  pencilled 
endorsement  thereon  was  on  the  sheet  when  received  in  your  office 
from  the  Clerk  of  the  Circuit  Court.  You  ask  whether  you  are  protected 
in  paying  funds  received  under  the  1935-1936  levy  for  bonds  which 
are  listed  in  the  1934-193S  .budget  of  said  county,  pertaining  to  the 
same   district. 

With  reference  to  the  general  law  applicable  to  special  levies,  1 
respectfully  refer  you  to  my  opinion  under  date  of  July  23.  1936,  con- 
cerning Board  of  Adm.inistration — Hernando  County — Application  of 
Proceeds  of  alleged  Special  Levies,  and  in  particular  to  paragraphs  3,  4, 
and  6  thereof.  However,  before  that  statement  of  general  law  can  be- 
come applicable,  it  must  always  Srst  be  determined  whether  or  not  there 
Is  such  a  factual  basis  as  that  it  can  be  said  that  there  has  been  an 
effectual  attempt  to  earmark  the  proceeds  of  a  levy  for  special  purposes. 
The  budget  transmitted  me  by  you  is  in  my  opinion  woefully  deficient 
in  this  respect. 

Reference  to  your  file  does  not  show  that  any  levy  of  taxes  was 
earmarked  for  the  payment  of  any  particular  securities.  Fiu^hermore, 
it  shows  apparently  that  the  interest  and  sinking  fund  expenses  for 
said  special  road  and  bridge  district  were  grouped  with  a  levy  for  "Re- 
quirements under  Mandamus  for  Havana  State  Bank",  and  a  levy  made 
for  both  requirements.  If  there  is  m  fact  a  writ  of  mandamus  or  writs 
of  mandamus  involved  requiring  a  special  levy,  you  should  be  provided 
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with  certified  copies  of  all  such  writs  and  final  judgments.  Moreover, 
you  should  be  provided,  before  disbursing  any  of  such  moneys,  with 
a  certified  copy  of  the  budget  which  will  show  that  funds  were  In  fact 
earmarked  for  the  purpose  of  paying  the  Havana  State  Bank,  and 
which  will  show  for  what  securities  such  funds  were  earmarked. 

With  your  files  in  their  present  state,  I  am  unable  to  say  that  you 
would  be  protected  in  making  payment  to  the  Havana  State  Bank  of  any 
proceeds  of  such  taxes,  without  being  required  so  to  do  by  a  court  of 
competent  Jurisdiction. 


July  23,    1036. 

BOARD    OF   ADMINISTRATION— HERNANDO   COUNTY— APPUCA- 
TION   OP   PROCEEDS   OF  ALLEOED  SPECIAL  LEVIES 

Dear  Sir: 

This  is  in  response  to  your  letter  of  July  15,  1936.  with  which  you 
enclosed  certified  copy  of  a  portion  of  Hernando  Coimty's  budget  for 
the  fiscal  year  1935-1936.  The  papers  submitted  show  that  the  Board 
of  County  Commissioners  of  said  county  thereby  levied  a  tax  of  27  mills 
on  the  dollar,  to  pay  particularly  described  interest  coupons  of  issues 
of  Hernando  County  Road  and  Bridge  bonds.  30  per  cent  to  be  used  to 
pay  one  group,  and  70  per  cent  to  pay  another. 

You  ask  whether  you  will  be  protected  in  paying  out  of  the  pro- 
ceeds of  such  levy  such  couFwns  as  may  be  presented,  when  they  are 
properly  described  in  the  portion  of  the  budget  referred  to.  I  assume. 
of  course,  that  you  do  not  intend  to  use  proceeds  allocated  to  the  70 
per  cent  group,  for  payment  of  coupons  in  the  30  per  cent  group,  or 
vice  versa. 

Your  question  in  reality  is  a  double  one.  It  Involves  a  question  of 
law.  as  to  the  vahdity  of  special,  or  so-called  special,  earmarked  ap- 
propriations  or  levies  made  for  the  benefit  of  designated  bondholders. 
to  the  exclusion  of  others  equally  entitled.  It  involves  also  a  question 
of  fact,  as  to  when,  and  for  what  purposes,  such  a  levy  is  in  fact  ear- 
marked. 

First,  as  to  the  question  of  law.  Our  Supreme  Court.  In  the  as  yet 
unreported  case  of  State  ex  rel.  Lawler  against  City  of  West  Palm  Beach, 
in  which  the  opinion  of  the  court  was  filed  July  15.  1936.  held  two 
things;  that  where  a  special  tax  levy  is  made  by  a  defaulting  public 
debtor,  pursuant  to  peremptory  writ  of  mandamus,  the  resultant  fund 
is  impressed  with  a  lien,  and  is  consequently  immune  from  attack  by  a 
litigating  creditor  seeking  to  enforce  the  "first  come,  first  served"  rule; 
and  that  where  such  levy  is  made  voluntarily  (in  the  sense  that  it  is 
not  required  by  mandamus) .  the  resultant  fund  is  not.  as  against  litigat- 


168  BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL 

KANNER  BILL    (Chapter    15891    ot   1933) 

Ing  creditors,  impressed  with  a  lien,  and  consequently  may,  by  such 
litigating  creditors  of  the  same  general  cla-ss,  be  sequestered  by  man- 
damus imder  the  "first  come,  first  served"  rule.  The  court  said  that 
this  was  so,  although  the  earmarking  "may  be  altogether  good"  as  be- 
tween the  parties  to  the  transaction,  and  as  such,  become  binding  upon 
the  public  debtor  in  such  m^anner  as  to  prevent  the  diversion  voluntarUy 
of  such  fund  to  other  purposes,  without  the  consent  of-  the  particular 
beneficiary  of  the  levy. 

Second,  as  to  the  question  of  fact.  There  is  no  question  of  the 
endeavor,  on  the  part  of  the  County  Commissioners,  to  earmark  the  pro- 
ceeds of  a  27  mill  levy  for  the  payment  of  certain  designated  coupons, 
such  proceeds  to  be  allocated  to  the  two  groups  above  mentioned.  There 
is  a  possible  question  as  to  whether  this  was  done  pursuant  to  peremp- 
tory writ  of  peremptory  writs  of  mandamus,  as  the  budget  does  not 
show  the  court  or  the  number  of  the  case,  in  which  such  writ  or  writs 
may  have  issued,  or  that  the  method  of  earmarking  corresponds  with 
that  required  by  said  writs.  In  any  event,  the  allegation  in  the  budget 
should  be  clarified  by  proper  amendment,  to  make  it  speak  the  full 
truth;  and  you  should  be  provided  with  certified  copies  of  all  writs  of 
mandamus  and  final  judgments  involved.  In  addition,  you  state  that 
the  remittances  received  by  you  came  from  the  Tax  Collector,  with  the 
notation  that  they  were  for  "countywide  bonds  and  time  warrants." 
Since  I  have  before  me  only  a  portion  of  the  budget,  I  am  unable  to 
say  whether  there  may  not  also  have  been  another  levy  of  general 
character,  made  for  such  purpose.  It  follows  that  you  should  satisfy 
yourself,  by  corrected  certificate  of  the  Tax  Collector,  if  necessary, 
that  the  remittances  made  are  the  result  of  the  earmarked  27  mUl  levy. 

Assuming,  therefore,  that  the  funds  on  hand  are,  in  fact,  the  pro- 
ceeds of  such  levy,  I  am  of  opinion  that  you  would  be  protected  in 
disbursing  them  in  accordance  with  the  disclosed  earmarked  purposes, 
whether  raised  pursuant  to  peremptory  writ  or  not.  so  long  as  at  the  time 
of  such  contemplated  disbursement,  no  writ  of  mandamus  has  been 
served  upon  you.  seeking  to  impound  the  portion  desired  to  be  dis- 
bursed. If,  in  fact,  the  funds  were  raised  pursuant  to  peremptory 
writ,  you  would  probably  be  protected  in  disbursing  them  similarly,  in 
spite  of  attempts  on  the  part  of  litigating  creditors  to  impound  them; 
but.  as  to  this,  I  suggest  that  they  should  not  be  disbursed  as  against 
the  claims  of  such  litigating  creditors,  until  a  court  of  competent  juris- 
dlction  shall  have  denied  such  claims. 


July    30,   1936. 

BOARD  OP  ADMINISTRATION— ST.  LUCIE  COUNTY— APPLICATION 
OP   PROCEEDS   OP  ALLEGED   SPECIAL  LEVIES 

Dear  Sir.-  \ 

This   refers    to    your    communication   of    July   29.    1936.  relative    to 
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the  above  matter.    With  your  letter  you  enclosed  copies  of  tbe  follow- 
ing wrtis: 

1.  Alternative  writ  out  of  St.  Lucie  Circuit  Court.  In  the  case  of 
State  ex  rel.  Women's  Benefit  Association  vs.  St.  Lucie  County. 

2.  Alternative  writ  out  of  the  same  court.  In  the  case  of  State 
ex  rel.  S.  L.  Williams  vs.  Board  of  County  Commissioners  of  St.  Lucie 

County. 

3.  Peremptory  writ  of  mandamus,  in  the  case  last  above. 

4.  Alternative  writ  out  of  same  court,  In  the  case  of  State  ex  rd. 
Alton  M.  Ake  vs.  Board  of  County  Commissioners  St.  Lucie  County,  et  al. 

5.  Peremptory  writ  out  of  the  same  court,  in  the  case  of  State  ex 
rel.  Houston  vs.  Board  of  County  Commissioners,  et  al. 

e.  Peremptory  writ  out  of  the  same  cotut,  in  the  case  of  State 
ex  rel.  Pee  &  Llddon  Co.  vs.  Board  of  County  Commissioners  St.  Lucie 

County,  et  al. 

Tou  also  enclosed  your  entire  Hie  concerning  the  budget  adopted 
by  St.  Lucie  County,  for  the  Sscal  year  1935-1936,  including  various 
alleged  special  levies  therein  set  up. 

You  wish  to  be  advised  if  you  will  be  protected  In  paying  out  funds 
remitted  and  earmarked  for  the  special  purposes  set  forth  in  satd  budget. 
Particularly  with  reference  to  the  case  of  S.  L.  Williams,  above  referred 
to.  I  have  examined  the  file  in  question,  and  am  of  the  view  that  you 
will  t>e  protected  in  making  payment  in  each  of  the  above  instances,  so 
long  as  no  writs  of  mandamus  have  been  served  upon  you,  seeUng  to 
impound  the  proceeds  of  the  so-called  special  levies  referred  to.  How- 
ever, your  Dies  should  be  clarified,  if  possible,  in  various  respects.  For 
instance,  if  peremptory  writ  of  mandamus  has  been  issued,  in  the  case 
first  above  referred  to,  you  should  be  provided  with  an  attested  copy 
thereof,  together  with  attested  copy  of  the  final  judgment  upon  which 
the  same  was  issued.  Moreover,  In  each  instance,  you  should  be  pro- 
vided similarly  with  attested  copies  of  alternative  writs  of  mandamus, 
of  &ial  Judgments,  and  of  peremptory  writs  of  mandamus,  In  order 
that  you  may  determine  whether  the  method  of  earmarking  set  forth 
in  the  budget  corresponds  with  that  set  forth  in  the  writs. 

The  only  clarification  which  seems  to  be  necessary  with  reference 
to  the  Tax  Collector's  remittance,  is  that  you  should  be  provided  with 
proper  certificate  or  affidavit  of  the  Tax  Collector,  wtiich  will  suf- 
ficiently describe  the  claims  for  which  these  remittances  were  made, 
in  such  manner  as  indubitably  to  identify  the  account  with  the  writ  of 
mandamus  In  question,  and  with  the  levy  as  made  In  the  budget. 

In  general,  in  connection  with  these  matters,  your  flies  should 
show: 
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ia>  Attested  copies  of  all  alternative  writs,  final  judgments,  and 
peremptory  writs  requiring  levies  to  be  made. 

lb)  Attested  copies  of  all  budgets,  setting  up  special  levies,  suf- 
ficiently clear  to  identify  the  special  levy  as  having  been  made  pursuant 
to  the  writ  in  question. 

ic)  Proper  certificates,  where  necessary,  to  show  that  the  remit- 
tances made  by  the  Tax  Collector,  were  made  under  and  pursuant  to 
tlie  special  levy  set  up  by  the  County  Commissioners,  in  the  budget. 


July    24,    1936. 

BOARD  OF  ADMINISTRATION— BROWARD  COUNTY— APPLICATION 
OF  PROCEEDS  OP  AIXEGKD  SPECIAL  LEVY 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  July  20,  1936. 

For  matters  of  general  law  relative  to  the  application  of  proceeds 
of  alleged  special  levies.  I  respectfully  refer  you  to  paragraphs  3,  4,  and 
6  of  my  opinion  under  date  of  July  23,  1936.  Re:  Board  of  Administra- 
tion— Hernando  County — Application  of  Proceeds  of  Alleged  Special 
Levies. 

With  your  letter  you  handed  me  your  file  in  connection  with  the 
budget  and  tax  levy  for  the  fiscal  year  1935-1936  for  Broward  County 
Road  and  Bridge  Bond  issues.  From  the  copy  of  the  budget  in  ques- 
tion, it  appears  that  a  levy  of  8/10  of  a  mill  was  apparently  made  for 
"Highway  "A"  Fund  ic,  J.  Root)",  and  a  levy  of  1,4  mills  for  "Highway 
'B'  Fund  fpalm  Beach  Company) ".  You  state  that  these  levies  appear 
to  have  been  made  voluntarily,  and  that  you  have  no  record  of  any 
mandamus  suit  brought  to  compel  the  Board  of  County  Commissioners 
of  said  county  to  make  the  same. 

With  your  letter  you  also  enclosed  copy  of  letter  signed  by  the 
Board  of  County  Commissioners  of  Broward  County  by  E.  R.  Bennett, 
Clerk,  which  purports  to  list  the  particular  coupons  which  should  be 
paid  out  of  the  proceeds  of  the  respective  levies.  You  request  my  ad- 
vice as  to  whether  you  are  authorized  to  pay  the  coupons  described  in 
the  letter  out  of  the  funds  levied  for  "Highway  'B'  Account"  above  re- 
ferred to. 

I  beg  to  advise  that  with  your  files  in  their  present  state,  you 
have  no  authority  to  make  such  payment.  Before  you  can  be  author- 
ized to  make  such  payment  under  the  conditions  of  the  general  law 
referred  to  m  my  opinion  of  July  23.  1936.  you  should  first  secure  a 
proper  amendment  to  the  budget  in  question  to  make  it  speak  the  full 
truth,  showing  what  securities  were  intended  to  be  paid  out  of  the 
proceeds  of  such  levy  for  said  "Highway  'B'  Fund". 


r 
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I  do  Dot  think  that  you  would  be  authorized  to  act  upon  a  letter  from 
the  Board  of  County  Commissioners  signed  by  its  Clerk.  Such  action 
on  your  part  should  be  predicated  only  upon  certified  copy  of  proper 
r^K>lution. 


July   9.    1936. 

BOARD    OF    ADMINISTRATION— ORANGE    COUNTY— PAYMENT    OP 

NECESSARY   EXPENSES  IN    CONNECTION   WITH 

REFUNDING  PROGRAM 

Dear  Sir: 

This  refers  to  your  letter  of  July  1,  1936.  With  that  tetter  you 
enclosed  copy  of  resolution  adopted  by  the  Board  of  County  Commis- 
sioners of  Orange  County,  on  June  27,  1936.  which  authorized  and 
directed  the  Board  of  Administration  to  pay  to  Messrs  TUden  b  Hayei. 
attorneys  at  law.  of  Orlando,  Florida,  $3,000.00,  to  cover  a  biU.  a  copy 
of  which  was  also  enclosed  by  you.  This  bill  Is  apparently  for  legal 
services  rendered  by  said  Arm.  in  connection  with  the  validation  and 
exchange  of  $941,000.00  of  Orange  County  Road  bonds. 

The  resolution  directs  that  the  expenses  be  paid  from  the  second 
and  third  road  band  Issues  and  the  interest  and  sinking  accounts 
thereof,  In  proportion  to  the  bonds  refunded  for  each  of  the  respective 
issues.  Your  letter  states  that  the  Board  of  Administration,  on  July  I, 
193S,  approved  the  payment  of  the  biU,  subject  to  my  written  opinion 
as  to  the  authority  of  the  Board  of  Administration  to  make  such  pay- 
ment from  surpluses  in  the  accounts  above  referred  to.  This  will  advise 
that  I  am  of  opinion  that  the  Board  of  Administration  has  authority  to 
comply  with  the  terms  of  said  resolution,  it  appearing,  from  the  resolu- 
tion of  said  Board,  that  the  Board  of  County  Commissioners  has  found 
and  determined  that  the  said  fee  is  reasonable  and  just. 


Uay   5.   1936. 

BOARD     OF     ADMINISTRATION— CHARLOTTE     COUNTY— RETURN 
OF  GASOLINE  TAX  MONEYS  UNDER  CHAPTER  17046.  ACTS  OF  1935 

Dear  Sir: 

I  have  before  me  your  letter  of  April  27,  1936,  in  which  you  direct 
attention  to  the  fact  that  Chapter  17046,  'Lavs  of  Florida,  Acts  of  1935. 
applies  to  Charlotte  County.  Florida,  and  purports  to  authorize,  em- 
power and  direct  the  Board  of  Administration  to  pay  monthly,  to  the 
"County  road  and  bridge  fund",  one-third  of  all  gasoline  tax  funds, 
to  be  lised  by  the  county  commissioners  of  said  county,  lor  road  pur- 
poses,  conditional  upon   the  ratification  of   said   act,   by   a   majority  of 
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(jualified   electors.     You  further   direct   attention    to   the   fact   that   an 
election  was  held,  and  the  act  ratified,  on  September  3,  1936. 

You  further  state  that  on  December  18,  1935,  the  attorney  for  Char- 
lotte County  appeared  before  the  Board  of  Administration,  advised  that 
certain  Charlotte  County  funds  were  tied  up  in  litigation:  and  requested 
that  after  the  settlement  of  such  litigation,  the  Board  of  Administra- 
tion comply  with  the  provisions  of  Chapter  17046  aforesaid.  You  state 
that  the  litigation  in  question  has  now  been  settled,  and  that  certain 
gasoline  tax  funds  were  used  in  the  settlement  thereof. 

You  further  state  that  at  this  time  there  are  not  sufficient  gasoline 
tax  funds  in  the  countywlde  account  of  Charlotte  County,  to  return 
one- third  of  the  gasoline  tax  funds  distributed  and  allocated  to  said 
account,  since  September  3.  1935:  but  that  there  are  sufficient  funds 
in  the  accounts  of  the  special  road  and  bridge  districts  of  said  county. 
to  return  one-third  of  the  gasoUne  tax  funds  distributed  and  allocated 
to  the  latter  accounts  since  September  3.  1935. 

You  request  that  I  furnish  you  my  written  opinion  as  to  whether 
or  not  the  Board  of  Administration  now  has  authority :  1 1  >  to  return 
to  the  county  in  question,  in  accordance  with  the  provisions  of  said 
chapter,  one-third  of  the  gasoline  tax  moneys  received  and  allocated 
to  the  credit  of  said  county,  each  month  hereafter,  <2)  to  return  to 
the  county  one-third  of  such  funds  received  since  September  3,  1935. 

I  am  of  the  opinion  that  the  chapter  above  referred  to.  is  uncon- 
stitutional, and  will  be  so  declared,  whenever  the  matter  is  submitted, 
by  proper  proceedings,  to  a  court  of  competent  jurisdiction.  However, 
the  Board  of  Administration  will  be  protected  in  complying  with  its 
terms  and  provisions,  until  such  time  as  it  is  so  declared  unconsti- 
tutional. 

In  answer  to  your  inquiry,  therefore,  I  am  of  the  opinion :  ( 1  >  that 
there  being  sufficient  funds  in  the  accounts  of  the  special  road  and 
bridge  districts,  to  return  one -third  of  the  gasoline  tax  fimds  distributed 
and  allocated  to  such  district  since  September  3,  1935,  such  third  may 
be  returned,  and  one -third  of  each  monthly  collection  hereafter  may 
be  returned,  for  distribution  in  accordance  with  the  terms  and  pro- 
visions of  said  chapter.  i2i  That  one-third  of  the  gasoline  tax  moneys 
as  received  each  month  hereafter,  for  allocation  to  the  countywide 
account,  may  likewise  be  returned.  i3)  That  there  is  no  authority 
under  said  act,  to  return  to  the  county  one-third  of  the  total  gasoline 
tax  receipts  allocated  to  the  countywide  account  since  September  3, 
1935,  if  such  return  will  involve  a  remittance,  as  to  future  receipts,  of 
more  than  one-third  of  each  month's  receipts  of  gasoline  tax  moneys. 

You  will  note  that  Section  1  of  the  act  in  question  makes  specific 
provision  that  the  Board  of  Administration  shall  be,  and  it  is,  author- 
ized to  distribute  and  pay  monthly,  one-third  of  the  moneys  derived  from 
gasoline  taxes.     You  will  further  note  that  Section  2  provides  that  the 
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lemaining  two- thirds  of  such  tax^  shall  not  be  disturbed  or  iii  any- 
w-lse  affected.  If,  therefore,  in  order  to  make  a  return  of  one -third  of 
all  gasoline  taxes  received  since  September  3.  1935,  it  would  be  necessary 
for  the  Board  of  Administration  to  return  more  than  one-third  of  the 
monthly  remittance  hereafter  accruing.  I  am  of  the  opinion  that  it  la 
without  authority  to  do  so. 


Ma;  5,  1936. 

BOARD  OP  ADMINISTRATION— ST.  JOHN'S  COUNTY— PAYMENT 
OP  INTEREST  AFTER  MATURITY 

Dear  Sir: 

I  have  before  me  your  letter  of  May  1,  1936,  together  with  attached 
file  of  correspondence  relating  to  a  block  of  $50,000.00  of  St.  John's 
County,  Florida  5'/f  road  bonds  dated  January  I.  1926.  and  due  January 
1,  1936,  You  state  that  certain  of  these  bonds  were  presented  by  the 
Capital  City  Bank  of  Tallahassee.  Florida,  on  February  7.  1936,  and  that 
this  bank  accepted,  in  settlement  therefor,  $30,000.00  of  bonds  of  the 
same  issue,  maturing  in  1956,  and  $20,000.00  in  cash. 

You  request  that  I  examine  your  correspondence  file  and  lumisti 
you  with  my  opinion  as  to  whether  or  not  the  Board  of  Administration 

is  authorized  to  comply  with  the  request  by  a  Mr,  . 

for  payment  of  interest  at  the  coupon  rate,  from  the  maturity  date  of 
the  bonds  so  presented,  to  "the  date  of  the  official  notification  of  pro- 
vision for  settlement,  this  Inquiry  being  limited  to  those  bonds  which 
were  paid  with  the  $20,000.00  above  referred  to.  I  have  examined  the 
file  in  question,  and  am  of  opinion  tiiat  the  Board  of  Administration 
possesses  only  such  authority  as  is  expressly  given  it  by  the  statute  under 
which  it  exists,  or  as  arises  by  necessary  implication  therefrom.  The 
Supreme  Com't  of  Florida,  in  the  case  of  State  ex  rel  Center  v.  Sholtz, 
reported  at  156  So,  Rep.  746,  in  an  original  mandamus  proceeding 
brought  by  the  holder  of  matured  county  bonds,  to  compel  payment 
thereof,  held  that  such  holder,  not  having  reduced  the  bonds  to  judg- 
ment prior  to  instituting  suit,  could  not.  by  mandamtis.  collect  interest 
on  the  matured  principal  of  such  bon^.  The  court  further  pointed 
out  that  this  rule  was  not  altered  by  the  fact  that  the  bond  contract 
itself  specifically  provided  for  liability  for  interest  at  the  contract  rate 
until  paid,  inasmuch  as  both  the  bonds  and  the  statute  In  question 
contemplate  payment  thereof  at  maturity,  as  the  enforceable  statutory 
duty  owed  to  be  performed  by  the  officers,  for  the  benefit  of  the  bond- 
holders. It  was  there  pointed  out  that  payment  of  interest  after  ma- 
turity, is  merely  a  contingent  liability,  which  may  become  enforceable 
against  the  obligor  by  a  reduction  of  the  bonds  to  judgment. 

The  holders  of  such  bonds  are  presumed  to  be  cognizant  of  this 
rule  of  law  which  exists  in  Florida. 


1T4  BIENNIAL  REI»ORT  OP  THE  ATTORNEY  OENERAL 

KAfmER  &nx    (Chapter   15891    of   1933) 

Your  file  discloses  that  at  the  time  these  bonds  were  presented 
for  payment  and  exchange,  no  claim  or  demand  was  made  upon  the 
"Board  of  Administration  for  the  payment  of  interest  after  maturity. 
Had  such  payment  been  demanded.  I  am  of  opinion  that  the  Board 
would  have  been  without  authority  to  comply  therewith.  Since  it  was 
not  demanded,  and  the  bonds  have  been  cancelled,  there  is  clearly  no 
authority  now,  on  the  part  of  the  Board  of  Administration,  to  pay  such 
interest. 


July  3,  1936. 

BOARD    OF    ADMINISTRATION— SOUTH    LAKE    COUNTY    SPECIAL 

ROAD    AND   BRIDGE    DISTRICT— LAKE    COUNTY— REFUNDING 

PROGRAM— TRANSFER    OP    KANNER    BILL  MONEYS    TO 

INTEREST    AND    SINKING    FUND  AND    REMITTANCE 

TO  DESIGNATED  PAYING  AGENT 

Bear  Sir: 

This  refers  to  your  letter  of  July  1.  1936,  relative  to  the  above  mat- 
ter. With  your  letter  you  enclose  resolution,  which  is  substantially 
similar  to  the  resolution  affecting  Volusia  County,  Orange  City-Lake 
Helen  Special  Road  and  Bridge  District,  concerning  which  I  have  ad- 
vised you  by  opinion  dated  July  3,  1936.  The  names,  amounts,  and 
other  items  are,  of  course,  different,  but  the  proposition  involved  is 
the  same. 

You  state  that  the  Board  of  Administration  has  agreed,  subject  to 
my  opinion  as  to  its  authority  to  do  so.  to  comply  with  the  terms  of 
the  resolution  enclosed  with  your  letter,  to  which  this  is  a  reply.  You 
request  that  I  advise  you  as  to  the  Board's  authority  in  the  premises. 
Please  refer  to  my  opinion  cited  above.  I  am  of  the  view  that,  for  the 
reasons  therein  stated,  and  subject  to  the  conditions  therein  stated, 
the  Board  of  Administration  has  authority  to  comply  with  the  terms 
and  provisions  of  such  resolution. 


July  3.  1936. 

BOARD    OF    ADMINISTRATION— ORANGE    CITY -LAKE    HELEM" 
SPECIAL  ROAD   AND   BRIDGE  DISTRICT- VOLUSIA  COUN- 
TY— REFUNDING    PROGRAM— TRANSFER   OF    KANNER 
BILL  MONEYS  TO  INTEREST  AND  SINKING  FUND 
AND  REMITTANCE  TO  DESIGNATED  PAYING 
AGENT 

Dear  Sir: 

This  refers  to  your  letter  of  July  1,  1936,  with   which  letter  you 
enclose  copy  of  resolution  adopted,  on  June  4.   1936,  by  the  Board  of 
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County  Commissioners  of  Volusia  County,  relative  to  the  above  referred 
to  Special  Road  and  Bridge  District.  You  state  that  this  resolution  is 
one  of  several  similar  resolutions  adopted  bj  said  Board,  as  to  other 
Special  Road  and  Bridge  District  Interest  and  Sinlcing  Fund  accounts 
or  Countywide  Interest  and  Sinking  Fund  accounts  of  said  Volusia 
County,  and  that,  except  for  changes  of  name,  etc,  the  other  resolu- 
tions are  similar.  For  the  purpose  of  this  opinion,  I  assume  that  this 
is  so.  as  I  do  not  have  such  other  resolutions  before  me. 

Section  I  of  the  resolution  directs  the  attention  of  the  Board  of 
Administration  to  a  previous  resolution  by  said  Board,  authorizing  the 
issuance  of  Road  and  Bridge  Refunding  bonds  of  said  Special 
Road  and  Bridge  District.  Section  2  directs  the  Board  of  Ad- 
iTiinistration.  in  view  of  said  Refunding,  to  transfer  to  the  Interest 
and  Sinking  Fund  account  of  said  Refunding  bonds,  all  interest  and 
sinking  fund  balances  to  the  credit  of  the  issues  of  t>onds  refunded  pur- 
suant to  the  resolution  mentioned  in  Section  1;  and.  after  effecting  such 
transfer,  to  remit  to  the  designated  paying  agent  sufficient  money  to 
pay  interest  coupon  No.  I,  due  July  1.  1936.  on  said  Refunding  bonds, 
which  will  require  the  sum  of  approximately  $2,227.60.  Section  3  of 
said  resolution  sets  forth  the  previous  adoption,  by  said  Board,  of 
the  provisions  of  Chapter  15291.  Laws  of  Florida.  Acts  of  1933,  the  de- 
sire of  said  Board  to  continue  operations  under  said  law,  the  determina- 
tion, by  said  Board,  that  the  best  interests  of  Volusia  County  and  its 
taxpayers  will  be  served  if  sufficient  funds  are  transferred  from  the 
so-called  Kanner  Bill  account  for  the  issues  of  bonds  above  referred  to, 
to  make  such  remittance  and  payment  directed  in  Section  2  above,  and 
directs  the  Board  of  Administration  to  make  such  necessary  transfers, 
it  being  the  desire  of  the  Board  of  County  Commissioners  that  all  ad 
valorem  taxes  credited  to  the  interest  and  sinking  fund,  be  first  used 
for  the  designated  payments.  Section  4  concerns  certain  directions 
to  the  Clerk  of  the  Board  of  County  Commissioners.  Section  5  refers 
to  interest  adjustments  on  matured  bonds.  Section  8  concerns  interest 
adjustments,  and  Section  7  directs  the  Board  of  Administration  to  set 
aside  certain  moneys  in  a  liquidation  account,  for  purposes  in  connec- 
tion with  such  interest  adjustments. 

You  state  that  the  Board  of  Administration  has  approved  the  trans- 
fer of  necessary  funds  from  the  Kanner  Bill  accounts  to  the  Interest  and 
Sinking  fiuid  accounts,  and  has  agreed  to  open  the  liquidation  account 
above  referred  to,  subject  to  my  opinion  as  to  the  authority  of  the  Board 
to  comply  with  the  terms  of  such  resolutions. 

I  am  of  the  opinion  that  the  Bcwrd  of  Administration  has  the 
authority  to  comply  with  the  provisions  of  the  resolution  before  me, 
and  the  other  resolutions,  if  they  are  the  same  as  the  one  enclosed  with 
your  letter,  excepting  changes  in  names.  However,  this  opinion  is  sub- 
ject to  the  following  exceptions: 
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1.  Before   any  interest   and  sinking   fund  moneys  may   legEilly  be 

remitted  to  said  paying  agent,  in  accordance  with  the  terms  of  such 
resolution,  you  must  first  satisfy  yourself,  where  such  moneys  have 
been  actually  impounded  under  writs  of  mandamus,  that  the  relator  in 
such  writ  has  consented  to  such  remittance. 

2.  Where,  prior  to  such  remittance,  writs  of  mandamus  have  been 
filed,  seeking  to  impound  interest  and  sinliing  fund  moneys,  which  have 
not  been  impounded,  due  to  the  service  of  prior  writs  not  finally  ad- 
judicated, sufficient  of  the  interest  and  sinking  fund  moneys  should  be 
retained  still  under  impoundment,  under  such  prior  writs,  to  take  care 
of  the  possibility  of  it  being  held  that  the  funds  so  impounded  were 
improperly  impoimded.  and  should  enure  to  the  benefit  of  said  writs 
not  actually  impounding  the  amount  sought;  or  the  consent  of  the 
relator  or  relators  in  such  writs  not  impounding  sufficient  moneys,  should 
likewise  be  secured. 

3.  If  it  should  be  found  necessary  to  retain  any  sinking  fund 
moneys,  for  the  reasons  above  set  forth,  the  resolution,  in  my  opinion, 
constitutes  sufficient  authority  to  make  an  additional  transfer  of  Kan- 
ner  Bill  moneys  to  such  extent,  and  remit  such  moneys  to  the  paying 
agent,  if   necessary. 


July  10.  1935. 

BOARD    OF    ADMINISTRATION— OKEECHOBEE    COUNTY— HOUSE 

BILL  NO.    1509,  ACTS   OF   1935,  CHAPTER   17038 

m 

D&tr  Sir: 

This  acknowledges  yours  of  July  nth  with  reference  to  the  return 
to  Okeechobee  County  of  gasoline  tax  moneys  under  the  terms  of  House 
Bill  No.  1509.  Acts  of  1935. 

The  Act  mentioned  contains  a.  specific  proviso  that  remittance  to 
the  County  of  such  gasoline  fimds  is  subject  to  said  County  "having 
provided  for  the  interest  or  sinking  fund  of  its  or  their  road  bonds." 

You  advise  that  according  to  the  records  of  your  office,  Okeechobee 
County  is  some  half  million  dollars  in  arrears  in  the  road  bond  interest 
or  principal  payments. 

It  is  my  opinion  that  under  the  Act  involved,  the  Board  of  Ad- 
ministration is  without  authority  to  return  or  remit  the  gasoline  funds 
to  such  County  because  of  the  arrearage  now  existing.  The  terms  of 
the  Act  are  specific,  and  to  my  mind  contemplate  only  a  surplus  after 
the  interest  and  sinking  fund  of  the  bond  issues  involved  have  been 
provided  for. 
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July   18,    1935. 

BOARD    OP    ADMINISTRATION— MANATEE    COUNTY— REFUNDINa 
OPERATIONS  ON  SPUT  ISSUE  WITH  SARASOTA  COUNTY 

Dear  Sir: 

This  acknowledges  your  communication  of  July  8,  1935,  regarding 
the  above  matter. 

Under  date  of  July  1,  1915,  Manatee  County  issued  bonds  toown  as 
"FTJNDING  BONDS"  in  the  amount  of  $50,000,00  for  road  purposes. 
In  1921  Sarasota  County  was  created  out  of  territoiy  fonneriy  em- 
braced within  Manatee  County,  and  assumed  29.419%  of  the  then  out- 
standing indebtedness  of  Manatee  County,  which  included  the  said  %5Q,- 
000.00  bond  issue.     Such  percentage  would  amount  to  $14,709.50, 

The  Boards-  of  County  Commissioners  of  the  two  counties  have 
now  tentatively  agreed  that  Sarasota  County  should  Issue  refunding 
bonds  in  the  amount  of  its  assumed  portion,  such  refunding  bonds  to 
be  delivered  to  Manatee  County  and  placed  in  the  1915  funding  bond 
sinking  fund.  Manatee  County  will  then  Issue  refunding  bonds  for  the 
balance  of  the  $50,000.00  issue. 

The  question  involved  is  whether  or  not  refimding  bonds  issued  by 
Sarasota  County  would  be  entitled  to  participate  in  Sarasota  County's 
share  of  the  gasoline  tax  moneys  allocated  to  such  county.  It  Is  my 
opinion  that  under  the  decision  of  the  Supreme  Court,  in  the  case  of 
State  ex  rel  Johnson  versus  Sholtz,  156  So.  331,  the  present  obligation 
of  Sarasota  County  to  Manatee  County  is  in  the  nature  of  an  open 
accoimt,  and  that  upon  the  outstanding  $50,000.00  issue  of  bonds  there 
is  no  direct  liability  on  the  part  of  Sarasota  County.  It,  therefore. 
Is  not  a  question  of  "refunding"  on  the  part  of  Sarasota  County:  but  it 
is  a  question  of  issuing  de  novo  bonds  to  represent  or  fund  a  present 
indebtedness  existing  by  way  of  an  open  account.  Therefore,  under 
the  express  terms  of  Section  19  of  Chapter  14486,  Laws  of  Florida,  Acts 
of  1929,  the  bonds  involved  would  not  be  bonds  entitled  to  participate 
in  the  county's  share  of  the  gasoline  tax  moneys. 


July   18,    1935. 

BOARD  OF   ADMINISTRATION— LAKE  COUNTY— REMITTANCE  OP 
.     GASOIxINE  TAX  MONEYS   UNDER   HOUSE  BILL  NO.  1391. 
CHAPTER    16830,  ACTB  OF   1935 

Sear  Sir: 

This  answers  yours  of  June  11th  rejarding  the  above. 

The    Act   mentioned   provides   for    the    purchase   by   the   Board    of 
Administration  of  bonds  owned  or  held  by  the  said  County  upon  the 
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request  of  the  Board  of  County  Commissioners.  Section  5  provides  tbat 
the  funds  derived  from  such  purchase  shall  be  deposited  by  the  Board 
of  County  Commissioners  in  a  special  fund  to  be  used  to  pay  the  ex- 
pense of  refunding  bonds. 

At  its  meeting  on  June  3,  1935,  the  Board  of  County  Commissioners 
of  Lake  County  passed  a  resolution  requesting  the  Board  of  Administra- 
tion to  purchase  certain  bonds  and  to  pay  the  moneys  into  the  general 
fund,  road  and  bridge  fund,  tine  and  forfeiture  fund,  and  agricultural 
fund,  respectively,  of  said  County. 

It  is  my  opinion  that  the  Board  of  Administration  is  not  authorized 
to  comply  with  the  request  contained  in  said  resolution.  Said  House 
Bill  No.  1391  is  clearly  unconstitutional,  but  we  do  not  need  to  con- 
sider that,  inasmuch  as  the  sole  authority  for  the  Board  to  act  in  the 
matter  involved  is  contained  in  said  House  Bill  1391,  and  in  acting 
thereunder  the  Board  of  Administration  would  be  bound  to  remit  the 
funds  solely  for  deposit  in  a  special  fund  to  be  used  to  pay  the  expense 
of  refunding  bonds,  and  for  no  other  purposes. 


July    10.    1935. 

BOARD    OP    ADMINISTRATION—DADE    COUNTY— AUTHORITY    OF 
BOARD   TO   COMPLY    WITH    REQUEST   OP   COUNTY  COMMIS- 
SIONERS  WITH    REFERENCE    TO   PURCHASE    AND    SALE 
OP  SINKING  FUND  SECURITIES 

Dear  Sir: 

This  is  in  response  to  yours  of  July  2nd.  involving  the  above  matter. 

The  facts  are  as  follows:  Special  Road  and  Bridge  District  No.  2 
of  Dade  County  has  in  its  sinking  fund  $10,000.00  worth  of  Dade  County 
Court  House  and  Jail  bonds  which  fell  due  July  1.  1936.  Special  Road 
and  Bridge  District  No,  3  of  Dade  County  has  $20,000.00  in  similar 
bonds  of  similar  maturity.  These  securities  are  in  the  custody  of  the 
Board  of  Administration  under  Chapter  14456,  Acts  of  1929. 

The  County  proposes  to  buy  these  bonds  at  par  with  funds  in  its 
hands;  and  then  the  transaction  contemplates  that  the  Board  of  Ad- 
ministration will  purchase  $30,000.00  par  value  of  past  due  county -wide 
road  and  bridge  bonds  held  by  the  County  Commissioners  in  sinking 
funds  under  their  Jurisdiction,  said  $30,000.00  worth  of  bonds  to  be 
paid  for  out  of  the  county-wide  road  and  bridge  bond  funds  in  tiie 
custody   of  the  Board   of  Administration. 

The  net  result  will  then  be  to  pay  into  the  funds  of  District  No.  3 
sufficient  to  meet  its  current  maturities  and  to  District  No.  3  suf- 
ficient to  pay  its  maturities  up  to  January  1937.  and  the  county-wide 
account  would  then  retire  $30,000.00  of  its  obligations  which   matured 
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in  1933  and  1934.  Tbese  1933  and  1934  maturities  are  contemplated 
to  be  refunded  and  a  like  amount  of  the  refunding  bonds  could  be 
cancelled. 

All  the  bonds  involved  are  past  due.  and  when  we  speak  of  "pur- 
chase" we  really  mean   "payment". 

It  is  my  opinion  that  the  Board  of  Administration  is  not  authorized 
to  effect  the  transaction  involved  because  the  "purchase"  of  the  $30,- 
000.00  past  due  county-wide  road  and  bridge  bonds  held  by  the  County 
Commissioners  in  sinking  funds  administered  by  them  would  amount  to 
payment  of  the  same,  and  under  such  circumstances  would  amount  to 
a  preferential  payment  thereof. 

If  the  moneys  involved  in  the  coimty-wide  account  were  impound- 
ed by  mandamus  proceedings,  it  might  be  possible,  on  the  theory  of 
compromising  pending  litigation,  to  bring  about  the  same  result,  to-wlt: 
the  payment  of  the  $30,000.00  worth  of  county-wide  bonds. 


June  20,  193&. 

BOARD   OF   ADliONISTRATION,    APE»0RT10NMENT  GASOLINE    TAX 

Dear  Sir- 

1  have  been  requested  by  Honorable  H.  O.  Murphy  for  an  opinion 
as  to  whether  you  may  perform  the  duties  required  by  House  Bill  No, 
1219,  Ctmpter  17036,  Acts  of  1935.  This  Bill  applies  to  all  counties 
having  a  population  of  not  less  than  11,000  and  not  more  than  U,700, 
according  to  the  last  State  census,  and  includes  the  coimtles  of  Hardee, 
Okaloosa,  Pasco  and  Taylor,  according  to  what  purports  to  be  the 
official  census  report  of   1935.  , 

The  Act  provides  that  one-half  the  gasoTIne  tax  funds  apportioned 
to  those  counties  shall  be  paid  to  the  Board  of  County  Commissioners 
to  be  used  for  county  purposes,  upon  resolution  of  the  Board  of  County 
Commissioners  as  therein  provided. 

The  constitutionality  of  the  Act  is  extremely  doubtful  by  reason 
of  the  narrow  scope  of  its  applicability,  but  unless  and  until  the  Courts 
determine  its  constitutional  validity  your  Board  would  be  Justified  and 
protected  in  assuming  It  to  be  valid,  and  acting  accordingly. 
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June  4,   1935. 

BOARD     OF     ADMINISTRATION— FLAGLER     COUNTY— POWER    TO 
CORRECT   OMISSION  OP  PORTION   OF  COUNTY'S   OBLIGA- 
TION ASSUMED  ON  COUNTY  DIVISION— CHAPTER   14486, 
LAWS  OF  FLORIDA.  ACTS  OF  1929 

JDear  Sir: 

This  acknowledges  yoiirs  of  May  25th,  wherein  you  enclose  copy 
of  tentative  draft  of  resolution  which  it  is  contemplated  the  Board  of 
County  Commissioners  of  Flaeler  Coimty  will  pass. 

Flagler  County  was  originally  part  of  St.  Johns  County,  and  pur- 
suant to  Chapter  7399,  Laws  of  Florida,  Acts  of  1917,  Flagler  County 
was  created  out  of  St.  Johns  County,  and  on  Saptember  23.  1919.  the 
Boards  of  County  Commissioners  met  and  agreed  that  Flagler  County 
would  assume  8.2  7f  of  a  certain  bond  issue  known  as  the  Brick  Road 
Bond  Issue,  in  the  original  amount  of  650.000. 

On  May  1,  1925,  the  then  remaining  outstanding  bonds  in  the  sum 
of  $427,000  of  said  issue  were  refunded  by  St.  Johns  County.  Flagler 
County  not  being  thereafter  liable  directly  upon  said  bonds,  but  con- 
tinuing liable  as  upon  an  open  account  for  Its  said  assumed  portion. 

There  has  never  been  certified  to  the  State  Board  of  Administration 
by  Flagler  County  any  amount  whatever  as  its  assumed  portion  of  such 
indebtedness,  and  no  gasoline  tax  revenues  have  ever  been  allocated  on 
account  thereof. 

The  proposed  resolution  would  provide  for  a  correction  of  this  sit- 
uation, so  as  to  have  the  participating  amount  of  Flagler  County's  gaso- 
line tax  paid  over  to  St.  Johns  County:  would  authorize  and  instruct 
the  Board  of  Administration  to  pay  to  St.  Johns  County  such  portion 
of  the  gasoline  tax  money:  would  require  the  Clerk  of  the  Board  of 
County  Commissioners  to  certify  to  the  Board  of  Administration  the 
original  amount  of  indebtedness  assumed  by  Flagler  County,  together 
with  amounts  paid  thereon,  and  request  and  instruct  the  Board  of  Ad- 
ministration to  pay  during  the  coming  fiscal  year  beginning  October  1, 
1935,  an  amount  sufficient  to  pay  Flagler  County's  share  of  interest 
from  the  date  of  last  payment  of  interest  up  to  November  1,  1935, 
and  pay  to  St.  Johns  County  each  year  from  gasoline  taxes  due  Flagler 
County,  a  sum  sufficient  to  pay  Flagler  County's  share  of  the  interest 
on  said  indebtedness,  together  with  one-ninth  of  the  present  indebted- 
ness due  on  the  principal. 

It  is  my  opinion  that  this  assumed  indebtedness  is  in  the  nature 
of  an  open  account  between  the  counties,  and  caiuiot  be  used  as  the 
basis  for  a  re -allocation  of  the  gasoline  tax  among  the  various  road 
and  bridge  bond  issues  of  Flagler  County,  so  as  to  permit  the  proposed 
transaction  to  be  consummated. 
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In  fact,  this  identical  Question  Involvtog  the  same  counti^  was  de- 
cided by  our  Supreme  Court  in  State  ex  rel  Johnson  vs.  Sholtz.  156  So. 
331,  wherein  it  was  held  that  the  ad  valorem  taxes  for  the  payment  of 
this  assumed  obligation  was  not  derived  for  the  payment  of  bonds,  but 
rather  to  carry  out  the  agreement  between  the  two  counties  arrived  at 
upon  the  creation  of  Plagler  County:  and  that  Flagler  County  as  such 
was  never  obligated  to  pay  any  of  the  bonds  issued  by  St.  Johns  County, 
and  that  the  refunding  bonds  were  the  obligations  solely  of  St.  Johns 
County.  On  this  basis  it  was  held  that  the  Board  of  Administration 
had  no  right  to  administer  these  funds,  and  that  the  same  should  be 
returned  to  the  County  Commissioners  of  Flagler  County. 

By  analogy  from  this  decision,  no  gasoline  tax  revenues  may  be 
allocated  to  the  payment  of  this  assumed  obligation,  and  therefore.  I 
answer  that  in  my  opinion  the  transaction  sought  to  be  effected  by  the 
proposed  resolution   may  not   legally  be   carried   out  by   the  Board   of 

Administration. 

I  herewith  enclose  your  file  handed  me  with  your  communicatton. 


June  5,  1935.    ^ 

BOARD    OF    ADMINISTRATION— OSCEOLA    COUNTY— AUTHORITY 

TO  COMPLY   WITH  RESOLUTION  REQUESTING  BOARD  TO 

WITHHOLD  PAYMENT  OF  DEBT-SERVICE  ITEMS  OP 

GASOLINE  TAX  MONEYS 

Dear  Sir: 

This  acknowledges  your  communication  of  April  22,  1936,  wherein 
you  enclose  two  resolutions  of  the  Board  of  County  Commissioners  of 
Osceola  County.  The  first  of  said  resolutions  dated  November  5,  1934. 
rejected  the  provisions  of  the  Kanner  Act  (Chapter  15891,  Acts  of  1933 ^ 
revised  the  budget  of  the  Board  of  County  Commissioners,  and  ap- 
propriated gasoline  tax  moneys  for  debt-service  purposes  on  the  road 
and   bridge    bonds. 

The  second  resolution  requests  the  Si^te  Board  of  Administration 
to  withhold  payments  or  disbursements  of  any  further  sums  of  money 
in  its  hands  resulting  from  gasoline  tax  revenues  belonging  to  Osceola 
County  until  further  action  by  the  said  Board. 

The  first  resolution  indicates  that  the  revision  in  the  budget  was 
made  because  of  pending  mandamus  proceedings  resulting  from  a  failure 
to  make  a  sufficient  levy:  the  second  resolution  indicates  that  either 
the  original  mandamus  proceedings  or  others  are  now  pending;  and 
that  it  is  to  the  best  interest  of  the  County  to  not  expend  the  gasoline 
moneys  until  the  questions  involved  in  the  said  mandamus  suits  have 
been  determined. 
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It  is  my  opinion  that  the  Board  of  Administration  is  not  author- 
ized to  comply  with  the  second  resolution  by  withholding  the  payment 
or  disbursement  of  such  funds.  The  mere  bringing  of  a  suit  for  a  levy 
without  an  actual  impounding  of  the  funds,  in  no  manner  affects  the 
power  or  duty  of  the  Board  of  Administration  to  continue  the  disburse- 
ment thereof  under  the  statute. 

Furthermore,  the  resolution  of  November  5,  1934,  constituted  an 
appropriation  of  these  funds,  and  their  subsequent  diversion  to  other 
purposes  or  an  attempt  to  so  divert  them  or  otherwise  differently  dis- 
pose of  them  is  of  no  avail. 


Jime  5,  1935. 

BOARD  OF  ADMINISTRATION— PUTNAM  COUNTY— PLAN  FOR 
REPAYMENT  OF  FUNDS  ADVANCED  TO  OTHER  FUNDS 

Dear  Sir: 

This   acknowledges  your   communication  of  May   8,    1935,   wherein 

you  advise  that  In  the  latter  part  of  1932.  special  road  and  bridge  dis- 
trict No.  7  of  Putnam  County  needed  approximately  $13,000  to  meet 
a  certain  maturity  then  falling  due;  and  that  upon  request  of  the  Board 
of  Bond  Trustees  of  said  County,  $9,000  was  advanced  from  the  funds 
to  the  credit  of  the  County  Highway  Bond  issue  of  July  1,  1926,  and 
$4,000  from  the  Court  House  Bridge  and  Hard  Surface  Highway  Bonds 
of  May  7,  1909;  that  the  said  Board  of  Bond  Trustees  agreed  to  repay 
said  funds  out  of  toll  moneys  in  their  hands,  but  such  moneys  were 
at  the  last  minute  caught  in  the  failure  of  the  Putnam  National  Bank 
of  Palatka  where  they  were  on  deposit. 

It  was  then  agreed  that  such  advances  should  be  repaid  out  of 
moneys  recovered  by  the  Bond  Trustees  from  collateral  held  as  security 
for  deposit  of  funds  in  the  said  Putnam  National  Bank. 

Inquiry  Is  now  made  of  you  whether  or  not  the  Board  of  Administra- 
tion may  settle  this  matter  by  following  one  of  the  two  courses,  to-wit: 

H)  The  Board  of  Administration  accept  In  settlement  of  the 
$13,000  advances  past  due  bonds  of  the  County  Highway  Issue  of  July 
7.  1926:  $5,000  of  which  are  part  of  an  $18,000  maturity  due  July  1. 
1933  (which  is  the  oldest  past  due  principal  item),  and  $3,000  of  which 
is  part  of  a  $20,000  maturity  due  July   1,   1934. 

<2>  As  an  alternative  to  (1),  that  the  Board  permit  the  $9,000  ad- 
vance from  the  County  Highway  Bond  fund  to  be  repaid  with  $9,000  In 
past  due  bonds  of  the  same  issue. 

It  is  my  opinion  that  you  may  not  follow  the  first  plan  above  out- 
lined, because  it  will  clearly  amount  to  a  preferential  payment  of  the 
funds  in  hand  of  the  $8,000  in  bonds  due  July  1,  1934. 
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As  to  the  second  alternative,  you  advise  that  there  are  now  more 
than  sufficient  funds  on  hand  to  meet  the  July  1,  1935,  interest  ma- 
turity, and  ttiat  it  appears  entirely  possible  that  sufficient  funds  will  be 
available  by  said  July  1st  to  pay  the  entire  $18,000  outstanding  de- 
faulted  principal  less  the  $5,000  so  taken  in, 

I  therefore  advise  that  provided  fujid,s  are  available  to  pay  the 
interest  maturities  and  leave  a  surplus  of  $13,000  so  that  the  remainder 
of  the  $18,000  maturity  may  be  paid  in  full,  you  are  authorized  to  accept 
the  $5,000  in  bonds  mentioned  as  a  credit  in  payment  of  this  advance 
from  the  County  Highway  Fund  of  the  July  1,   1926  issue. 


June    11.    1935. 

BOARD  OP  ADMINISTRATION— PURCHASE  OP  BONDS   UNDER 

CHAPTER  15891,  ACTS  OF  1933   i  KANNER  BILL)    WHICH 

HAVE  BEEN  TAKEN  IN  UNDER  CHAPTER  16252, 

ACTS  OF  1933    (FUTCH  BILL> 

Dear  Sir: 

This  acknowledges  yours  of  June  5th.  wherein  you  Inquire  whether 
or  not  the  Board  of  Administration  may  purchase  under  the  provisions 
of  Chapter  15891,  Laws  of  Florida.  Acts  of  1933,  commonly  known  as 
the  Kanner  Bill,  bonds  which  have  been  taken  In  for  taxes  under  Chap- 
ter 16252.  Laws  of  Florida,  Acts  of  1933.  commonly  known  as  the  Futch 
BiU. 

It  is  my  opinion  that  the  Clerk  of  the  Circuit  Court  has  no  au- 
thority to  dispose  of  these  bonds  in  such  manner,  and  that  therefore 
the  Board   of   Administration  is   not   authorized   to  so  purchase   them. 


May   31,   1935. 

BOARD   OF   ADMINISTRATION— LAKE    COUNTY— HOUSE    BILL   NO. 
1392,  CHAPTER   16807,  ACTS  OP  193S 

Dear  Sir: 

This  is  in  response  to  your  oral  Inquiry  as  to  whether  or  not  the 
Board  of  Administration  is  authorized  to  comply  with  Rouse  Bill  No, 
1392,   1935  Session. 

This  bill  provides  for  the  payment  of  the  costs  of  refunding  opera- 
tions in  counties  of  a  certain  population  out  of  money  in  the  tiands  of 
the  Board  of  Administration,  as  requested  by  the  Board  of  County  Com- 
missioners. 

You  have  also  handed  me  resolution  from  the  Board  of  County 
Commissioners  of  Lake  County  making  such  request. 
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I  beg  to  advise  that  the  above  mentioned  bill  is  unconstitutional  but 
until  declared  so  by  a  court  of  competent  jurisdiction  the  Board  of  Ad- 
ministration may  act  thereon  and  be  protected  thereby.  The  resolution 
of  the  Board  of  County  Commissioners  Is  sufficient  authorization  for 
your  compliance  therewith. 


May  24,   1935. 

BOARD  OP  ADMINISTRATION— VOLUSIA  COUNTY— TURNBULL 

SPECIAL  ROAD  AND  BRIDGE  DISTRICT— DAYTON  A  BEACH 

SPECIAL    ROAD  AND   BRIDGE    DISTRICT 

Dear  SiT-- 

This  is  in  answer  to  your  inquiry  under  date  of  March  29,  1935,  as 
supplemented  by  your  communication  of  May  20,  1935,  regarding  the 
above  matters. 

You  have  enclosed  copies  of  resolutions  passed  by  the  Board  of 
County  Commissioners  of  Volusia  County,  Florida,  wherein  and  whereby 
the  said  Board  re-allocates  the  levies  for  debt-service  purposes  in  the 
above  mentioned  two  districts,  so  as  to  provide  the  payment  of  specific 
securities  owned  by  a  relator  who  had  theretofore  instituted  mandamus 
proceedings,  and  whose  suits  were  dismissed  upon  such  re -allocation. 

The  Board  of  County  Commissioners  was  evidently  acting  upon 
authority  of  the  case  of  Harris  vs.  City  of  Fort  Pierce,  111  Fla.  394,  149 
So.  338. 

It  is  nay  opinion  that  you  may  proceed  to  carry  out  the  request 
contained  in  said  resolutions  with  the  following  exceptions: 

The  Board  of  Administration  is  not  authorized  nor  reQuired.  nor 
is  it  under  any  enforceable  duty,  to  pay  interest  after  maturity  on  past 
due  bonds. 

TThis  is  in  line  with  my  opinion  of  June  1st,  1934.  and  I  therefore 
advise  that  no  interest  after  maturity  may  be  paid  on  the  past  due 
bonds   involved.  ' 

Section  8  of  the  Resolution  with  reference  to  Turn  bull  Special  Road 
and  Bridge  District  is  so  indefinite  that  I  advise  you  are  not  authorized 
to  proceed  thereunder  with  reference  to  the  interest  involved,  which 
evidently  refers  to  interest  on  bonds  numbered  18  to  23  inclusive,  dated 
July  :.  1925.  and  due  July  1,  1932. 

llie  question  of  Interest  on  bonds  61.  62,  and  63  of  Daytona  Beach 
Special   Road   and   Bridge    District   is   covered   by   what   is   hereinabove 

stated. 
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I  also  refer  you  to  my  prior  opinion  under  date  of  Marcti  39.  1935. 

with  reference  to  a  similar  situation. 

I  rettim  herewith  your  me  as  transmitted  to  me  in  connection  with 
your  inquiry, 

Kfoy  24.    1935. 

BOARD    OP    ADMINISTRATION— PURCHASE    OF   BONDS    UNDER 

CHAPTER    15891.   ACTS  OF    1933,   WHERE  COUPONS  HAVE 

BEEN  REDUCED  TO  JUDGMENT 

Dear  Sir: 

This  is  in  response  to  your  communication  of  the  10th  Inst,,  regard- 
ing  the  above  matter. 

The  situation  presented  involves  the  purchase  of  certain  bonds 
under  the  provisions  of  Chapter  15891.  Acts  of  1933,  commonly  known 
as  the  Kanner  Act.  where  certain  coupons  attached  to  such  bonds  have 
been  reduced  to  judgment,  along  with  all  other  coupons  deposited  with 
a  bondholders  protective  committee. 

It  is  my  opinion,  In  line  with  my  prior  opinion  under  date  of  Decem- 
ber 11,  1934,  reported  on  page  153  of  the  1933-34  Report,  that  you  are 
authorized  to  purchase  these  bonds  and  at  the  same  time  receive  a 
partial  satisfaction  of  the  judgment  to  the  extent  of  the  coupons  and 
interest  thereon  included  in  such  judgment.  You  should  not  take  any 
assignment  of  the  Judgment  but  a  partial  satisfaction  thereof. 


May    18,    1935. 

BOARD   OF  ADMINISTRATION— MYAKKA  SPECIAL   ROAD   AND 

BRIOCE     DISTRICT — MANATEE     COUNTY — DISBURSEMENT 

OF  FUNDS  ON  HAND 

Dear  Sir: 

This  acknowledges  yours  of  April  5.  1935,  and  supplemental  letter 
of  May  10,  1935,  together  with  certified  copy  of  resolution  of  the  Board 
of  County  Commissioners  of  Manatee  County. 

The  situation  revealed  by  your  communication  Is  briefly  as  follows; 

There  is  a  $90,000  bond  Issue  outstanding  under  date  of  March  1, 
1923  at  six  per  cent  interest.  $20,000  <or  20  of  these  bonds)  matured 
March  1.  1935.  Of  these  twenty  bonds,  nineteen  are  owned  by  one  In- 
dividual. The  entire  issue  is  in  process  of  refunding,  and  refunding 
bonds  have  been  tendered  to  present  bondholders. 
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The  owner  ol  the  said  nineteen  bonds  has  offered,  if  three  of  the 
bonds  are  paid  at  par.  to  place  the  remainder  on  deposit  with  you  to 
be  exchanged  for  the  refunding  bonds  when  the  program  is  completed, 
and  to  take  Ave  per  cent  interest  for  the  remaining  interest  coupon 
on  each  of  the  nineteen  bonds. 

The  resolution  requests  that  this  be  done,  and  that  the  entire  in- 
terest maturity  due  March  1,  1935,  be  paid  at  the  refunding  rate  ol  five 
per  cent. 

You  have  advised  me  that  today  there  is  now  a  cash  balance  to  the 

credit  of  this  issue  of  $6,866.46,  which  is  amply  sufficient  to  pay  three 
of  the  bonds,  hold  sufficient  for  the  owner  of  the  remaining  bonds  ma- 
turing, and  to  pay  interest,  even  at  the  rate  of  six  per  cent  on  the  re- 
maining seventy  bonds  in  the  issue. 

I  therefore  advise  that  the  Board  of  Administration  may  legally 
proceed  to  carry  out  the  resolution  of  the  Board  of  County  Commis- 
sioners of  Manatee  County. 

We  herewith  enclose  matters  in  your  flle  referred  to  us. 


April   23,  1935. 

BOARD  OF  ADMINISTRATION.   STATE    EX  REL  GILLESPIE   ET   AL, 

VS.  SHOLTZ  ET  AL— CIRCUIT  COURT  LEON  COUNTY— 

SUMTER  COtTNTY 

Dear  Sir: 

This  acknowledges  yours  of  the  23rd  Instant  regarding  the  above 
matter.  You  enclose  copy  of  alternative  writ  of  mandamus  served  upon 
you  in  the  above  entitled  cause  at  9:45  this  morning.  The  suit  seelts 
to  require  payment  of  one  hundred  and  sixty  odd  thousands  of  dollars 
out  of  ad  valorem  and  gasoline  tax  moneys  in  the  custody  of  the  Board 
of  Administration  and  in  your  custody  as  County  Treasurer  Ex  Officio, 
standing   to  the   credit  of   Sumter   County. 

You  also  call  attention  to  the  passage  of  Senate  Bill  No.  361  ap* 
proved  by  the  Governor  Saturday  last,  requiring  the  Comptroller  to 
draw  and  the  State  Treasurer  as  Ex  Officio  Treasurer  of  Sumter  County 
to  pay  certain  warrants  in  payment  of  approximately  $32,000  in  out- 
standing obligations,  bills,  debts,  and  liens  due  and  owing  by  Sumter 
County  to  various  creditors,  such  payment  to  be  made  out  of  the  gasoline 
tax  moneys. 

You  also  advise  that  you  understand  the  Board  of  Administration 
warrants  have  been  signed  and  were  on  the  desk  of  the  Comptroller 
ready  to  be  delivered  at  the  time  of  the  service  of  the  above  mentioned 
writ:  you  do  not  know  whether  actual  delivery  of  such  warrants  has 
t>een  made,  but  you  do  know  that  none  of  said  waiTants  has  been  paid, 


BrENNIAL  REPORT  OF  THE  ATTORNEY   GENERAL  187 

KANNERBILL  (Chapter  15891  of  1933 1 

It  is  my  opinion  that  prior  to  actual  disbursement  of  the  funds  by 
imyment  of  the  warrants,  the  effect  of  the  service  of  the  writ  of  man- 
damus  is  to  impound  those  funds  in  your  hands,  and  that  you  should 
not  pay  the  same  out  pending  an  adjudication  by  the  Courts  as  to 
whether  or  not  such  funds  are  liable  to  the  payment  of  the  securities 
involved  in  the  alternative  writ. 

Prom  the  above  it  is  apparent  that  there  are  not  sufficient  fimds 
to  satisfy  both  the  writ  and  comply  with  the  said  Senate  BUI  361. 
Payments  not  having  been  made  of  the  warrants  drawn  pursuant  to 
said  Senate  Bill  361,  the  effect  of  the  service  of  the  writ  is  to  im- 
poimd  the  funds  in  your  hands  covered  by  the  writ,  and  it  is  now  for 
the  Courts  to  determine  the  rights  involved. 


March  20,  1935. 

BOARD  OF  ADMINISTRATION— PAYMENT  OP  INTEREST  ON  PAST-  ; 
DUE   BONDS   FOLLOWING  PAYMENT  OF  PRINCIPAL  THEREOF       * 

Dear  Sir: 

This  is  in  response  to  your  communication  of  March  22.  wherein 
you  advise  that  bondholders  owning  bonds  of  a  road  and  bridge  district 
received  partial  payment,  pro-rata  with  other  bondholders,  and  de- 
posited the  bonds  under  a  trust  receipt  with  you.  As  funds  accrued, 
the  principal  of  said  bonds  were  ultimately  paid  in  full  and  the  bond* 
holders  now  make  claim  for  interest  from  the  maturity  date  until  final 
payment  of  the  balances  remaining  unpaid  In  the  interim. 

You  ask  whether  or  not  the  Board  of  Administration  is  authorized 
to  pay  such  interest. 

The  bond  provides  for  interest  thereon  "from  the  date  of  this  bond 
until  paid,  at  the  rate  of  6'7r  per  annum,  payable  semi-annually,  upon 
presentation  and  surrender  of  the  annexed  Interest  coupons  as  they 
severally  become  due." 

It  is  my  opinion  that  the  Board  of  Administration  may  not  l^slly 
disburse  funds  in  payment  of  the  interest  claimed  nor  is  it  under  any 
duty  to  do  so. 


March  2B.   1935. 

BREVARD    COUNTY— BOARD    OP    ADMINISTRATION— AUTHORITY 

TO  COMPLY  WITH  RESOLUTION  RESPECTING  ALLOCATION 

AND  APPROPRIATION  OF  LEVY  ALREADY  MADE 

Dear  Sir: 

This  is  in  response  to  your  communication  of  March  16,  1935.  where- 
in you  enclose  copy  of  resolution  adopted  by  the  Board  of  County  Com- 
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missioners  of  Brevard  County  under  date  of  March  5.  1935. 

While  the  resolution  does  not  so  state,  you  advise  that  it  is  your 
understanding  that  the  said  resolution  was  in  compliance  with  a  per- 
emptory writ  of  mandamus  commanding  a  four  mill  levy  for  the  pay- 
ment of  bonds   owned   by   the  Havana  State   Bank. 

The  resolution  appropriates  and  allocates  as  of  the  date  of  the 
original  levy  resolution,  to -wit,  September  17,  1934,  a  four  mill  tax 
levy  for  the  sole  and  exclusive  purpose  of  paying  the  bonds  involved. 

You  ask  whether  or  not  the  Board  of  Administration  may  carry 
out  the  terms  of  this  resolution  as  to  moneys  heretofore  or  hereafter 
received  as  a  result  of  the  said  resolution.  In  accordance  with  my 
opinion  under  date  of  January  24,  1935,  in  a  similar  transaction  involv- 
ing Atlantic-Gutf  Special  Road  and  Bridge  District,  I  advise  that  the 
Board  of  Administration  may  comply  with  the  terras  of  this  resolution. 
(See  Harris  vs.  City  of  Port  Pierce.  Ill  Pla.  374.  149  So.  338.) 

1  am  herewith  enclosing  the  resolution  involved. 


March   29,   1935. 

WAKULLA    COUNTY— BOARD    OF    ADMINISTRATION— AUTHORITY 
TO  SELL  BONDS  TTKT.n  IN  A  SINKING  FUND  FOR  LESS  THAN  PAR 

Dear  Sir- 

This  acknowledges  yours  of  the  16tb,  wherein  you  enclose  copy  of 
resolution  adopted  by  the  Board  of  County  Commissioners  of  Wakulla 
County  under  date  of  March  4.  1935,  directing  the  Board  of  Administra- 
tion to  sell  to  a  named  individual  $41,000  par  value  of  various  county 
and  special  road  and  bridge  district  bonds,  which  bonds  were,  by  direc- 
tion of  the  WakuUa  County  Board,  pm-chased  several  years  ago  as  sink- 
ing fund  investments  for  the  said  Wakulla  County.  The  sale  price  con- 
templated is  $31,740. 

Pursuant  to  my  opinion  under  date  of  October  31,  1934  (see  pages 
181-2,  1933-34  Report  of  Attorney  General),  I  advise  that  the  Board 
of  Administration  has  no  authority  to  accept  less  than  par  for  bonds 
held  in  sinking  fimd  accounts  nor  does  the  Board  of  Administration  have 
authority  to  change  the  form  of  an  investment  held  in  a  sinlting  fund 
accounts.     (See  State  ex  rel  Pinellas  County  vs.  Sholtz,  155  So.  736) . 

I  am  returning  herewith  matters  enclosed  in  your  communication. 
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March   14,   1935, 

UNION  COUNTY— OPERATION  UNDER  KANNER  BILL— CHAPTER 

1S891,  ACTS  OP  1933 

Dear  Sir: 

This  is  in  response  to  your  inquiry  concerning  the  right  of  Dnion 
County  to  invoke  the  provisions  of  Chapter  15891.  Laws  of  Florida.  Acts 

of  1933,  commonly  known  as  the  Kanner  Act. 

You  have  submitted  to  us  a  Resolution  invoking  the  Kanner  Act 
under  date  of  February  4.  1935.  You  advise  that  subsequent  thereto  and 
about  February  27,  1935,  pursuant  to  bids,  you  received  certain  offerings, 
and  that  the  Board  of  County  Commissioners  has  now  passed  under  date 
of  March  5,  1935,  a  resolution  accepting  certain  of  the  offerings  so  made. 

We  have  also  been  furnished  with  a  copy  of  a  peremptory  writ  of 
mandamus  issued  by  the  Supreme  Court  in  the  case  of  State  ex  rel 
Olllespie  et  a).  Relators,  vs.  J.  L.  Douglas  et  al.  as  and  constituting  the 
Board  of  Commissioners  of  Union  County,  Florida,  and  the  Clerk  of  the 
Circuit  Court  of  such  county,  and  the  Tax  Ass^sor  thereof,  as  Re- 
spondents. 

This  peremptory  writ  of  mandamus  commands  the  revision  of  the 
budget  for  Union  County  for  the  year  1934-35.  so  as  to  include  therein 
an  appropriation  item  equal  to  the  amount  certified  by  the  Board  of 
Administration  as  necessary  to  be  raised  by  ad  valorem  taxes  for  prin- 
cipal, interest,  and  sinking  fund  requirements  for  the  fiscal  year  ending 
September  30,  1935,  to  pay  the  interest  on  certain  issues  of  UDion  County 
bonds;  and  the  levying  of  a  tax  sufficient  to  raise  such  amount. 

We  have  checked  the  proceedings  in  the  mandamus  action,  and  find 
the  record  shows  that  the  gasoline  tax  moneys  were  estimated  by  the 
Board  of  Administration  in  its  annual  report  under  Chapter  14488,  Acts 
of  1929,  and  the  same  was  used  by  the  Board  of  Bond  Trustees  (Union 
County  stlU  has  a  Board  of  Bond  Trustees  functioning)  in  certifying 
to  the  Board  of  County  Commissioners  the  amount  of  ad  valorem  taxes 
which  would  be  necessary. 

It  Is  my  opinion  that  under  the  facts  stated  in  the  light  of  this 
peremptory  writ  of  mandamus,  the  Board  of  County  Commissioners  may 
not  now  divert  the  gasoline  tax  moneys  for  use  under  the  said  Kanner 

Act. 

We  enclose  herewith  copy  of  the  peremptory  writ  furnished  us. 
which  we  ask  that  you  return  to  the  Honorable  Joe  Hill  Williams,  At- 
torney for  the  Board  of  County  Commissioners.  Lake  Butler.  Florida. 
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January  30.  1935. 

BOARD  OF  ADMINISTRATION— COMPROMISE  OF  PENDING  MAN- 
DAMUS   PROCEEDINGS— TWO    SUITS,    STATE    EX    REL    DAVIN 
VS.    SHOLTZ    (CIBpmT    COURT  LEON    COUNTY.   NOS.   2271 

AND   2294 — OKEECHOBEE    COUNTY) 
f- 
Dear  Sir: 

This  is  in  response  to  your  communication  of  January  28th,  wherein 
you  enclose  certified  copy  of  Resolution  adopted  by  ttie  Board  of  County 
Commissioners  of  Okeechobee  County,  requesting  and  authorizing  the 
Board  of  Administration  to  compromise  the  above  two  causes. 

Cause  No,  2271  involves  a  $1000  bond  and  coupons  totalling  $90,  and 
impounded  $1090.  Cause  No.  2294  involved  two  bonds  each  in  the  sum 
of  $1000  and  coupons  totalling  $450.  but  only  impounded  $2157.91. 

The  contemplated  settlement  as  disclosed  by  the  Resolution  involves 
the  inclusion  of  an  additional  t>ond  not  covered  in  either  of  the  said 
suits,  but  calls  for  payment  of  $3500  when  the  two  suits  impounded  but 
$3247.91. 

It  is  my  opinion  that  the  Board  of  Administration  Is  not  authorized 
to  use  any  funds  except  those  actually  impounded  by  the  writs  sued  out 
in  the  cause  sought  to  be  compromised  in  any  of  these  matters  involving 
a  settlement  or  compromise  of  pending  litigation.  Otherwise  the  aS 
valorem  tax  moneys  would  virtually  be  used  to  effect  a  preferential  pay- 
ment to  the  relator  in  a  mandamus  proceeding. 

I  return  herewith  the  Resolution  enclosed  In  your  letter. 


January    24.    1935. 

BOARD  OP  ADMINISTRATION— AUTHORITY  TO  SETTLE  PENDING 
LITIGATION  BY  COMPROMISE  AND  PAYMENT 

Dear  Sir: 

This  is  in  response  to  your  three  commiuiications  of  January  tenth, 
1935,  all  of  which  involve  the  authority  of  the  Board  of  Administration 
to  settle  litigation  now  pending  against  it  by  compromise  and  payment 
of  the  claims  involved. 

Pursuant  to  my  prior  opinion,  under  date  of  January  22.  1935.  In  a 
like  situation,  I  now  advise  that  upon  request  of  the  Board  of  County 
Commissioners  or  other  body  having  authority  in  the  premises,  the 
Board  of  Administration  is  authorized  to  compromise  and  settle  litiga- 
tion of  this  sort  by  payment  of  the  claims  involved.  Such  payment,  of 
course,  is  to  be  made  only  from  ad  valorem  tax  moneys  impounded  by 
the  writs  of  mandamus  issued  in  the  causes  to  be  settled. 
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I  further  advise  that  there  is  no  legal  objection,  In  the  event  the 
particular  writ  of  mandamus  has  impounded  an  Insufficient  fund  to  pay 
relator's  claim  in  full,  to  allow  an  amendment  so  as  to  reduce  the  claim 
to  the  extent  only  of  the  funds  impounded. 

I  further  advise  that  the  Question  of  expediency,  policy  or  propriety 
of  mailing  each  particular  settlement,  must  be  determined  by  the  Board 
of  Administration  In  the  light  of  the  facts  and  clrcumsta.Qces  of  each 
particular  case. 

I  herewith  enclose  all  documents  enclosed  in  your  communications 
of  January  10,   193S. 


January  24.   1935. 

STATE  EX  REL  BEN  HUR  LIFE  ASSOCIATION  VS.  BOARD  OF  BOND 
TRUSTEIES.  ATLANTIC  GULP  AND  SPECIAL  ROAD  AND  BRIDGE 
DISTRICT— CIRCUIT  COURT,  INDIAN  RIVER  COUNTY,  NO. 
1537— BOARD    OF    ADMINISTRATION— AUTHORITY    TO 
COMPLY  WITH  RESOLUTION  EFFECTING  SETTLE- 
MENT OF  ABOVE  CAUSE 

Dear  Sin 

This  acknowledges  receipt  of  your  communicaUoa  of  January  tenth. 
involving  the  above  matter. 

The  above  suit  was  instituted  to  secure  payment  of  interest  due 
March  first  and  September  first,  1935,  aggregating  $2200.00,  represented 
by  interest  coupons  owned  by  the  relator  in  the  above  cause.  Peremp- 
tory writ  was  issued  December  31,  1934,  requiring  a  levy  to  be  made 
for  the  payment  of  said  items  during  the  fiscal  year  1934-35. 

The  fiscal  year  having  already  begun,  and  evidently  acting  upon 
the  authority  of  the  case  of  State  ex  rel  Harris  vs.  City  of  Fort  Pierce. 
Ill  Pla.  374,  146  So.  338.  the  Board  of  Bond  Trustees  passed  its  resolution 
amending  its  prior  resolution  of  June  1,  1934,  so  as  to  appropriate  and 
allocate  three  mills  of  the  prior  fifteen  mill  levy  to  the  payment  of 
relator's  said  claim.    This  was  done  In  lieu  of  an  additional  levy. 

It  is  my  opinion  that  the  Board  of  Administration  is  authorized  to 
carry  out  the  terms  of  the  said  resolution,  as  to  moneys  heretofore  or 
hereafter  received  as  a  result  of  the  fifteen  mill  levy  for  the  said  fiscal 
year  to  the  extent  of  three  mills  thereof  to  be  credited  to  a  special 
account  for  the  payment  of  the  relator's  said  coupons, 

I  am  returning  herewith  the  resolution  involved. 
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January   25.    1935. 

BOARD   OF  ADMINISTRATION   HAS   AUTHORITY  TO   ADOPT  SET- 

TIEMENT  MADE  BY  LIQUIDATOR  AND  BOARD  OF  COUNTY 

COMMISSIONERS  OF  LAKE  COUNTY  CONCERNING  CLAIM 

OF   SPECIAL  ROAD    AND  BRIDGE   DISTRICT   NO.   9 

Detsr  Sir: 

I  have  your  letter  of  January  nth.  in  reference  to  the  authority  ol 
the  Board  of  Administration  to  adopt  a  settlement  made  by  the  Liquida- 
tor of  a  defunct  bank  and  the  Board  of  County  Commissioners  of  Lake 
County  concerning  the  claim  of  Special  Road  and  Bridge  District  No.  9. 
In   yom-  letter,   you  state: 

"This  refers  to  a  mortgage  and  note  of  H.  H.  Ham,  $6,000  dated 
May  10,  1930.  due  March  15.  1931.  with  Interest  at  Z%  (no  payment  of 
principal  or  interest  having  ever  been  made)  which  came  Into  the 
possession  of  the  Board  of  Administration  at  the  time  of  the  general 
turnover  of  moneys,  securities,  claims,  etc.,  by  the  Bond  Trustees  of 
Special  Road  and  Bridge  District  No.  9  of  Lake  County,  same  being  a 
part  of  a  total  amount  of  notes,  mortgages,  etc.,  aggregating  $28,063.49 
so  turned  over  and  transferred  to  this  Board  by  said  Bond  Trustees,  as 
collateral  security  theretofore  accepted  by  them  to  protect  $17,000  road 
and  bridge  bond  funds  deposited  by  said  Trustees  (in  the  form  of  Cer- 
tificates of  Deposit)  in  the  Citizens  Bank  of  East  is,  (now  defunct)  which 
said  deposit  and/or  claim  therefor  has  been  subsequently  reduced  by 
partial  payments  and  credits  to  $16,897.56. 

"You  will  note  ••••»•  that  the  Liquidator's  Certificate  repre- 
senting this  claim  has.  pursuant  to  purported  agreement  between  the 
County  Attorney  and  the  said  Liquidator,  been  debited  $8,920.00  being 
the  amount  of  the  mortgage  $6,000  plus  accrued  interest  $2,920,  leaving 
a  balance  due  on  the  said  claim  of  $7,977.56. 

"County  Commissioners'  resolution  of  October  1,  1934,  not  received 
by  me  until  December  26th,  appears  to  ratify  the  action  of  that  Board's 
attorney  in  accepting  the  assignment  of  Ham  mortgage  by  the  Liquidator 
of  the  Bank  of  Umatilla  (this  is  a  palpable  error  in  copying  or  other- 
wise, as  the  transaction  concerns  the  Citizens  Bank  of  Eustis)  in  settle- 
ment of  the  claim  on  the  funds  of  Special  Road  and  Bridge  District  No. 
9  of  Lake  County,  but  this  would  not  appear  to  be  sufficient  authority 
for  the  Board  of  Administration  and/or  the  undersigned  to  accept  the 
Liquidator's  charge  hereinbefore  mentioned,  and  certainly  not  for  tlie 
sum  of  $8,920  smce  the  mortgage  is  for  only  $6,000  and  we  can  find 
nothing  anywhere  in  any  of  the  papers  to  indicate  that  the  County  of- 
ficials contemplated  making  any  such  allowance  representing  above  five 
years'  accrued  interest  on  said  mortgage  and  note." 
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tbat   the  transaction  has   been   approved  by  an  order   of  the  Circuit 
Court. 

Tou  request  my  opinion  as  to  whether  or  not  the  Board  of  Ad- 
ministration has  authority  to  accept  the  settlement  as  made  by  the 
Board  of  County  Commissioners  of  Lake  County  with  the  Uciutdator. 

Title  to  the  note  and  mortgage  being  in  the  Board  of  Administration 
at  the  time  of  the  purported  settlement  between  the  Board  of  County 
Commissioners  and  the  Liquidator,  the  transaction  should  have  been  be- 
tween the  Board  of  Administration  and  the  UQUidator,  and  the  formal 
assignment  of  mortgage  should  have  been  made  to  the  Board  of  Ad- 
ministration. 

It  is  my  opinion  that  the  Board  of  Administration  has  author!^ 
to  accept  the  settlement  made  by  the  Board  of  County  Commissioners. 
The  Board  of  Administration  had  authority  to  malce  the  settlement  at 
the  time  it  was  made  by  the  Board  of  County  Commissioners  and  I  see 
no  reason  why  this  settlement  may  not  be  adopted  and  agreed  to  by 
the  Board  of  Administration.  "In  a  situation  such  as  presented  by 
you,  it  is  my  opinion  that  the  Board  of  Administration  has  authority 
to  make  the  best  settlement  that  can  be  made  concerning  the  assets 
of  a  fund  being  administered  by  it  where  the  value  of  the  asset  is  ex- 
tremely doubtful.  If  the  Board  did  not  have  this  authority,  the  funds 
being  administered  by  it  in  such  a  situation  would  be  depleted  rather 
than  conserved  as  is  the  clear  intention  of  the  law,"  See  Opinion  to 
you  of  January  16,  193&. 

If  the  Board  of  Administration  accepts  the  settlement  as  proposed, 
I  suggest  that  the  mortgage  be  formally  assigned  by  the  Board  of  County 
Commissioners  to  the  Board  of  Administration. 

This  opinion  is  not  to  be  considered  as  in  conflict  with  or  In  any 
way  modifying  what  was  said  in  my  opinions  of  October  7,  1933,  January 
19,  1934,  and  October  31,  193i. 

1  am  returning  herewith  your  file. 


January  23,  1935. 

STATE  EX  BEL  MILTON  McEWEN  VS.  SHOLTZ  ET  AL.     (CmCUTT 
COURT  LEON  COUNTY,  NO.  2284) 

Dear  Sir-' 

This  acknowledges  yours  of  the  21st  instant,  wherein  you  advise 
that  the  Board  of  Administration  has  been  requested  to  make  a  com- 
promise settlement  of  the  above  entitled  mandamus  proceeding  at  the 
rate  of  ninety  cents  on  the  dollar. 

You  enclose  a  copy  of  relator's  compromise  oiTer,  together  with 
certified  copy  of  resolution  of  Board  of  County  Commissioners  of  Hardee 
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County,  agreeing  to  accept  the  same,  and  requesting  the  Board  cf  Ad- 
ministration to  make  settlement  on  such  basis. 

It  also  appears  from  your  letter  that  the  alternative  writ  has  im- 
pounded sulfictent  ad  valorem  funds  in  the  accounts  of  the  Issues  in- 
volved to  pa;  the  claim  of  two  Items  in  full  and  all  items  at  compromise 
rate. 

You  ask  for  my  opinion  as  to  the  legality  and  propriety  of  the 
proposed  compromise  settlement. 

I  advise  that  under  the  decision  of  the  Supreme  Court,  ad  valorem 
tax  moneys  may  be  impounded  by  a  mandamus  writ,  and  the  Board  of 
Administration  may  be  required  to  pay  out  under  the  first-come  first- 
served  doctrine  such  funds  in  discharge  of  obligations,  for  which  the 
levy  resulting  in  such  funds  was  made. 

I  further  advise  that  upon  request  of  the  Board  of  County  Com- 
missioners, or  other  body  having  authority  in  the  premises,  the  Board 
of  Administration  is  authorized  to  compromise  and  settle  litigation  of 
this  sort.  The  question  of  the  expediency,  policy,  or  propriety  of  making 
each  particular  settlement,  however,  must  be  determined  by  the  Board 
of  Administration  in  the  light  of  the  facts  and  circumstance  of  each 
particular  case. 

I  return  herewith  all  matters  enclosed  In  your  communication.     , 


January  16,  1935. 

BOARD  OF  ADMINISTRATION  HAS  AUTHORITY  TO  CANCEL  NOTE 

AND  MORTGAGE  HELD  BY  IT  FOB  THE  ACCOUNT  OF  SUMTER 

COUNTY   GENERAL  ROAD  BONDS    AND    ACCEPT    IN    LIEU 

THEREOF  BONDS  ISSUED  BY  FEDERAL  FARM 

MORTGAGE  CORPORATION 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  to  which  is  attached  a 
certified  copy  of  an  order  of  the  Court  dismissing  the  bankruptcy  pro- 
ceeding concerning  Sumter  County.  You  state  that  the  Board  of  Ad- 
ministration now  holds,  for  the  account  of  Sumter  County  General  Rc^d 
Bonds,  a  note  In  the  amount  of  $1,250.00  secured  by  a  mortgage  on 
lands  in  Sumter  County,  which  note  and  mortgage  is  of  doubtful  value; 
this  asset  came  into  the  hands  of  the  Board  of  Administration  by  virtue 
of  a  settlement  between  the  Bond  Account  and  the  defaulted  bank,  the 
UabiUty  of  the  bank  having  accrued  prior  to  the  time  that  the  Board 
of  Administration  began  to  function;  that  the  Board  of  Administration 
has  been  requested  by  the  Board  of  County  Commissioners  of  Sumter 
County  to  cancel  the  note  and  mortgage  and  to  accept  in  lieu  thereof, 
bonds  issued  by  the  Federal  Farm  Mortgage  Corporation  in  the  amount 
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of  $398.25.  You  request  my  opinion  as  to  the  authority  of  the  Board 
of  Administration  to  comply  with  the  request  of  the  Bo&rd  of  County 
Commissioners  of  Sumter  County. 

The  Board  of  Administration  has  authority  to  carry  out  the  trans- 
action as  proposed,  if  a  majority  of  Its  members  are  of  the  opinion  that 
it  is  to  the  best  Interest  of  the  bond  account.  In  a  situation  such  as 
presented  by  you,  it  is  my  opinion  that  the  Board  of  Administration  has 
authority  to  make  the  best  settlement  that  can  be  made  concerning  the 
assets  of  a  fund  being  administered  by  It  where  the  value  of  the  asset  Is 
extremely  doubtful.  If  the  Board  did  not  have  this  authority,  the  funds 
being  administered  by  it  in  such  a  situation  would  be  depleted  rather 
than  conserved  as  is  the  clear  intention  of  the  law. 

This  opinion  is  not  to  be  considered  as  In  conflict  with,  or  in  any 
way  modifying  what  was  said  in  my  opinions  of  October  7,  1933,  January 
19,  1934,  and  October  31,  1934. 

I  am  returning  certified  copy  of  order  of  dismissal. 
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February  26,  1936. 


BOARD    OF    ADMINISTRATION— BONOS    PLEDGED    AS    SECURITY 

FOR  PUBLIC  DEPOSITS— AUTHORITY  TO  ACCEPT  REFUNDINa 

BONDS  m  UEU  THEREOF.  AFTER  INSOLVENCY  OF  BANK 

Dear  Sir; 

1  have  your  letter  of  Pebnaary  21,  1936,  in  which  you  state  that  the 
Port  Pierce,  Florida,  bank  closed  on  September  9,  1932,  thus  freezing  a 
deposit,  at  which  time  collateral  security  for  the  balance  then  on  de- 
posit consisted  of  $9,000.00  of  Brevard  Special  Road  and  Bridge  District 
Refunding  bonds.  5 'it.  dated  October  1,  1929,  due  October  1.  1941,  being 
bonds  numbers  421  to  429  inclusive,  which  were  pledged  February  8,  1932. 

You  further  state  that  said  County  has  recently  refunded  certain 
of  its  bond  issues,  including  the  above  issue  of  bonds,  and  that  the  liqui- 
dating agent  of  said  bank  has  suggested  to  you  that  such  bonds  be 
exchanged  for  like  amount  of  new  Refunding  bonds  bearing  4f'2%  interest 
from  April  1.  1935,  to  April  1.  1945,  and  5'X  interest  from  April  1,  1945, 
to  April  1,  1964,  the  past  due  interest  on  the  old  bonds  to  be  paid  in  cash 
at  3^2%,  upon  delivery  of  such  new  Refunding  bonds. 

You  request  my  opinion  as  to  whether  or  not  you  have  authority 
to  make  such  exchange  as  suggested. 

In  line  with  my  opinion  under  date  of  October  7,  1933,  and  my 
opinion  under  date  of  January  19,  1934,  I  have  to  advise  that  Chapter 
14486,  Laws  of  Florida,  Acts  of  1929,  does  not  specifically  authorize, 
nor  is  there  any  statute  specifically  authorizing,  the  exchange  of  bonds 
on  the  basis  outlined.  It  cannot  be  -eaid  that  such  action  is  necessary 
in  the  performance  of  statutory  duties.  Therefore,  in  the  absence  of 
direct  legislative  authority  and  of  any  court  decision  authorizing  such 
action,  it  is  my  opinion  that  you  have  not  the  authority  to  make  the 
exchange  of  bonds  on  the  basis  suggested  by  the  liquidating  agent. 


January  7,  1938. 

BOARD    OP   ADMINISTRATION- FIRST   NATIONAL  BANK  OF 
PERRY— COLLATERAL  DEPOSITS 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  communication  of  December 
27.  1935,  enclosing  letter  addressed  to  you,  with  reference  to  the  Board 

of  Administration  joining  Mr. ,  who  is  Receiver  of  said  P^rst 

National  Bank  of  Perry,  in  petitioning  the  Court  for  authority  to  dis- 
pose of  bonds,  held  as  collateral  to  secure  deposits,  at  the  best  price 
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obtainable,  the  proceeds  to  be  held  in  trust  by  the  Court  until  such  time 
as  the  suit  of  Iron  Ross,  as  Receiver  of  the  First  National  Bank  of  Perry. 
V.  W.  V.  Knott,  et  al.,  T.  Eq.  21,  to  recover  the  collateral,  has  been  ad- 
judicated. You  state  that  the  Board  of  Administration  has  instructed 
that  the  matter  be  directed  to  the  attention  of  this  ofOce  for  handling 
and  advice  to  the  Board. 

It  appears  from  the  enclosed  letter  of  Mr. .  under  date 

of  December  16,  1935.  that  certain  bonds  of  the  Perry  Hotel  Company. 

now  in  default  as  to  interest,  are  in  your  possession;  that  Mx. 

believes  that  there  is  now  a.  limited  market  for  said  bonds;  and  that  it 
is  further  his  belief  that  foreclosure  proceeding  are  imminent. 

Quite  apart  from  the  question  of  the  power  or  authority  of  the 
Board  to  join  in  such  petition  to  the  court,  it  seems  that,  from  a  legal 
standpoint,  the  better  procedure  might  be  to  hold  on  to  the  bonds  in 
question  until  such  time  as  an  adjudication  is  had  of  the  rights  of  the 
parties  with  respect  to  such  collateral.  It  would  seem  that  there  Is  no 
necessity  at  this  time  of  disposing  of  said  bonds  and  placing  the  pro- 
ceeds  thereof  in  the  treasury  of  the  court,  I  am,  therefore,  of  the  opin- 
ion that,  untU  the  matter  of  rights  is  adjudicated,  said  bonds  should  be 
held  intact. 
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July   9.    1936, 


BOARD    OP    ADMINISTRATION— DESOTO    COUNTY— PAYMENT    OP 
ATTORNEY'S  FEES  PROM  GASOLINE  TAX  PONDS 

Dear  Sir: 

Your  letter  of  June  26,  1936,  has  been  received.  You  have  not  re- 
ceived an  earlier  reply,  as  Judge  Landls  has  been  confined  to  his  home 
as  a  result  of  his  recent  injuries  in  an  automobile  wreck. 

We  regret  that  there  is  no  way  in  which  we  can  consistently  rule  that 
this  fee  may  be  paid,  under  the  law,  from  the  source  indicated.  We  do 
not  question  the  fact  that  your  services  have  been  beneficial  to  the 
county  In  question,  but  it  is  simply  one  of  those  situations  in  which  the 
law  provides  definitely  as  to  the  use  of  moneys,  and  they  may  not  be 
used  In  otlier  ways. 


September  26,  1935. 

BOARD  OF  ADMINISTRATION— MADISON  COUNTY— AUTHORITY 

TO  EFFECT  COMPROMISE  OF  NOTE  HELJD  AS  SECURITY 

AGAINST  FROZEN  BALANCE  IN-  DEFUNCT  BANK 

Dear  Sir-- 

This  is  in  response  to  your  communication  of  September  24,  1935, 
with  reference  to  the  above  matter.  You  ask  whether  or  not  the  Board 
of  Administratton  is  authorized  to  make  a  compromise  settlement  on 
account  of  a  certain  note  held  by  it  as  security  against  a  frozen  balance 
in  a  defunct  bank. 

m  line  with  my  prior  opinions  under  date  of  January  16,  1935,  and 
January  25,  1935,  involving  situations  in  Sumter  and  Lake  counties  re- 
spectively. I  am  of  the  opinion  that  the  Board  of  Administration  is 
authorized  to  make  the  best  settlement  that  can  be  made  concerning 
the  assets  of  a  fund  being  administered  by  it  where  the  value  of  the 
asset  is  extremely  doubtful. 

I  suggest  that  the  proper  procedure  is  for  the  offer  of  compromise 
to  be  evidenced  by  a  certified  copy  of  resolution  passed  by  the  Board 
of  County  Commissioners  of  the  county  involved,  which  resolution 
sluould  also  request  the  Board  of  Administration  to  effect  the  settlement 
on  the  basis  set  forth  and  agreed  to  by  the  Board  of  County  Commis- 
sioners and  the  debtor. 
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July  18.  1S35. 

BOARD   OP  ADMINISTRATION— MADISON   COUNTY— ASSIGNMENT 
OP  NOTE  AND  MORTGAGE  HELD  IN  SINKING  FUND- 
CHAPTER  14486,  ACTS  OP  1929 

Dear  Sir: 

This  is  In  response  to  your  communication  of  June  14,  1935. 

Pursuant  to  Chapter  14486,  Acts  of  1929,  as  part  of  the  general  tam- 
over  by  county  bond  trustees,  there  came  into  the  possession  of  the  Board 
of  Administration  a  certain  note  secured  by  a  mortgage  which  had  been 
accepted  by  the  said  trustees  prior  to  the  time  the  Board  of  Administra- 
tian  was  created,  under  piedge  from  a  bank  as  security  for  coimty  road 
tiond  funds  deposited  in  said  banlt  by  said  tnistees. 

The  principal  amount  yet  due  is  $131.00  and  the  interest  has  ac- 
crued since  1930.  You  ask  whether  or  not,  upon  payment  of  the  sum 
of  $131.00,  the  Board  of  Administration  will  be  authorized  to  assign 
this  mortgage  and  note  to  a  third  person  who  is  paying  said  sum. 

It  is  my  opinion  that  the  Board  of  Administration  does  not  have 
authority  to  thus  in  effect  sell  this  asset  to  a  third  party. 


June  19,   1935. 

BOARD  OF  ADMINISTRATION— ST.  JOHNS  COUNTY— REFUNDS 
FOR  COMMISSIONS  OP  TAX  COLIiECTOR 

Dear  Sir: 

I  acknowledge  receipt  of  your  letter  of  the  14th  instant,  with  which 
you  enclose  certified  copy  of  resolution  by  the  Board  of  County  Commis- 
sioners of  St.  Johns  County,  requesting  that  said  Board  of  County  Com- 
missioners be  refunded  from  funds  in  the  hands  of  the  Board  of  Ad- 
ministration to  the  credit  of  the  road  bond  I,  &  S.  funds  of  St.  Johns 
County,  in  the  aggregate  of  $1,043.35,  said  amount  having  been  paid  by 
the  Board  of  County  Commissioners  of  said  county  to  the  county  tax 
collector  as  his  comml^ion  on  collections  of  1933  and  1934  of  funds  paid 
into  the  Interest  and  sinking  funds  of  said  county. 

It  appears  from  your  letter  that  it  has  always  been  the  practice  of 
the  Board  to  allow  collectors  their  commissions  from  road  and  bridge 
taxes  collected,  but  that  this  has  not  been  done  as  to  the  Tax  Collector 
of  St.  Johns  County,  and  that  your  records  do  not  show  that  any  com- 
missions were  deducted  by  him  for  the  periods  covered  in  the  statement 
referred  to. 

I  think  it  is  proper  under  the  circumstances  that  the  Board  reim- 
burse the  County  from  the  Road  Bond  I.  Si  S.  fund  to  the  credit  of  said 
county  for  the  commissions  thus  paid  to  the  Tax  Collector. 

I  am  returning  herewith  the  enclosures  with  your  lettCT. 
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March  6,   1935. 

BOARD  OF  ADMINISTTIATION— TAX  ASSESSORS'  COMMISSIONS 

Dear  Sir: 

This  acknowledges  yours  of  February  28th,  enclosing  correspondence 
to  the  Clerk  of  the  Board  of  County  Commissioners,  with  reference  to  a 
proper  manner  of  pro -rating  among  all  the  funds  involved,  the  higher 
rates  of  commission  which  the  law  provides  that  assessors  shall  receive, 
to- wit:     10 ^-c  on  the  first  $4,000,  and  59'c  on  the  nesct  $3,000. 

Ill  the  Instance  involved,  the  coimty  millage  is  a  countyi^'lde  assess- 
ment, with  f  294.215.20  being  the  total  county  taxes  extended.  The  com- 
missions of  the  tax  assessor  would  be  as  follows: 

$4,000.00  at  107c  $    400.00 

$3,000.00   at  5%    „ $    150.00 

$287,215.20   at  2%    $6,294.30 


Total    $294,215.20  Total    $6,294^0 

The  plan  suggested  is  to  divide  the  total  commissions  by  the  total 
taxes  to  arrive  at  the  commission  rate  or  factor,  which  would  be  .02139. 
(The  letter  says  the  factor  is  .2139,  but  you  will  note  this  is  an  error.) 

The  plan  then  provides  for  paying  out  of  the  county  funds  handled 
by  the  county  commissioners,  commissions  on  the  basis  of  the  millage 
assessed  for  county  purposes  at  the  rate  of  .02139:  and  the  commissions 
on  the  taxes  assessed  for  road  and  bridge  bond  purposes  handled  by 
yoiir  Board  in  like  manner. 

It  is  my  opinion  that  this  is  the  legal  and  equitable  method  of 
handling  this  matter. 


November    5,    1936. 

BOARD  OP  ADMINISTRATION— PUTNAM  COUNTY— RECEIPT  OF 
BONDS  DISTRIBUTED  UNDER  FUTCH  BILL 

Dear  Sir: 

This  refers  to  your  communication  of  October  28,  1936.  I  note 
therefrom  that  the  Clerk  of  the  Circuit  Court  of  Putnam  County,  Flor- 
ida, by  letter  dated  June  24,  1936,  transmitted  to  you  $15,000.00  of  bonds 
issued  by  the  Board  of  Public  Instruction  of  Putnam  County,  Florida, 
for  and  on  behalf  of  certain  special  tax  school  districts  in  said  county, 
together  with  $1560.00  of  matured,  and  unpaid  coupons  appurtenent 
to  such  bonds,  and  together,  also,  with  endorsement  on  certain  of  said 
bonds  purporting  to  evidence  $420.00  interest  accrued  thereon  after  their 
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maturity.  The  Cleric  in  Question  requested  your  receipt.  It  furtber 
appears  that  his  letter  to  you  disclosed  that  the  bonds  in  question  had 
been  received  by  him,  as  such  Clerk,  in  the  redemption  of  delinquent 
county  and  district  taxes  for  1931  and  prior  years,  under  Chapter  16292, 
Laws  of  Florida,  Acts  of  1933,  commonly  known  as  the  Putch  Bill. 

It  further  appears  that  you  have  been  furnished  with  copy  of  a 
purported  resolution  adopted  by  the  Board  of  County  Commissioners 
of  Putnam  County,  Florida,  whereunder  the  Board  of  County  Commis- 
sioners purport  to  direct  and  order  the  said  Clerk  to  deliver  school 
bonds  as  in  said  resolution  indicated,  to  the  taxing  units  and/or  dis- 
tricts of  Putnam  County,  Florida,  as  provided  in  said  Putch  Bill.  This 
resolution  discloses  an  attempt  to  make  distribution  as  is  provided  In 
said  bill.  However.  I  note  from  your  letter  that  the  purposes  for  which 
the  Clerk  asks  that  you  receive  the  bonds  in  question,  do  not  correspond 
with  the  purposes  for  which  they  were  distributed  by  said  resolution 
of  the  County  Commissioners.  In  such  a  situation,  of  course,  the  resolu- 
tion of  the  County  Commissioners,  making  the  distribution  in  question, 
and  not  the  letter  of  the  Clerk,  would  control.  It  is  certain,  therefore, 
that  you  would  be  authorized,  upon  receiving  them,  only  to  credit  them 
for  the  purposes  for  which  they  were  ordered  distributed,  and  that  pur- 
pose you  can  determine  only  from  the  resolution  making  the  distribu- 
tion. 1  note  also  that  the  copy  of  the  resolution  in  qu^tion  does  not 
purport  to  be  a  certified  copy.  If,  however,  it  is  a  true  and  correct  copy 
of  the  resolution  in  question,  then  you  would  be  authorized  to  receipt 
for  the  bonds  and  coupons  coming  to  you  in  the  nature  of  delinquent 
tax  collections  under  the  Board  of  Administration  act.  It  would  not  be 
necessary  for  you  to  receipt  for  any  interest  accrued  after  maturity,  as 
your  receipt  could  simply  show  that  the  bonds  In  question  were  received 
with  endorsements  thereon  denoting,  or  purporting  to  denote,  that  cer- 
tain interest  thereon  had  accrued  since  the  maturity  thereof.  With  the 
above  limitations,  therefore,  and  in  answer  to  your  question  as  to 
whether  it  is  your  duty,  as  Treasurer  of  the  Board  of  Administration, 
to  accept  and  receipt  for  the  bonds  and  coupons,  and  hold  them  for 
the  benefit  of  the  interest  and  sinking  funds  of  the  accounts  stated  In 
the  Clerk's  letter,  I  beg  to  advise  that  in  my  opinion,  it  is  your  duty. 
as  such  Treasurer,  to  accept  and  receipt  for  the  securities  in  question, 
but  that  they  should  be  held  for  the  benefit  of  the  interest  and  sinking 
funds  of  the  accounts  stated,  not  In  the  Clerk's  letter,  but  In  the 
resolution. 


October  27,   1938. 

BOAKD  OP  ADMINISTRATION— BREVARD  COONTY— EXCHANOB 
OP  SECURITIES  HELD  IN  INTEREST  AND  SINKING  FUND 

Dear  Sir: 

This  refers  to  your  favor  of  October  26,  1936.  in  which  you  request 
to  be  advised  whether  some  method  could  be  used  whereby  $44,060.00 
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of  City  of  Eau  Gallle  bonds  could  be  exchanged  for  $44,000,00  of  Town 
of  Palm  Bay  bonds,  held  in  an  interest  and  sinliing  fund  account,  as  an 
investment,  by  the  Board  of  Administration.  I  previously  advised  you, 
under  date  of  August  26,  1936.  that  the  Board  of  Administration  ex- 
pressed a  desire  neither  to  submit  itself  to  injunction  proceedings  nor 
to  authorize  the  filing  of  bill  in  equity  on  its  behalf,  for  the  purpose  of 
determining  the  propriety  of  a  reinvestment  of  such  sinking  fund.  I 
enclose  a  copy  of  that  letter  herewith. 

Under  date  of  August  29.  1936,  I  wrote  you,  in  response  to  your 
letter  of  August  28th.  and  advised  that  I  was  of  the  opinion  that  there 
is  no  authority  under  the  law,  whereby  the  Board  of  Administration, 
except  pursuant  to  authorization  of  a  court,  may  legally  exchange  such 
bonds  for  other  securities.    I  also  enclose  a  copy  of  that  letter. 

In  the  case  of  State  ex  rel.  Pinellas  County  vs.  Sholtz,  decided  June 
22,  1934,  and  reported  in  115  Fla.  561,  155  So.  736,  the  Supreme  Court 
of  Florida  pointed  out  that  the  proper  course  of  procedure  to  be  followed, 
in  bringing  about  a  Judicial  determination  of  the  authority  to  make  such 
an  exchange  as  you  suggest,  is  for  the  Board  of  Administration,  by  bill 
in  equity  filed  by  it,  in  its  capacity  of  statutory  trustee,  to  submit  to 
the  approval  of  a  chancellor,  the  propriety  of  a  desirable  and  authorized 
reinvestment  of  sinking  funds  in  any  new  forms  of  securities.  This 
action,  as  pointed  out  to  you  in  my  letter  of  August  20,  1936,  the  Board 
of  Administration  has  not  expressed  a  desire,  and  has  not  authorized 
this  office,  to  take.  You  will,  therefore,  see  that  there  is  nothing  which 
I  can  now  do  to  be  of  assistance  to  you  in  this  matter. 


November  14,  1936. 

BOARD  OP  ADMINISTRATION— MARION  COUNTY— REESTABLISH - 
MENT  OP  LOST  OR  DESTROYED  TRUST  RECEIPT 

Dear  Sir: 

I  have  your  letter  of  November  13,  1938,  requesting  my  advice  as 
to  whether  or  not  you  may  treat  the  certified  copy  of  an  order  of  the 
Circuit  Court  of  Leon  County,  Florida,  enclosed  with  your  letter,  as 
sufficient  evidence  of  the  reestablishment  of  the  lost  or  destroyed  trust 
receipt  referred  to  and  described  in  said  order,  and  if  thereupon,  you 
will  be  authorized  to  act  upon  this  court  order  just  as  if  the  original 
receipt  had  been  surrendered  to  your  office, 

I  have  examined  the  order  in  question,  which  was  entered  in  a 
proceeding  to  which  you  were  a  party,  and  am  of  the  opinion  that  you 
will  be  protected  in  acting  in  accordance  therewith,  and  that  it  may  be 
treated  by  you  precisely  as  if  the  original  receipt  had  been  presented 
to  your  office. 
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November  18,   1938. 

PROCEDURE  IN  MATTERS  OF  BOARD  OP  ADMINISTBATION 

Dear  Sir: 

This  refers  to  your  recent  communication  concerning  certain  cases 
pending  against  the  Board  of  Administration. 

I  do  not  know  of  any  way  by  which  that  board  could  be  required 
to  pay  over  Impounded  moneys  for  any  less  than  a  settlement  in  full 
of  the  securities  sued  on.  In  other  words,  such  board  would  not  be 
authorized  to  "half-pay"  a  bond,  thus  leaving  outstanding  some  unpaid 
portion  thereof,  as  an  entirely  different  form  of  obligation  from  the 
obligation  originally  issued. 

However,  in  such  matters,  I  do  not  attempt  to  pass  on  legal  ques- 
tions in  advance,  I  am  not  a  member  of  the  Board  of  Administration. 
which  is  composed  of  the  Governor,  Treastirer,  and  ComptroUer.  The 
orderly  course  of  procedure,  in  such  matters,  where  settlement  is  ad- 
vocated, is  for  the  proper  local  authority  to  submit  to  the  Board  of  Ad- 
ministration a  duly  certified  copy  of  its  resolution  requesting  the  set- 
tlement, and  outlining  the  terms  thereof.  The  Board  of  Administration 
them  takes  the  matter  up  and,  if  it  concurs  in  the  recommendation  of 
the  local  authority,  the  settlement  is  approved,  subject  to  my  opinion 
as  to  the  legality,  and  not  the  policy,  of  such  action.  You  can  well  see 
that,  with  this  the  course  of  procedure,  it  would  be  premature  for  me 
to  express  any  opinion  as  to  the  legality  of  a  contemplated  mode  of 
settlement  which  might  never  be  approved  by  the  Board  of  Administra- 
tion, as  a  matter  of  policy. 

In  connection  with  the  case  of  State  ex  rel.  Houston  v.  Bholtz,  re- 
ferred to  in  your  letter,  I  found  upon  checking  the  flies,  that  the 
amended  alternative  writ  of  mandamus  had  never  issued.  The  court, 
the  other  day,  issued  the  writ,  as  you  have  no  doubt  been  advised:  but 
I  am  now  Informed  that  this  writ  has  been  sent  to  you.  so  that  I  have 
been  lanahle  to  procure  a  copy  thereof.  I  shall,  therefore,  appreciate 
It  greatly  if  I  might  receive  two  copies  of  this  writ,  in  order  that  one 
may  be  sent  to  the  Board  of  Administration,  for  its  files,  and  that  1 
may  have  one  in  my  files.  It  is,  of  course,  essential,  where  a  suit  ts 
brought  for  impoundment,  that  we  know  exactly  what  the  claim  b  be- 
fore funds  may  be  impounded  and,  to  this  end,  I  am  particularly  de- 
sirous of  having  a  copy  of  this  writ. 
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April  29.  1S3S. 

COUNTY  OFFICERS— COUNTY  SURVEYORS— ELECTION  OP.  IN 
COUNTIES  LACKING  QUALIFIED  LAND  SURVEYORS 

Dear  Sir: 

You  have  requested  my  opinion  upon  the  following  Question:  May 
one.  otherwise  qualified,  who  is  not  a  registered  land  surveyor,  under  the 
laws  of  the  State  of  Florida,  be  elected  as  count;  surveyor  in  a  county 
of  the  State  of  Florida,  in  which  county  there  is  no  registered  land 
surveyor? 

Section  6  of  Article  vm  of  the  Constitution  of  the  State  of  Florids, 
provides  in  part  as  follows: 

"The  legislature  shall  provide  for  the  election,  by  the  quali- 
fied electors  in  each  county,  of  the  following  County  officers: 
*  *  *  a  County  surveyor.  The  term  of  office  of  all  County 
of  fleers  mentioned  in  this  section  shall  be  four  years  '  •  •. 
Their  powers,  duties  and  compensation  shall  be  prescribed  by 
law  •  •   •". 

Section  10  of  Article  XVIII  of  the  Constitution  provides  for  the 
first  election  of  County  surveyors. 

Section  252  Compiled  General  Laws  of  Florida,  1927.  provides  for 
the  election  of  a  County  surveyor,  and  reads  in  part,  as  follow: 

"*   ■   *  A.     •   •   •  County  surveyor  shall  be  chosen  for  each 

county  in  this  State,  by  its  qualified  electors  at  the  general  elec- 
tion A.  D.  1928.  and  every  four  years  thereafter'  *   •". 

Sections  2416  and  2418,  Compiled  General  Laws  of  Florida.  1927, 
provide  for  the  bond  which  is  required  of  County  surveyors. 

Section  2851  provides  in  general  as  to  the  duties  of  County  survey- 
ors, and  Sections  2854  and  2855  provide  for  their  compensation.  Section 
2852,  Compiled  General  Laws,  1927,  provides  for  the  oath  of  a  County 
officer.  Chapter  15,993.  Laws  of  Florida.  Acts  of  1933,  provides  for  the 
qualifications  of  County  siirveyors  in  counties  having  a  population  of 
not  less  than  4125.  and  not  more  than  4370,  according  to  the  Federal 
Census  last  preceding  May  3,  1933. 

Chapter  15.657.  Laws  of  Florida,  Acts  of  1931,  provides  for  various 
qualifications  as  conditions  precedent  to  the  registration  of  land  sur- 
veyors as  defined  in  that  statute.    Section  9  of  the  chapter  last  referred 
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to  expressly  exempted  from  the  provisions  of  said  chapter.  County  sur- 
veyors theretofore  duly  elected  and  them  holding  office  of  County  sur- 
veyor under  the  laws  of  Florida,  such  exemption  to  expire  upon  the  ex- 
piration of  such  term  of  office.  From  the  foregoing  provisions,  it  ap- 
pears that  the  Constitution  of  this  State  expressly  provides  that  the  Leg- 
islature shall  provide  for  the  election  of  a  County  surveyor  for  each  of 
the  counties  of  the  State  of  Florida,  and  shall  flx  the  powers,  duties  and 
compensation  of  such  County  surveyor:  that  the  Legislature  has  so  flxed 
the  powers,  duties  and  compensation  of  such  County  surveyors. 

Tour  question  makes  it  apparent  that,  if  there  is  no  qualified  and 
registered  land  surveyor  within  the  county  in  question,  the  purpose  of 
the  Constitution  to  provide  for  the  election  of  a  County  surveyor,  would 
be  defeated  if  one  not  so  registered  as  a  land  surveyor,  could  not  qualify 
and  be  elected. 

Therefore,  in  line  with  my  opinion  under  date  of  November  30,  1932. 
I  am  of  opinion  that  your  question  should  be  answered  in  the  affirmative. 

This  opinion  should  not  be  construed  as  dealing  with  any  question 
other  than  the  express  question  stated  above,  and  is  not  to  be  taken 
as  Indicating  any  opinion  on  my  part,  one  way  or  another,  as  to  the 
situation  which  would  exist  were  there  in  the  gc^mty  in  question,  reg- 
istered land  surveyors. 


July  17,   1935. 

OinCES— PERSON   NOT  TO    HOLD   TWO— POSITION   AND   OFFICE 

DISTINGUISHED 

Hear  Sir.- 

Section  15  of  Article  16  of  the  Constitution  of  Florida  prohibits 
persons  from  holding  or  performing  the  functions  of  more  than  one 
office  under  the  State  Government  at  the  same  time. 

Section  2155  of  the  Compiled  General  Laws  provides  for  the  em- 
ployment of  an  attorney  to  prosecute  criminal  cases  in  the  County 
Judge's  Com't.  Tliis  is  an  employment  as  distinguished  from  an  office 
and  the  Constitution  does  not  prohibit  an  officer  from  accepting  em- 
ployment under  said  Act. 

This  is  my  comment  on  the  matter  stated  in  your  letter  of  the  11th 
Instant. 
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February  26.   193«. 
OFFICEBS — PROBATION    OFFICERS— ABOLITION 
Dear  Sir.- 

I  have  your  letter  of  the  34th  instant  enclosinK  copy  of  letter  frotn 

Hon.  ■  Attorney,  Board  of  County  Commissioners.  Pt. 

Lauderdale,  Florida,  under  date  of  the  19th  instant,  with  reference  to 
the  Probation  Officer  of  Broward  County  appointed  under  Section  3690, 
Compiled  General  Laws  of  Florida,  1927.  It  is  stated  that  the  County 
Commissioners  would  like  for  said  office  not  to  be  Qlled  for  another 
term  provided  this  can  be  effected  by  omitting  the  appointment  of  a 
successor  to  the  present  incumbent.  Inquiry  is  made  as  to  whetlier 
the  present  incumbent  will  continue  in  office  after  his  term  has  expired 
in  the  event  a  successor  is  not  named. 

The  pertinent  part  of  Section  3690.  Compiled  General  Laws  of 
Florida,  1927,  reads  as  follows; 

"The  Governor  may,  upon  the  request  and  recommendation 
of  the  board  of  county  commissioners  appoint  at  least  one 
officer  of  either  sex  in  each  county,  who  shall  be  known  as  the 
probation  officer  of  the  county  for  which  he  or  she  is  appointed. 
The  term  of  the  probation  officer  shall  be  four  years  from  the 
date  of  appointment." 

Article  XVI,  Section  14  of  the  State  Constitution,  reads  as  follows: 

"All  State,  County  and  Municipal  officers  shall  continue  In 
office  after  the  expiration  of  their  official  terms  until  their 
successors  are  duly  qualified." 

In  22  Ruling  Case  Law  581,  Public  Officers,  295.  we  find  this  language; 

"An  office  created  by  the  ordinance  of  a  mtmicipal  corpora- 
tion may  also  be  abolished  by  ordinance." 

in  22  Ruling  Case  Law  562,  Public  Officers,  266,  the  principle  Is 
announced  that  in  the  absence  of  constitutional  or  statutory  provision 
as  to  the  removal  of  public  officers  the  power  of  removal  Is  considered 
as  incident  to  the  power  of  appointment,  and  there  is  a  citation  to  the 
case  of  Ex  parte  Henen,  13  Pet.  230.  10  U.S.  L.Ed.  138.  The  16th  head- 
note  in  the  case  of  State  ex  ret.  Landis  v.  Bird. ^Pla, ^ 

163  Sou.  248,  reads  as  follows: 

"Office  which  law  contemplates  shall  continue  in  existence 
as  created  until  abolished  remains  In  existence  unless  otherwise 
provided  by  law.  even  though  beginning  of  cycle  terms  of  office 
be  changed  and  incumbent  continues  in  office  until  after  expira- 
tion of  his  term  until  new  cycle  term  begins  under  amendment 
to  law." 
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Under  the  provisions  of  Section  3690,  Compiled  General  Laws,  above 
quoted,  it  appears  that  the  office  of  Probation  Officer  is  provided  for  by 
the  Legislature,  but  no  appointment  is  authorized  except  upon  the  request 
and  recommendation  of  the  Board  of  County  Commissioners.  1  do  not 
think  that  a  request  and  recommendation  of  the  Board  of  County  Com- 
missioners for  appointment  of  a  Probation  Officer  and  an  appointment 
by  the  Governor  under  such  request  can  have  the  effect  of  precluding 
the  said  Board  from  a  consideration  and  determination  of  whether  such 
office  shall  be  continued  and  making  appropriate  request  to  the  Governor 
in  connection  therewith.  It  seems  to  me  that  since  the  office  is  only 
created  under  the  statute  by  action  of  the  Board,  such  Board  would  have 
authority  to  reconsider  the  whole  matter  toward  the  close  of  any  four 
year  tenn  and  by  proper  resolution  discontinue  such  office  and  request 
the  Governor  not  to  appoint  a  successor.  The  law  appears  to  contemplate 
that  the  question  of  whether  or  not  there  shall  be  a  Probation  Officer 
for  any  County  rests  with  the  Board  of  County  Commissioners  of  the 
County. 


March  27,  1938. 

OFFICERS— COMPENSATION  WHEN  HOLDING  UNDER  ART.  XVI, 
SEC.  14.  STATE  CONSTITUTION 

Bear  Sir: 

I  have  your  letter  of  the  24th  instant  enclosing  copy  of  communi- 
cation from  County  Attorney  Calhoun  County,  Blountstown,  Florida, 
with  reference  to  fees  in  a  Justice  of  the  Peace  Court  presided  over  by 
a  Justice  of  the  Peace  who  appears  to  have  been  elected  to  that  office 
in  1928  and  qualified  for  same  on  January  8,  1929,  but  was  not  elected 
or  qualified  for  the  succeeding  term  beginning  in  January  1933.  It 
appears  that  no  other  person  was  so  elected  or  qualified.  The  cor- 
respondence shows  that  the  Constable  of  said  district  was  in  the  same 
position  but  has  recently  been  appointed  and  commissioned  as  Con- 
stable. 

Your  attention  is  called  to  Article  XVI,  Section  14  of  the  State 
Constitution,  reading   as  follows: 

"All  State,  County  and  Municipal  officers  shall  continue 
in  office  after  the  expiration  of  their  official  terms  until  their 
successors  are   duly   qualified." 

Your  attention  is  further  called  to  case  of  Masters  v.  State,  ex  rel. 
BeU.  100  Pla.  1660,  131  Sou.  773,  and  particularly  the  first  headnote  by 
the  Court,  reading  as  follows: 

"A  de  jure  officer,  entitled  under  section  14  of  article  10 
of  the  Constitution  to  hold  office  after  the  expiration  of  his 
term  until  his  successor  has  been  duly  qualified,  and  who  con- 
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tinues  to  perform  the  duties  of  the  office  ad  interim,  is  entitled 
to  the  compensation  of  the  office  during  such  period.  This 
rule  applies  even  in  cases  where  the  period  of  holding  over 
is  prolonged  by  an  election  contest;  at  least,  where  no  fraud 
or  bad  faith  Is  charged  or  shown." 

In  view  of  the  above  it  appears  that  said  officers  are  entitled  to 
proper  compensation  for  their  services  as  such  officers. 


October  11,  193S. 

RECORDERS  OF  MARKS  AND  BRANDS— INSPECTORS  REMOVAL 

Dear  Sir- 

I  acknowledge  receipt  of  your  memorandum  under  date  of  the  Ttb, 
requesting  advice   as   to   the   Governor's  authority   In   connection   with 

the  questions  raised  by  the  attached  correspondence  from  Hon. , 

Clerk  of   the   Circuit   Court.  Sarasota,   Florida,   and    resolution  of   the 
Board   of   County   Commissioners   of   Sarasota   County  requesting  the 

removal  of  as  Recorder  of  Marlis  and  Brands  of  District 

Nos.  1,  3,  10  and  11,  Sarasota  County. 

Chapter  14740,  Acts  of  1931,  provides  additional  duties  and  powers 
of  Inspectors  or  Recorders  of  Marks  and  Brands  of  live-stock  and  re- 
fers to  the  Inspectors  of  Marks  and  Brands,  designating  the  offices  of 
Recorder  and  Inspector  as  one  and  the  same. 

Section  6949,  Compiled  General  Laws  of  Florida,  prortdes  that 
under  certain  conditions  the  County  Commissioners  of  a  county  may 
divide  the  county  into  cattle  districts  and  ttiat  upon  recommendation 
of  the  County  Commissioners,  appointment  may  be  made  by  the  Gov- 
ernor of  cattle  Inspectors  who  shall  be  "expert"  In  taking  and  record- 
ing marks  and  brands  of  cattle  and  that  the  term  of  office  of  the  In- 
spectors so  appointed  shall  be  for  four  years.    Prom  the  correspondence 

above  referred  to,  it  is  evident  that holds  appointment  under 

the  above  stated  provisions. 

The  power  to  appoint  to  office  carries  with  it  the  power  to  remove 
or  suspend  for  malfeasance,  misfeasance  or  nonfeasance  in  office  and 
it  is  my  opinion  that  the  Governor  is  vested  with  the  power  to  suspend 

ahd  remove when  sufficient  grounds  are  shown  to  exist  for 

his  suspension  or  removal. 
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September   10,   1935. 

PEES  OP  COUNTY  OFFICERS  IN  CRIMINAL  CASES  PAYABLE  PROM 
FINE    AND    FORFEITURE    FUND— TRANSFER    OP    FUNDS 

Dear  Sir; 

Replying  to  your  letter  of  the  7th  Inst.,  In  which  you  ask  the 
opinion  of  this  office  as  to  whether  or  not  the  Board  of  County  Com- 
missioners may  pay  the  fees  of  the  Sheriff,  the  compensation  of  the 
County  Prosecutor,  the  feed  and  maintenance  of  prisoners  in  the  county 
jail  and  the  fees  of  the  County  Judge  out  of  some  other  than  the  Pine 
and  Forfeiture  Fund,  I  beg  to  state  that  Section  2304,  Compiled  Gen- 
eral Laws  of  Florida,  ma  ices  a  provision  for  the  transfer  of  money  from 
one  county  fund  to  another,  with  the  approval  of  the  State  Comptroller, 
and  makes  it  unlawful  to  pay  from  one  fund  the  expenditures  legally 
payable  from  another  fund  except  where  the  procedure  is  followed  as 
set  forth  in  the  quoted  section. 


February   2.    1985. 

COUNTY    OFFICERS— COMPENSATION    FOR    PARTIAL    YEAR 
WHERE  OFFICE  ABOLISHED 

Dear  Sir.' 

This  is  in  response  to  your  communication  of  December  14,  1934, 
which   involved   the   following   situation: 

A  county  officer  served  one  hundred  and  seventy-seven  days  of  a 
full  year  term.  Under  the  governing  statute,  he  was  entitled  to  a 
yearly  compensation  to  the  ejctent  of  all  of  the  net  income  from  his 
office,  not  to  exceed  $5,000.00  per  annum. 

The  State  Auditor's  report  enclosed  with  your  communication  in- 
dicates that  up  to  the  time  the  office  was  abolished  the  net  income  had 
amounted  to  2.535.12  and  that  if  pro -rated  on  the  basis  of  one  hun- 
dred and  seventy -seven  days  of  the  year,  such  officer  would  have  been 
entitled  to  $2,424.65.  leaving  an  excess  due  the  county  of  $110.47. 

It  is  my  opinion  that  this  method  of  computation  is  correct  and 
the  officer  is  entitled  to  compensation  only  on  a  pro-rata  basis  for  the 
time  served. 

I  realize  the  hardship  which  is  worked  in  this  particular  instance, 
where,  after  being  duly  elected,  with  all  the  expenses  incident  thereto. 
for  an  expected  four-year  term,  the  officer  serves  but  one  hundred 
and  seventy -seven  days,  but  It  is  impt^sible  for  me.  under  the  present 
law,   to  rule   otherwise. 
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I  therefore  answer  your  Inquiry  that  the  said  $110.47  Is  properly 
due  the  county  as  an  excess. 

Enclosed    herewith    are    matters    transmitted    with   your   conununl- 

catlon. 


June  4.  193S. 

PUBLIC  OFTICERS— TERMS   THEREOF— SECTION    3690.    COMPILED 

GENERAL  LAWS  OP  1927,  REFERRING  TO  PROBATION 

OFFICERS — CYCLES 

Dear  Sir: 

This  acknowledges  your  of  May  24th.  wherein  you  inquire  whether 
or  not  the  provisions  of  Section  3690.  Compiled  General  Laws  of  1927, 
in  any  manner  detract  from  the  decisions  of  the  Supreme  Court  in  the 
cases  of  State  vs.  Amos,  133  So.  623,  and  State  vs.  Collins,  101  Fla. 
371,   134   So.    59S. 

The    said    Section   provide    as  follows: 

"The  term  of  the  probation  officer  shall  be  four  years  from 
the  date  of  appointment." 

It  is  my  opinion  that  the  words  "from  the  date  of  appointment" 
merely  refer  to  the  date  of  the  original  appointment  filling  th»  office 
in  the  first  instance,  and  that  we  must  still  adhere  to  the  above  de- 
cisions, cycle  the  office  accordingly,  and  thereby  arrive  at  the  correct 
date  for  the  expiration  of   the  commission  involved. 

Under  this  rule  the  term  of  office  of  the  present  incumbent  as 
shown  by  sheet  attached  to  your  commimlcation,  would  expire  at  mid- 
nisht  November  13,  1935. 


May  13,   193S. 

COUNTY  OFFICERS.  COMMISSION  BY  GOVERNOR, 
BOND  TRUSTEES 

Dear  Sir: 

Replying  to  your  letter  of  the  13th  instant,  I  beg  to  advise  that 
Section  2  of  Chapter  11259,  Special  Acts  of  1925,  provides  for  the 
flllinK  of  vacancies  in  the  Board  of  Bond  Trustees  of  Union  County  by 
the  remaining  members  of  said  Board. 

Section  7  of  Article  8  of  the  Constitution  of  Florida  provides  that 
county  officers  shall  before  entering  upon  the  duties  of  their  respective 
offices  be  commissioned  by  the  Governor. 
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The  Board  of  Bond  Trustees  of  Union  County  Is  a.  County  Board. 
and  the  officers  thereof  are  county  officers.  They  are  therefore  by 
the  terms  of  the  Constitution  required  to  be  commissioned  by  the 
Governor   before   entering   upon   their  duties   as   Board   members. 

The  selection  of  a  member  to  fill  a  vacancy  should  be  properly 
certified,  and  upon  the  selected  member  filing  the  proper  oath  of 
office  and  giving  the  required  bond,  he  shall  be  commissioned  as  in 
the  case  of  members  elected  to  said  Board,  except  that  the  Commission 
will  recite  his  selection  by  the  other  members. 


March  20,  1935. 

XJNION   COUNTY— BOARD  BOND  TRUSTEES— FILLING  VACANCY- 
CHAPTER  11259,  ACTS   1925. 

Dear  Sir: 

This  acknowledges  receipt  of  your  communication  of  March  19, 
1935,  enclosing  letter  from  Clerk  of  the  Circuit  Court  of  Union  County, 
Florida,  wherein  he  advises  that  there  has  become  a  vacancy  in  the 
Board  of  Bond  Trustees  of  Union  County,  Florida.  He  further  advises 
that  the  remaining  members  of  the  Board  of  Bond  Trustees  have  rec- 
ommended a  named  individual  to  fill  the  vacancy  and  asked  that  you 
make   the   appointment. 

You  have  requested  my  advise  in  the  matter. 

The  Board  of  Bond  Trustees  of  Union  County,  Florida,  was  cre- 
ated by  Chapter  11259,  Laws  of  Florida,  Special  Acts  of  1925.  Section 
2  of  said  Act  provides  for  the  origmal  appointment  of  the  members  of 
the  Board  by  the  Governor  to  hold  office  until  the  first  Tuesday  after 
the  first  Monday  in  January.  A.  D..  1929,  and  provides  for  the  election 
by  the  qualified  electors  of  Union  County  of  their  successors. 

The  said  Section  2  provides  In  regard  to  vacancies  as  follows: 

"Any  vacancy  occurring  in  said  Board  of  Bond  Trustees 
shall  be  filled  by  the  remaining  members  of  said  Board,  select- 
ing some  person  who  is  a  qualified  elector  and  freeholder  re- 
siding in  said  County  and  in  the  county  commissioner's  district 
In  which  the  vacancy  occurred." 

I  therefore  find  neither  the  necessity  nor  the  authority  in  this 
statute  for  you  to  make  such  appointment.  Of  course,  I  express  no 
opinion  as  to  the  constitutionality  of  said  statute. 
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February   11,   1935. 

COUNTY    OFFICERS— REPORTS— CHAPTER    15S08,    ACTS    1931; 
CHAPTER  14502,  ACTS   1929 

Dear  Sir: 

This  acknowledges  receipt  of  yours  of  the  2iul  lust.,  to  which  la 
attached  a  Resolution  of  the  Board  of  County  Commissioners  of  Volusia. 
County,  to  which  in  turn  is  attached  copies  of  the  reports  of  the  Clerk 
of  the  Circuit  Court,  the  SheriCT,  the  Tax  Collector,  the  Tax  Assessar. 
and  the  County  Judge  of  said  county. 

The  county  Involved  is  governed  by  Chapter  15608,  Laws  of  Florida, 
Acts  of  1931,  which  by  its  terms  became  effective  January  1.  1933. 
This  Act  limits  the  compensation  of  the  ofScers  named  to  all  of  the  net 
income  from  the  office  not  to  exceed  $5,000.00  per  annum.  The  act 
further  provides  that  at  the  end  of  each  annual  period  a  statement 
shall  be  rendered  to  the  Board  of  County  Commissioners,  under  oath, 
by  each  of  the  above  named  officers,  showing  the  expenses,  the  fees 
and  commissions,  and  gross  and  net  mcome  of  their  office,  and  that 
If  the  Board  should  be  satisfied,  upon  examination  of  such  report,  that 
any  official  does  not  comply  with  the  purposes  and  Intent  of  said  Act, 
it  is  the  duty  of  the  Board  to  send  a  copy  of  the  said  report  to  you, 
together  with  its   objections  thereto. 

By  Chapter  14502.  Acts  of  1929.  it  Is  made  the  duty  of  every  county 
officer  receiving  compensation  wholly  or  partly  by  fees  or  commis- 
sions, at  the  expiration  of  the  semi -annual  period  to  file  with  the  Beard 
of  County  Commissioners  a  sworn,  itemized  statement  showing  in  de- 
tail the  fees  and  commissions  collected  by  him  and  source  thereof, 
together  with  an  itemized  statement  showing  the  expenses  of  such 
office,  to  whom  compensation  of  any  kind  Is  paid,  and  the  purposes 
thereof,  the  names  of  all  clerks,  deputies,  etc.,  or  other  persons,  firms, 
or  corporations  who  are  paid  any  moneys  wliatsoever  out  of  the  fees 
received  from  any  source  by  said  official,  the  amounts  so  paid  and 
when,  and  the  gross  and  net  income  of  said  office.  By  Section  2  of 
said  Act  It  Is  the  duty  of  the  Board  of  County  Commissioners  to  notify 
the  Governor  on  the  15th  day  of  January  and  July  of  each  year  it 
there  has  been  a  failure  of  any  county  official  to  comply  with  this 
Act;  and  It  is  further  provided  that  any  county  official  who  has 
failed  to  comply  with  said  Act  by  filing  the  detailed  Itemized  report 
called  for  within  fifteen  daj^  after  expiration  of  this  semi-annual  period 
may  be  suspended  by  the  Governor  in  his  discretion. 

In  the  first  place  we  must  be  governed  by  both  of  these  Acts  and 
assume  the  same  to  be  constitutional  until  a  court  of  competent  Juris- 
diction adjudges  otherwise.  I  do  not  believe  it  was  the  intent  of  the 
Act  of  1931  to  in  any  manner  limit  the  Act  of  1929  and  that  it  is 
necessary  for  these  county  officials  to  comply  with  both  Acts. 
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It  is  therefore  my  opinion  that  under  these  Acts  you  have  the 
authority  in  your  discretion  to  suspend  the  officers  involved  for  failure 
to  comply  with  the  laws  governing  their  reports. 

It  is  my  further  my  opinion  that  the  County  Commissioners  should 
be  advised  to  proceed  at  once  to  collect  the  moneys  shown  by  said  re- 
ports to  be  due  on  the  basis  of  the  compensation  allowed  by  the  said 
Act  of  1931,  by  appropriate  legal  proceedings.  I  suggest  that  you  re- 
quest the  Board  of  County  Commissioners  to  advise  you  within  twenty 
days  what  steps  have  been  taken  in  this  regard. 

Trusting  this  answers  your  inquiry  and  enclosing  herewith  mat- 
ters enclosed  in  yours  of  the  2nd,  I  am. 


January   39,    1935. 

COUNTy     OFFICERS — SUPERINTENDENT     OF     PUBLIC     INSTRUC- 
TION—AUTHORITY   OF    GOVERNOR    TO   GRANT   LEAVE    OF 
ABSENCE  AND  APPOINT  ACTING  SUPERINTENDENT 

Dear  Sir: 

This  is  in  response  to  your  communication  of  the  24th  instant, 
wherein  you  enclose  correspondence  including  a  petition  signed  by  two 
members  oi  the  county  board  of  public  instruction,  requesting  that  the 
county  super iBtendent  of  pubUc  instruction  be  granted  an  indefinite 
leave  of  absence  from  his  office  because  of  illness;  and  you  inquire  as 
to  your  authority  to  grant  such  leave  of  absence  and  appoint  an  acting 
county  superintendent  with  authority  to  sign  papers  or  documents 
which  require  the  signature  of  such  county  superintendent,  and  in 
general  carry  out  his  duties. 

It  is  my  opinion  that  there  is  no  such  authority  vested  in  you, 
and  the  laws  do  not  provide  for  a  contingency  of  this  sort,  with  power 
in  you  to  grant  the  request. 


May  21st.,   1935. 

OFFICERS.    SUSPENSION,    COMPENSATION    WHEN    RESTORED 

Dear  Sir: 

Replying  to  your  inquiry  of  this  date,  permit  me  to  say  that  Section 
15  of  Article  IV  of  the  Constitution  of  Florida  contains  the  following 
provision: 

"No  officer  suspended  who  shall  under  this  Section  re- 
sume the  duties  of  his  office,  shall  suffer  any  loss  of  salary  or 
other  compensation  in  consequence  of  such  suspension". 


^==»= 
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If  Mr,  formerly  Constable  of  the  6th.  Justice  of  Peace 

District  of  Dade  County,  Florida  was  suspended  from  office  and  later 
restored  to  office  by  the  Governor,  he  is  under  the  law  entitled  to  the 
compensation  of  the  offlce  for  the  period  of  time  that  he  was  undei' 
suspension. 


April  34.   1935. 

COUNTY   FINANCES — HOW   FUNDS  DRAWN   FROM   DEPOSITORIES 

Deta-  Sir: 

I  am  in  receipt  of  your  letter  of  the  20th  instant,  referring  to  Sec- 
tion 2409.  Compiled  General  Laws  of  Florida,  1927,  relating  to  how 
funds  shall  be  drawn  from  County  depositories  and  containing  the 
following  language: 

"And  the  bank  upon  which  each  check  or  warrant  or  war- 
rants is  drawn  shall  not  pay  same  xmtil  it  shall  receive  a 
certified  list  from  Secretary  or  Clerk  of  board  issuing  check  or 
warrant  or  warrants  giving  date  and  number  and  amount  of 
each  check,  or  warrant  or  warrants  and  person  to  whom  is- 
sued." 

Toil  further  state  that  the  First  National  Bank  in  Milton,  the 
designated  depositor?  for  the  Board  of  Public  Instruction,  states  that 
it  will  no  longer  pay  warrants  drawn  by  said  Board  until  It  has  tKen 
furnished  with  the  certified  list,  above  referred  to. 

In  reply  to  your  inquiry  you  will  note  that  the  language  above 
quoted  is  a  direct  protubltion  against  a  bank  acting  as  a  depository 
making  payment  of  warrants  until  such  list  is  furnished  and,  in  my 
opinion,  the  bank  is  well  within  its  right  in  requiring  such  Ust  before 
making  such  payments. 


March  8,  1935. 

COUNTY   ATTORNEY,  EXPENSES 

Deor  Sir: 

In  your  letter  of  the  6th  Instant,  you  reouest  my  opinion  as  to 
whether  your  actual  travelling  expenses  and  those  of  your  associates 
in  coming  to  Tallahassee  to  argue  the  appeal  to  the  Supreme  Court 
from  the  decree  of  the  Circuit  Court  validating  Sarasota  County's  re- 
funding bonds,  are  proper  charges  to  be  paid  by  the  County  Commis- 
sioners of  your  county. 

As  to  the  matter  of  your  expenses  incident  to  your  official  con- 
nection  with   the  case,  I  call  your  attention   to  the   case  of  State  ex 
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rei  Parker  vs.  Lee,  151  So.  491,  in  which  the  Court  held  that  any  ex- 
penses incurred  by  State  Attorneys  in  the  performance  of  the  duties 
Imposed  on  them  by  law  outside  of  the  county  of  their  residence,  may 
be  paid  under  Chapter  15858,  Acts  of  1933,  so  long  as  such  expenses 
are  within  the  terms  of  Chapter  16184,  Acts  of  1933. 

m  view  of  the  fact  that  the  services  in  this  particular  instance 
were  rendered  to  the  county,  and  because  of  the  fact  that  the  law 
mattes  it  your  duty  to  represent  the  county  in  validation  proceedings, 
I  think  your  actual  expenses  a  proper  charge  to  be  paid  by  the  county. 

With  reference  to  the  expenses  of  your  associates,  this  in  my 
opinion  is  a  matter  of  contract  between  such  attorneys  and  the  county. 


January  4,  1935. 

SALARIES— FEES   IN   CRIMINAL  CASES 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  29th  ultimo,  with  reference 
to  fees  in  criminal  cases  in  the  Court  of  the  Committing  Magistrate 
where  no  indictment  or  information  is  filed.  You  refer  to  Sections 
8488  and  8490.  Compiled  Gfeneral  Laws  of  Florida,  1927.  You  also  state 
that  the  fees  you  have  in  mind  relate  particularly  to  the  theft  of  about 
20  tons  of  railroad  iron. 

Under  the  rulings  of  our  Supreme  Court  in  the  case  of  Simmons 
vs.  state,  71  Pla,  340.  71   So.  278,  and  particularly  the  case  of  Osceola 

County  vs.  State  ex  rel.  Newton,  Pla. ,  155  So,  119, 

it  appears  that  the  County  Judge  was  not  authorized  to  require  pay- 
ment in  advance  or  security  for  costs  in  the  particular  instance  to 
which  you  refer,  tinder  the  provisions  of  Sections  8488  and  2833,  Com- 
piled General  Laws  of  Florida.  1927,  it  is  provided  that  when  a  Com- 
mitting Magistrate  holds  to  bail  or  conmiits  a  person  to  answer  to  a 
criminal  charge  and  an  information  is  not  filed  or  an  indictment  found 
against  such  person,  the  costs  and  fees  of  such  committing  trial  shall 
not  be  paid  by  the  County  except  the  costs  of  executing  the  warrant. 
Under  these  statutes,  as  well  as  the  rule  of  our  Supreme  Court  in  155 
So,  119,  above  referred  to,  it  appears  that  the  costs  of  the  Sheriff  are 
proper  to  be  paid.  However,  under  said  statutes  and  under  the  ruling 
of  our  Supreme  Court  in  the  case  of  Barrow,  et  al„  vs.  State,  77  Pla, 
773,  82  So.  293.  it  does  not  appear  that  the  County  is  liable  for  other 
costs  in  said  instance  mentioned  by  you. 

Your  attention  is  further  called  to  Section  2837,  Complied  Gen- 
eral Laws  of  Florida,  1927,  providing  for  officers  to  test  the  validity 
of  any  bill  or  charge  rejected  by  the  County  Commissioners, 
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January   10.    1935. 

SALARIES:— FEES  IN  CRIMINAL  CASES 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  Seventh  Instant,  with  further 
reference  to  your  letter  of  the  Twenty-ninth  ultuno.  and  my  answer 
thereto  on  the  Fourth  instant.  Your  letter  refers  particularly  to  the 
payment  of  witnesses  before  a  committing  magistrate  In  a  case  in 
which  the  grand  jury  failed  to  find  an  indictment. 

I  stated  in  my  last  letter  that  the  coat  of  the  Sheriff  were  proper 
to  be  paid,  but  that  It  did  not  appear  that  the  county  was  liable  for 
other  costs  in  said  case.  I  may  say  that  part  of  the  reasoning  of  the 
Supreme  Coiu't  with  reference  to  payment  of  the  Constable  for  service 
of   warrant   in  such   cases   as  reported   in   the  case   of   Osceola  County 

vs.    State  ex   rel   Newton   Fla. .    155   So.    119.    might 

seem  to  be  applicable  to  witnesses  in  such  cases,  but  I  do  not  find  any 
specific  holding  of  our  courts  to  the  effect  that  witnesses  in  such  cases 
may  be  paid.  Neittier  do  I  find  any  statute  authorizing  payment  of 
witnesses  In  such  cases. 

In  this  communication  your  attention  is  called  to  Section  7465. 
Compiled  General  Laws  of  Florida.  1927,  which  provides  among  other 
things  that  each  member  of  the  Board  of  County  Commissioners  vot- 
ing to  pay  any  claim  against  the  county  not  authorized  by  law.  shaU 
be  guilty  of  malfeasance,  etc.  See  also  Section  7466  of  the  same  com- 
pUation  which  provides  that  any  Clerk  of  the  Circuit  Court  who  shall 
sign  any  warrant  to  pay  any  claim  against  the  county  not  authorized 
by  law,  shall  be  personally  liable  for  such  amount  and  shall  be  guilty 
of  a  misdemeanor,  etc. 

Under  these  circumstances  I  think  the  County  Commissioners  may 
properly  refuse  to  pay  witness  fees  in  such  a  case  as  you  referred  to 
until  a  statute  authorizing  such  payment  has  been  enacted  or  until 
the  Supreme  Court  shall  definitely  determine  that  fees  of  witnesses  in 
such  cases  should  be  paid  under  existing  statutes. 


May  21,  1935. 

COUNTY    ATTORNEY,    EMPLOYMENT  AND    COMPENSATION 
Dear  Sir-' 

Section  5  of  Chapter  16344,  Laws  of  Florida,  Acts  of  1933,  authorizes 
the  Board  of  County  Commissioners  to  employ  an  attorney  in  connec- 
tion with  the  bridge  project  authorized  by  said  Act,  and  since  the  law 
does  not  fix  the  amount  of  compensation  which  may  be  paid  to  such 
attorney  nor  the  manner  of  payment,  these  are  matters  left  to  tb« 
sound  discretion  of  the  Board. 
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February   7,   1935. 

SALARIES— EXPENSES    OP  CLERK    AND    SHERIPP— PAYMENT    TO 
ATTORNEYS  POR  LEGAL  ADVICE 

Dear  Sir: 

I  have  your  letter  of  the  4th  instant,  answering  my  letter  of  the 

30th  ultimo,  with  reference  to  letter  from  Hon.  ,  Chairman 

Board  of  County  Commissioners,  under  date  of  Jan.  25,  making  in- 
Quiry  if  the  Clerk  of  the  Circuit  and  the  Sheriff  are  authorized  to 
charge  and  show  in  their  reports  under  "Expenses  of  Office"  amounts 
paid  to  attorneys  for  legal  advice. 

In  reply  your  attention  is  called  to  Section  2866,  Compiled  Gen- 
eral Laws  of  Florida,  1927,  defining  the  term  "net  income"  as  related 
to  compensation  of  County  Officials,  reading  as  follo\^'s: 

"The  term  "net  income"  as  provided  by  this  law  shall  mean 
the  residue  of  the  income  from  such  office  after  deducting  all 
reasonable  expenditure  for  the  salaries  of  clerks  and  assistants 
and  the  necessary  expenditures  for  the  proper  operation  of  said 
office," 

On  April  14,  1930,  Hon.  Fred  H.  Davis.  Attorney  General,  now  one 
of  the  Justices  of  our  Supreme  Court,  wrote  an  opinion  found  on  pages 
316  and  317  of  the  Attorney  General's  Report  for  1929-1930,  in  which 
he  held  that  under  the  above  quoted  Section  County  Officers,  such  as 
a  Sheriff  or  Cleric  of  the  Circuit  Court,  have  a  legal  right  to  employ 
or  retain  an  attorney  at  law  and  pay  such  attorney  out  of  the  fees 
of  hJs  office   as  a   legitimate   expense  thereof. 

I  beg  to  say  I  concur  in  said  opinion  where  such  employment  is 
necessary  and  the  araoimts  paid  therefor  are  reasonable  expenditures. 

In  cases  where  the  Clerk  of  the  Circuit  Court  is  only  a  nominal 
party  to  a  suit  against  the  County  in  which  the  County  Commissioners 
have  an  attorney  to  represent  the  County,  it  seems  to  me  such  at- 
torney should  also  represent  the  Clerk  of  the  Circuit  Court  as  a  nominal 
party  and  that  the  employment  of  additional  counsel  by  the  Clerk  of 
the  Circuit  Court  would  not  be  necessary.    No  specific  inquiry  was  made 

by  you  or  Mr.  -with  reference  to  such  cases,  but  if  such 

a  situation  should  arise  you  will  know  my  views  in  the  matter. 
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March   6.    1936. 

SALARIES— PROSECUTING    ATTORNEY— COMPENSATION- 
BOND  ESTREATDRES 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  first  instant  In  which  you  state 
that  the  Prosecuting  Attorney  in  the  County  Court  of  Lee  County. 
Florida,   is  entitled   to   $5.00   a£  a  fee  in  each  conviction.     You  make 

inquiry  if  he  is  entitled  to  the  same  fee  for  estreature  of  appearance 
bond. 

Section  8280,  Compiled  General  Laws  of  Florida,  1927.  which  Is 
the  general  statute  with  reference  to  compensation  of  County  Attorneys 
reads  as  foUows: 

"He   shall   be   paid   $400.00  per  annum   and   $5.00  for  each 
conviction." 

Under  the  above  quoted  statute  it  appears  that  the  salary  of  $400.00 
per  annum  paid  to  a  County  Attorney  is  to  cover  the  general  duties 
required  to  be  performed  by  him  under  Section  8282,  Compiled  Gen- 
eral Laws  of  Florida,  1927.  which  would  seem  to  include  the  estreature 
of   appearance   bonds. 

Your  attention  is  further  called  to  Section  7465,  Compiled  General 
Laws  of  Florida,  1927,  penalizing  any  member  of  the  Board  of  County 
Commissioners  voting  to  pay  any  claim  against  the  County  not  au- 
thorized by  law. 

In  my  opinion  the  general  law  does  not  authorize  a  specific  fee 
for  estreature  of  bonds  and  the  Prosecuting  Attorney  would  not  be 
authorized  to  charge  a  fee  of  $5.00  for  such  services. 


September  7,  1935. 

ACCOUNTANTS— AUTHORITY  OF  COUNTY   COMMISSIONERS  TO 

EMPLOY  ACCOUNTANTS  TO  AUDIT  BOOKS  OF 

COUNTY  PEE  OFFICERS 

Dear  Sir: 

This  is  in  response  to  your  Inquiry  of  September  4th.  wherein  you 
ask  whether  or  not  a  Board  of  County  Commissioners  has  authority  to 
engage  public  accountants  to  make  audits  of  the  accounts  of  the  fee 
officers  of  the  county  and  pay  for  such  services  from  the  general  fund 
of  the  county. 

An  examination  of  the  statutes  with  reference  to  the  powers  of  the 
Board  of  County  Commissioners  fails  to  disclose  express  statutory  an- 
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thority.  Section  2196  C.  G.  L.,  1927,  with  reference  to  the  duty  of  the 
County  Commissioners  to  inspect  the  offices  and  records  of  the  County 
officers,  certainly  does  not  expressly  or  impliedly  authorize  an  audit  of 
such  officers'  accounts  at  county  expense. 

Sections  229  to  237  inclusive,  C.  G.  L.,  1927,  clearly  contemplate  a 
centralized  State  Auditing  Department,  maintained  at  State  expense, 
competent  and  adequate  to  do  ail  the  auditing  that  is  necessary.  Should 
I  hold  otherwise,  the  State  Auditing  Department  would  become  nothing 
more  than  the  facility  for  rechecking  audits  already  made.  The  Legis- 
lature could  not  have  intended  such  result. 

We  must  presume,  also,  that  the  County  officers  are  competent  to 
keep  the  necessary  books  and  records  as  required  by  law  or  by  ruling 
of  the  proper  administrative  department,  and  that  if  so  kept,  the  audit 
by  the  State  Auditing  Department  is  all  that  is  necessary  to  protect 
the  interests  of  the  public. 

I  call  your  attention  to  Chapter  14484,  Laws  of  Florida.  Acts  of 
1929.  with  reference  to  counties  of  not  more  than  115.000  nor  less  than 
110,000  population  having  detailed  to  them  an  Assistant  State  Auditor 
for  continuous  service  therein,  the  compensation  of  such  auditor  to  be 
imid  by  the  Board  of  County  Commissioners  to  the  State  Comptroller  as 
reimbursement  for  such  services.  Otherwise,  there  is  no  statutory  law 
authorizing  any  procedure  of  this  character. 

I  refer  you  to  my  prior  opinions  under  date  of  March  22,  1932,  April 
16,  1932,  and  August  31,  1932,  holding  that  the  fee  officer  himself  has 
no  authority  to  pay  for  an  audit  of  his  books,  and  that  an  item  there- 
for should  not  be  allowed  as  a  credit  to  such  officer, 

I  therefore  answer  your  question  in  the  negative. 


October  15,  1936. 

OFFICERS— TERM  OF  APPOIIsmVE  OFFICER 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  14th  instant  in  which  you  make 
inquiry  as  to  whether  voters  may  write  a  name  in  on  a  ballot  to  fill  a 
vacancy  in  an  unexpired  term  of  a  County  official  who  has  been  re- 
moved from  office  a  short  time  prior  to  the  general  election  without  a 
successor  having  been  appointed  by  the  Governor. 

In  reply  I  beg  to  say  that  I  do  not  think  the  same  could  be  done 
unless  the  County  Commissioners  make  provision  for  the  election  of  a 
successor  for  the  unexpired  term.  See  Advisory  Opinion  to  the  Governor 
92  Fta.  989,  111  So.  252. 

Tou  make  further  inquiry  whether  an  appointment  made  today  to 
a  County  office  will  hold  good  for  the  balance  of  the  unexpired  term. 
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In  reply  your  attention  is  called  to  the  following  provisions  ol  the 
State  Constitution: 

"When  any  office,  from  any  cause,  shall  become  vacant, 
and  no  mode  Is  provided  by  this  Constitution  or  by  the  laws  of 
the  State  for  filling  such  vacancy,  the  Governor  shall  have  the 
power  to  fill  such  vacancy  by  granting  a  conunission  for  the 
unexpired  term." 

Section  7,  Article  IV. 

"The  term  of  office  for  all  appointees  to  fill  vacancies  in 
any  of  the  elective  offices  under  this  Constitution,  shall  extend 
only  to  the  election  and  qualification  of  a  successor  at  the  en- 
suing general  election." 

Section  e.  Article  Kvm. 

"In  all  cases  of  elections  to  fill  vacancies  In  office  such  elec- 
tion shall  be  for  the  unexpired  term." 

Section  7,  Article  Xvm. 

"A  general  election  shall  be  held  in  each  county  in  this 
State  on  the  first  Tuesday  after  the  first  Monday  in  November. 
A.  D.  1898,  and  every  two  years  thereafter,  for  all  elective  State 
and  county  officers  whose  terras  of  office  are  about  to  expire, 
or  for  any  elective  office  that  shall  have  become  vacant." 

Section  9,  Article  XVHI. 

Both  of  your  inquires  appear  to  be  covered  by  Advisory  Opinions 
to  the  Governor  in  72  Fla.  422,  73  So.  742.  and  92  Fla.  989.  Ill  So.  252. 
I  quote  you  as  follows  the  headnote  in  the  first  above  mentioned  Qpnion; 

"Under  the  provisions  of  sections  7  and  9  and  14  of  article 
18  of  our  Constitution,  successors  to  all  elective  county  officers 
whose  terms  of  office  would  have  expired  on  the  first  Tuesday 
after  the  first  Monday  in  January,  1917.  but  whose  office  had 
become  vacant  by  the  incumbent's  death,  resignation,  or  other- 
wise, and  such  vacancy  filled  by  executive  appointment  prior  to 
the  general  election  held  on  the  7th  day  of  November,  1916, 
must  continue  to  discharge  the  duties  and  receive  the  emolu- 
ments of  such  offices  until  the  expiration  of  the  term  in  which 
the  vacancy  occurred;  no  election  having  been  called  and  held 
to  fill  the  unexpired  term  intervening  the  date  of  the  general 
election  and  the  date  when  the  next  term  begins." 

72  Fla.  422.  73  So.  742. 

I  also  quote  you  the  4th  and  5th  beadnotes  in  the  last  above  men- 
tioned Opinion,  as  follows: 

4.    "The  tax  collector  of  Manatee  County,  elected  and  commis- 
sioned for  the  term  ending  in  January  1929,  died  13  days  before 
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the  general  election  held  November  2,  1926,  An  appointment 
was  at  once  made  to  fill  the  vacancy  till  the  next  genera!  elec- 
tion. Under  this  state  of  facts  the  county  commissioners  of 
Manatee  county  were  authorized  under  section  9  of  article  18b 
of  the  Constitution  to  make  provision  for  the  election  of  a  tax 
collector  at  the  general  election  held  November  2.  1926.  to  fill 
out  the  unexpired  term." 

5.  "When  it  appears  that  an  election  was  duly  provided 
for  and  was  legally  held  throughout  the  county  under  circum- 
stances as  outlined  in  the  previous  headnote,  it  becomes  the 
duty  of  the  Governor  under  section  7  of  article  18  of  the  Con- 
stitution to  commission  the  one  receiving  the  highest  number 
of  votes  cast  for  the  office  voted  for  at  said  election." 

92  Fla.  989,  111  So.  252. 

From  the  foregoing  it  appears  that  the  County  Commissioners  may 
make  provision  at  the  next  general  election  for  the  election  of  a  per- 
son to  fill  the  vacancy  and  that  the  person  elected  may  qualify  im- 
mediately for  the  unexpired  term.  If  no  such  provision  is  made  by  the 
County  Commissioners  and  no  person  is  elected  and  qualified  for  the 
unexpired  term,  the  one  elected  for  the  next  regular  terra  beginning 
on  Tuesday  after  the  first  Monday  in  January,  1937,  would  not  take 
office  until  such  time  but  your  appointee  under  such  clrcimistances 
would  continue  to  the  end  of  the  present  unexpired  term. 


December  3.  1936. 

OFFICERS,    COUNTY— TERMS    OF    OFFICE— APPOINTMENTS 

Hear  Sir: 

I  am  in  receipt  of  your  letter  of  the  28th  ultimo  enclosing  copy 
of  a  letter  from  Mr.  of  Sarasota  with  reference  to  his  elec- 
tion as  Prosecuting  Attorney  for  Sarasota  County.  The  particular  ques- 
tion raised  appears  to  be  as  to  whether  Mr.  by  virtue  of 

his  election  to  the  new  term  of  office  lieg inning  January  5,  1937,  is 
entitled  to  the  office  for  the  remainder  of  the  present  term  ending  on 
January  5  when  some  monttis  ago  you  made  an  appomtment  to  such 
office  on  account  of  the  death  of  the  regular  officer  holding  such 
position. 

In  reply  your  attention  is  called  to  Advisory  Opinion  to  the  Gov- 
ernor appearing  in  72  Pla.  422,  73  So.  742,  and  I  quote  you  the  last  two 
paragrapl^  of  the  body  of  the  opinion  in  said  case: 

"We  are  of  the  opinion  that  under  the  provisions  of  sections 
7  and  9  and  14  of  article  18  of  our  Constitution  successors  to  all 
elective  county  officers  whose  terms  of  office  would  have  expired 
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on  the  first  Tuesday  after  the  first  Monday  In  January,  1917, 
but  whose  office  had  become  vacant  by  the  Incumbent's  death, 
resignation  or  otherwise,  and  such  vacancy  filled  by  executive 
appointment  prior  to  the  general  election  held  on  the  7th  day 
of  November,  1916,  must  continue  to  discharge  the  duties  and 
receive  the  emoluments  of  such  offices  until  the  expiration  of 
the  term  In  which  the  vacancy  occurred,  no  election  having  been 
called  and  held  to  fill  the  unexpired  term  intervening  the  date 
of  the  general  election  and  the  date  when  the  next  term  begins. 

"The  persons  elected  at  such  general  election  for  the  full 
term  that  commences  on  the  first  Tuesday  after  the  first  Mon- 
day in  January  next  after  their  election  cannot  flU  the  off  let 
for  the  unexpired  part  of  the  last  preceding  term  in  which  the 
vacancy  occurred  unless  he  can  do  so  by  an  appointment  to 
fill  such  vacancy  by  the  chief  executive.  He  cannot  do  so  by 
virtue  of  his  election  to  the  office  for  a  term  that  under  the 
provisions  of  section  14  of  article  18  commences  only  when  the 
last  preceding  term  comes  to  an  end." 


From  the   above   it  will  be  seen  that   unless  Mr. 


elected  for  the  imexpired  term,  as  well  as  the  next  regular  term  be- 
giimlng  January  5,  1937,  he  would  not  be  entitled  by  virtue  of  an  elec- 
tion to  the  next  regular  term  to  fill  the  office  for  the  unexpired  term. 


December  21.   1936. 

SALARY  SUPERVISOR  OF  REGISTRATION 

Dear  Sir: 

Replying  to  your  favor  of  December  17th.,  in  which  you  ask  to  be 
advised  whether  or  not  Chapter  17,220,  Laws  of  Florida,  Acts  of  1935. 
repeals  all  of  Chapter  15.629.  Laws  of  Florida,  Acts  of  1931.  permit  me 
to  say,  the  Chapter  fbst  above  named  does  not  contain  a  repealing 
clause.    Section  3  of  said  Chapter  reads  as  follows,  to-wit: 

"SECTION  3.  That  this  Act  shall  be  In  addition  to  all 
laws  now  In  force  and  applying  to  the  duties  of  the  registra- 
tion officer,  and  the  registration  of  electors  in  said  counties 
not  in  direct  conflict  herewith". 

The  only  conflict  that  we  find  between  the  Act  of  1931  and  the  Act 
of  1935  is  the  provision  in  Chapter  17220,  Acts  of  1935,  which  provides 
that  the  compensation  to  be  paid  to  the  Supervisor  of  Registration 
in  counties  having  a  population  of  not  less  than  55,000  and  not  more 
than  75,000  people  according  to  the  State  census  of  1935  in  lieu  of  all 
other  compensation  now  allowed  by  law  for  his  services  as  such  Super- 
visor of  Registration  shall  be  the  sum  of  $3,600.00  per  annum,  payable 
in  eaual   monthly  payments  of  $300.00  each,  whereas  the  Act  of   1931 
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provides  that  the  compensation  to  be  paid  the  Supervisor  of  Registra- 
tion in  counties  having  a  population  of  not  less  than  55.000  and  not 
more  than  70.000.  according  to  the  last  preceding  State  or  Federal 
census,  in  iieu  of  all  other  compensation  now  allowed  ty  law  for  his 
services  as  such,  shall  be  the  sum  of  $2,400.00  per  annum,  payable  in 
equal  monthly  payments  of  $200.00  each. 

The  salary  provision  In  Chapter  11220.  Acts  of  1935  is  in  direct 
conflict  with  the  salary  provision  in  Chapter  15629,  Acts  of  1931  and, 
therefore,  this  particular  provision  of  the  1935  Act  can  not  be  held  to 
be  in  addition  or  supplemental  to  any  valid  subsisting  statute  enacted 
prior  to  the  Acts  of  1935. 


December  31,    1936. 
COUNTY   SURVEYORS — ISSUANCE    OP    COMMISSION 
Dear  Sin 

In  your  letter  of  December  29,  1936.  you  state  that  Mir. 


was,  at  the  last  general  election,  elected  to  the  office  of  county  surveyor 
for  Volusia  Comity;  that  he  has  met  all  of  the  requirements  of  the 
law  relative  to  furnishii^  bond  and  payment  of  fees  and  in  general, 
all  of  those  requirements  which  the  law  mandatorily  requires  to  be 
satisfied  before  a  commission  is  issued  to  hold  such  office.  However, 
you  further  state  that  it  has  been  suggested  to  you  that  this  gentleman 
does  not  possess  one  of  the  personal  qualifications  required  of  a  county 
surveyor,  in  that  it  is  suggested  he  has  not  complied  with  the  provisions 
of  Chapter  15657.  Acts  of  Florida,  1931,  *Sec.  4151)  96  et  seq.,  C.  G.  L. 
1927.  Perm.  Supp.)  and  that  he  is  not  exempted  from  such  compliance 
by  the  provisions  of  said  chapter. 

Under  such  circumstances,  you  ask  that  I  advise  whether  you  are 
imder  any  duty  to  matce  a  preliminary  inquiry  and  determination  of  the 
question  as  to  whether,  if  the  commission  is  issued,  he  will  be  qualified 
to  hold  the  office. 

I  find  no  prorfsion  in  the  law  specifically  requiring  you  to  make 
such  inquiry  into  the  personal  qualifications  of  those  elected  to  office, 
nor  do  I  believe  that  any  such  duty  is,  by  reasonable  inference,  to  be 
implied  from  existing  provisions  of  the  law.  This  seems  to  me  to  fol- 
low, because  it  would  be  an  almost  endless  task  for  you  to  make  inquiry 
into  the  personal  qualifications  of  everyone  elected  to  office,  before  a 
comjnission  could  issue  on  every  occasion  that  it  might  he  suggested 
to  you  that  there  w£is  some  personal  disqualification.  Our  law  pro- 
vides a  method  for  the  determination  of  such  questions  after  an  ad- 
judication by  a  court  of  competent  Jurisdiction,  In  proceedings  in  which 
the  person  sought  to  be  disqualified  has  the  right  to  appear  and  be 
heard.    See  State  ex  rel„  Landis  v.  Ward,  158  So.  273.    Prom  that  case 
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it  would  appear  that  if  the  suggestion  made  to  you  Is  correct,  proceed- 
ings in  quo  warranto  might  be  taken  after  the  commission  Issued,  to 
oust  this  gentleman,  but  such  ouster  would  only  be  had  after  a  fuU 
investigation  and  hearing  of  the  matters  touching  his  personal  qualifi- 
cations. These  personal  qualifications,  it  seems  to  me.  are  not  required 
by  law  to  t>e  inquired  into  by  you.  I  am,  therefore,  of  opinion  that 
under  the  circumstances  disclosed,  the  commission  should  be  issued,  and 
any  question  of  personal  eUglbility  to  hold  the  office  should  be  settled 
by  proper  judicial  proceedings. 
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March  20,  1936. 

COUNTY   SDPPLEMENTAL  BUDGETS — WHEN    CAN   BE  MADE 

Dear  Sir-- 

With  your  letter  of  the  5th  instant  you  submit  certifleci  copies  of 
Resolution  of  the  Hillsborough  County  Budget  Commission  dated 
February  19,  1936,  which  undertakes  to  approve  and  ratify,  so  far  as 
the  said  Budget  Commission  has  the  power,  expenditures  in  connec- 
tion with  the  operations  of  the  sheriff's  office  of  Hillsborough  County 
during  the  calendar  year  1935. 

In  my  letter  to  you  dated  May  24,  1934,  I  expressed  the  opinion 
that  the  Budget  Commission  of  Orange  County  under  Section  9  of 
Chapter  15938,  Acts  of  1933,  had  the  authority  to  file  a  supplemental 
budget  mailing  such  allowances  as  the  Budget  Commission  found  nec- 
essary to  take  care  of  all  unexpected  and  unforeseen  items  of  expense 
Incident  to  and  reasonable  and  proper  in  the  operations  of  the  govern- 
ment of   the  county. 

Section  9  of  Chapter  15938.  Acts  of  1933,  is  practically  the  same 
as  Section  9  of  Chapter  14678.  Acts  of  1931,  the  latter  being  the  statute 
under  which  the  Budget  Commission  of  Hillsborough  County  operates. 
My  holding  with  reference  to  the  power  of  the  Budget  Commission 
of  Hillsborough  County  to  make  and  file  supplemental  budgets  under 
Chapter  14678,  is  the  same  as  expressed  in  my  letter  of  iitoy  24,  1934, 
above  referred  to,  published  at  pages  202,  203,  and  204  of  the  Biennial 
Report   of    the  Attorney  General   of   Florida    1933-34. 

Such  supplemental  budgets  to  be  legal  must  be  made  for  and  dur- 
ing the  fiscal  year  for  which  the  main  budget  was  made,  and  dur- 
ing which  the  extra  or  unforeseen  expenditures  are  to  be  made. 


February   26,    1935, 

COUNTY    FINANCES— DUVAL.    COUNTY    WELFARE    BOARD- 
BUDGET— SUPPLEMENTAL 

Dear  Sir-- 

I  am  in  receipt  of  your  letter  of  the  21st  Instant  with  reference 
to  the  budget  of  the  Duval  County  Welfare  Board.  You  state  at  the 
beginning  of  the  present  fiscal  year  on  October  1,  1934,  the  Duval  Coun- 
ty Welfare  Board  had  an  excess  unexpended  revenue  of  $19,841,94.  You 
indicate  that  this  excess  was  due  to  unanticipated  receipts. 

You  state  that  you  now  desire  to  budget  and  expend  with  the 
approval  of  the  County  Budget  Commission  the  said  519,841.94  in  the 
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manner  and  for  the  facilities  and  purposes  approved  by  your  County 
Budget  Commission. 

I  gather  from  y6pr  letter  that  you  desire  a  supplemental  budget 
for  the  current  fiscal  year  to  embrace  the  above  amount  to  be  expended 
during   the  present  budget  year. 

Under  Section  9  of  Chapter  14,678,  Acts  of  1931,  the  Budget  Act 
governing  Duval  Coimty.  you  will  not  the  following  language: 

"Every  such  budget  so  adopted  by  the  County  Budget 
Commission  for  each  such  board  shall  be  final  and  shall  have 
the  force  and  effect  of  fixed  appropriations  determined  by  the 
authority  of  law  which  shall  not  be  altered,  amended  or  ex- 
ceeded in  whole  or  in  part  by  any  such  board  or  officer  or 
member  thereof.  It  shall  be  unlawful  for  any  such  board  or 
any  member  or  officer  thereof  to  expend  or  to  contract  for  the 
expenditure  for  any  purpose  during  the  ensuing  fiscal  year  of 
more  than  ninety-five  per  cent  <95'/'^>  of  the  total  amount 
appropriated  for  such  purpose  in  and  by  the  budget  finally 
prepared  and  certified  to  such  board  by  the  County  Budget 
Commission  •   *   *." 

It  seems  to  me  that  Section  9  of  Chapter  14,678  is  the  controlling 
provision  and  I  find  nothing  in  said  Section,  or  any  other  Section, 
which  prohibits  the  filing  of  a  supplemental  budget  at  any  time  when 
necessity  may  demand.  The  Act  does  not  say  that  it  shall  be  a  final 
and  fixed  appropriation  in  the  manner  and  sense  that  the  County 
Budget  Commission  itself  may  not  alter,  amend  or  change  the  budget. 
It,  therefore,  appears  to  me  that  the  making  of  the  budget  a  final  and 
fixed  appropriation  is  only  final  and  fixed  as  against  the  officer  or 
board  or  member  who  expends  the  money. 

In  conclusion  I  beg  to  say  it  Is  my  opinion  that  under  the  law 
heretofore  referred  to  the  Duval  County  Budget  Commission  has  the 
authority  to  file  a  supplemental  budget,  making  such  allowance  to 
the  Duval  County  Welfare  Board  as  the  Budget  Commission  finds  nec- 
essary and  proper  for  the  expenditure  of  the  above  mentioned  sum 
existing  by  virtue  of  unanticipated  receipts. 


November   16,   193S. 

COUNTY    BUDGET    COMMISSION— APPROVAL    OP    COMPTROLLER 

TO  TRANSFER  FUNDS— CHAPTER  15938,  ACTS  OP  1933 

(AMENDED   CHAPTER    16883,   ACTS   OF   1935) 

Dear  Sir: 

This  acloiowledges  receipt  of  yours  of  November  8th,  wherein  you 
advise  that  you  are  in  receipt  of  a  resolution  from  the  Board  of 
County   Commissioners  of   Orange   County,  seeking   yotu:   approval   to 
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a  transfer  of  $10,000.00  from  the  New  Court  House  Interest  and  Sink- 
ing Fund  and  $2,000.00  from  the  Court  House  Site  Fund  to  the  County 
Road  and  Bridge  Fund.  The  County  Commissioners  are  evidently  re- 
lying upon  Section  16  of  the  above  mentioned  Act  of  1933.  You  also 
advise  that  the  County  Budget  Commission  has  given  its  approval  to 
the  transfer. 

You  ask  whether  or  not  moneys  in  the  Sinking  Fund  for  outstand- 
ing bonds  may  be  so  transferred. 

It  is  my  opinion  that  such  transfer  may  not  be  made.  The  moneys 
in  the  Interest  and  Sinking  Fund  accoimt  for  the  Court  House  bonds 
are  moneys  resulting  from  tax  levies  solely  for  that  purpose,  and  are 
held  in  trust  to  be  used  for  no  other  purpose  except  that  for  which 
they  were  raised. 


July  26.    1935. 

BUDGET  COMMISSION  OP  PAIM  BEACH  COUNTY  CEASES  TO 
EXIST— CHAPTER   15.938,   ACTS   OF   1933 

Oear  Sir: 

In  your  letter  of  the  25th  inst..  you  request  my  opinion  as  to 
whether  the  Budget  Commission  of  Palm  Beach  County  loses  its  ex- 
istence because  of  the  change  of  population  of  that  County  since  the 
enactment  of  Chapter  15,  938.  Laws  of  Florida,  Acts  of  1933. 

The  Act  referred  to  created  a  Budget  Commission  in  the  several 
Counties  having  a  population  of  not  less  than  43,000  and  not  more 
than  53,000  according  to  the  last  preceding  State  or  Federal  Census. 
The  last  official  census  preceding  the  enactment  of  Chapter  15.938 
was  the  Federal  Census  of  1930  which  shows  the  population  of  Palm 
Beach  County  to  be,  at  that  time,  61,784.  The  State  Census  of  1935 
gave  Palm  Beach  County  53,194,  which  takes  that  County  out  of  the 
classification  made  by  Chapter  15,938. 

The  Act,  therefore,  is  not  now  applicable  to  Palm  Beach  County 
because  of  the  change  of  population  as  shown  by  the  1935  State  Census 
and  it  follows  that  the  Budget  Commission  for  Palm  Beach  County 
ceases  to  exist. 


April  25,   1935, 

COUNTY    FINANCES— BXTOGETS-^JUSTICES    OF    THE    PEACE 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  23rd  Instant,  advising  that  the 
amount  budgeted   in  your   county   for   Justices   of   the   Peace  is  prac- 


BEENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  231 

BUDGET  COMMISSION 

tically  exhausted  and  making  inquiry  how  further  bills  for  services  of 
Justices  of  the  Peace  may  be  paid  prior  to  the  next  fiscal  year. 

In  reply  your  attention  Is  called  to  the  general  budget  statutes, 
sections  2302  to  2308,  Compiled  General  Laws  of  Florida,  1927.  Your 
attention  is  particularly  called  to  Sections  2303  and  2306.  Section 
230S  you  win  note  was  amended  by  Chapter  16.266,  Acts  of  1933. 

Under  the  general  budget  statutes,  above  mentioned,  the  estimates 
Anally  adopted  by  the  Board  of  County  Commissioners  have  the  force 
and  effect  of  fixed  appropriations  and  It  is  specifically  provided  that 
the  same  shall  not  be  altered,  amended  or  exceeded.  You  will  note. 
however,  under  Section  2306.  as  amended,  provision  is  made  for  trans- 
fer of  Items  of  expenditure  to  another  item  of  expenditure  upon  reso- 
lution adopted  by  the  Board  of  County  Commissioners  when  approved 
by  the  Comptroller  of  the  State  and  also  by  the  Budget  Commission  in 
counties  having  such  a  Commission,  You  will  note  also  that  provision 
is  made  for  reserving  in  the  estimates  a  reasonable  sum  for  con- 
tingencies and  emergencies,  and  the  appropriation  of  any  p€irt  of  said 
sum  so  reserved  for  any  expense  of  the  county  auttiorlzed  by  law. 


232  BIENNIAL  REI>ORT  OP  THE  ATTORNEY  GENERAL 

SECTION  3 

COUNTY  COMMISSIONERS 


September   5,    1935, 

COUNTY    COMMISSIONERS— NO    AUTHORITY    TO    EMPLOY    COR- 
RESPONDING SECRETARY  FOR  COUNTY  ADVERTISING 

PURPOSES 

Dear  Sfr: 

Answering  your  Inquiry  under  date  of  September  fourth,  I  Iseg  to 
state  that  in  my  opmion  your  advice  to  the  Board  of  County  Commis- 
sioners of  Gulf  County,  Florida,  to  the  effect  that  there  is  no  law  in 
this  State  authorizing  the  employment  by  said  Board  of  a  correspond- 
ing secretary  for  the  purpose  of  advertising  the  resources,  attractions 
and  advantages  of  the  county,  is  correct. 

While,  no  doubt,  the  county  would  be  greatly  benefited  by  such 
action,  still  the  Board  wouJd  have  to  look  to  the  law  as  it  is  and  not  as 
the  Board  would  desire  it  to  be  for  its  authority  to  expend  public  funds. 


August    2nd,    1935. 

OFFICERS — COUNTY    COMMISSIONERS — EMPLOYMENT    IN 

OTHER  WORK 

Dear  Sir: 

I  have  your  letter  of  the  29th  ultimo  advising  that  you  are  a 
County  Commissioner  and  making  inquiry  if  you  would  have  to  resign 
to  accept  a  position  as  Fruit  Inspector  in  the  Department  of  Agriculture, 

Article  XVI.  Section  15,  of  the  State  Constitution,  provides  that 
no  person  shall  hold  or  perform  the  functions  of  more  than  one  office 
under  the  government  of  this  State  at  the  same  time.  The  position 
of  Fruit  Inspector  does  not  appear  to  be  an  office  and  there  will  be  no 
violation  of  the  above  mentioned  provision  of  the  State  Constitution  by 
a  County  Commissioner  bemg  employed  as  a  Fruit  Inspector.  Neither 
do  I  toow  of  any  statutory  prohibition  against  you  continuing  as  Coun- 
ty Commissioner  and  accepting  employment  as  a  Fruit  Inspector. 

Your  attention,  however,  is  called  to  certain  other  provisions  of 
the  State  Constitution  as  follows: 

Article  XVI.  Section  17.  provides  that  no  person  shall  hold 
any  office  of  trtist  or  profit  under  the  laws  of  this  State  with- 
out devoting  his  personal  attention  to  the  duties  of  the  same. 

Article  XVI,  Section  16,  provides  for  deductions  from  the 

salaries  of  public  officers  who  neglect  the  performance  of  any 
duty  assigned  them  by  law. 
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Article  IV,  Section  15.  provides  all  officers  that  shall  have 

been  appointed  or  elected  and  are  not  liable  to  Impeachment 
may  be  suspended  from  office  by  the  Governor  for  malfeasance 
or  misfeasance  or  rieglect  of  duty  in  office. 


July  16.  1935. 

OFFICERS— COUNTY    COMMISSIOI^IERS— PtTRCHASE    OF  SUPPLIES 
IN  WHICH  A  COMMISSIONER  IS  INTERESTED 

Dear  Sir: 

I  have  your  letter  of  the  I3th  Instant  stating  that  you  are  a  mem- 
ber of  the  Board  of  County  Commissioners  of  DeSoto  County;  that  you 
conduct  a  school  of  printing  for  The  Baptist  Children's  Home,  Arcadia, 
Florida,  and  that  printing  is  done  there  for  the  Home  as  well  as  for 
any  one  else  who  desires  printed  matter.  You  make  inquiry  if  you  would 
be  violating  the  law  if  you  should  do  some  printing  for  the  County  of 
DeSoto. 

In  reply  your  attention  is  called  to  Sections  7471  and  7472,  Com- 
piled General  Laws  of  Florida  (1927).  You  will  note  that  Section  7472 
provides  that  no  State  or  County  Board  shall  purchase  suppUes,  goods 
or  materials  for  public  use  from  any  firm  or  corporation  in  which  any 
member  of  such  Board  is  either  directly  or  indirectly  interested. 

Under  the  jjrovisions  of  said  statute  it  appears  that  your  Board 
would  not  be  authorized  to  purchase  and  pay  for  printing  material  of 
the  above  mentioned  firm  from  which  you  state  in  your  letter  you  receive 
a  commission  on  all  work  turned  out. 


January  8,  1936. 

HEALTH— TUBERCULOSIS   SANITARIUMS— COUNTY    COMMIS- 
SIONERS MAY  CONTRACT  FOR  BEDS 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  January  3,  enclosing  brief  in  sup- 
port of  the  proposition  that  the  several  countira  of  the  State  of  Florida 
may  enter  into  contracts  providing  for  the  use  of  beds  in  tuberculosis 
sanitariums  operated  by  the  State  Tuberculosis  Board. 

It  is  my  opinion  that  the  respective  Boards  of  County  Commissioners 
of  the  counties  of  the  State  of  Florida  do  have  the  power  and  authority 
to  enter  into  such  contracts.  My  opinion  is  based  upon  the  provisions 
of  Article  13.  Section  3.  of  the  Constitution  of  Florida.  Section  3313, 
Compiled  General  Laws  of  Florida,  and  Chapter  17469.  Laws  of  Florida, 
Acts  of  1935. 
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June  3,  1935. 

REPAYMENT  OP  MONEY  TRANSFERRED  FROM  ONE  FUND  TO 
ANOTHER  BY  BOARD  OF  COUNTY  COMMISSIONERS 

Dear  Sir: 

I  have  your  letter  in  which  you  state  that  the  Board  of  County 
Commissioners  of  Escambia  County  made  a  temporary  transfer  of 
$2,000.00  under  Section  2304,  Compiled  General  Laws  of  Morida,  1927, 
from  the  General  Revenue  Fund  of  the  County  to  the  Lillian  Bridge 
Bond  r\md.  You  request  my  opinion  as  to  whether  or  not  the  Board 
may  now  repay  the  General  Revenue  Fund  by  transferring  $2,000.00 
thereto  from  the  Ullian  Bridge  Bond  Fund. 

Section  2304,  supra,  contemplates  that  money  transferred  from  one 
fund  to  another  will  ultimately  be  repaid.  Such  transfers  are  of  a 
temporary  nature. 

It  is  my  opinion  that  the  transfer  of  $2,000.00  from  the  Lilhan 
Bridge  Bond  Fund  to  the  General  Revenue  Fund  to  repay  the  latter 
fund  may  be  made  by  the  adoption  of  the  proper  resolution  by  the 
Board  of  County  Commissioners  of  Escambia  County  and  the  approval 
of  the  resolution  by  the  County  Budget  Commission  and  by  you  as 
Comptroller. 


March    27,    1935. 

COONTY  CC*IMISSIONERS— CATTLE  DISTRICTS— REDISTRICTING 

Dear  Sir: 

Assuming  without  deciding  that  a  board  of  county  commissioners 
after  dividing  their  county  into  districts  to  be  known  as  cattle  dis- 
tricts, has  the  authority  to  change  the  same  by  re -districting  the  county 
and  thereby  reducing  the  number  of  such  districts  during  the  tenure 
of  office  of  the  inspectors  appointed  for  the  previously  established  dis- 
trict, it  is  my  opinion  that  it  would  be  necessary  for  the  inspectors 
of  the  formerly  established  districts  to  resign,  and  inspectors  appointed 
and  commissioned  for  the  new  districts  so  established. 

This  answers  your  letter  of  the  27th  instant. 
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February  38,  1935. 

COXINTY  COMMISSIONERS— ADVERTISEMENT  OP  PURCHASES 
EXCEEDINO  $300.00 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  2Sth  Instant,  advising  that 
salesmen  recently  appeared  before  the  County  Commissioners  to  sell 
the  County  certain  machinery  < trucks,  tractors  and  graders) ;  that  It 
was  suggested  that  Section  21B1,  Compiled  C3eneral  Laws  of  Florida, 
1927,  required  advertising  for  competitive  bids  on  said  equipment  where 
the  cost  of  same  or  the  price  to  be  paid  was  in  excess  of  $300.00  but  the 
Board  was  advised  that  the  salesmen  could  place  such  equipment  In  the 
County  upon  a  rental  basis  of  $125  or  $250.00  per  month,  and  when  the 
total  cost  price  was  paid  in  rent  the  property  would  belong  to  the  Coun- 
ty: ttiat  the  price  of  the  equipment  sought  to  be  acquired  was  wgU  in 
excess  of  $300.00.  You  make  inquiry  as  to  the  legality  of  the  County 
acquiring  the  equipment  on  the  above  mentioned  basis  without  com- 
plying with  the  provisions  of  said  Section  2191. 

In  reply  I  beg  to  say  in  my  opinion  the  atrove  proposition  is  a  sub- 
terfuge for  the  evasion  of  the  provisions  of  said  Section  and  the  County 
Commissioners  would  not  be  authorized  to  make  such  purchase  under 
such  proposition  without  advertising  for  bids  as  required  by  the  statute. 


April  23,  193S. 

COUNTY  COMMISSIONERS,  EMPLOYMENTS  BEYOND  TERM 

OP  OFFICE 

i>eor  Sir^ 

In  reply  to  your  verbal  inquiry  of  this  date,  permit  me  to  say  a 
board  of  county  commissioners  has  no  authority  to  enter  into  a  contract 
for  the  employment  of  persons  where  the  said  contract  would  bind  their 
successors  in  office  for  a  period  of  time  beyond  their  term  of  office.  In 
other  words,  where  persons  are  employed  by  a  board  of  county  com- 
missioners and  hold  their  positions  at  the  pleasure  of  the  board,  their 
employment  can  be  terminated  at  any  time  regardless  of  a  purported 
contract  entered  into  between  the  former  board  and  an  employee. 

Of  course,  there  might  be  an  exception  to  what  lias  been  said  above 
where  a  statute  expressly  authorizes  the  board  of  county  commissioners 
to  enter  Into  contracts  which  would  bind  their  successors  in  of  See:  how- 
ever, I  do  not  know  of  a  statute  which  would  authorize  a  contract  by 
a  board  of  county  commissioners  to  employ  persons  to  work  for  the 
county  which  would  be  binding  upon  their  successors  in  office,  because 
there  does  not  appear  to  be  a  statute  authorizing  a  board  of  county 
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commissioners  to  enter  into  contracts  of  employment  for  a  specified 
period  of  time.  As  a  general  rule,  boards  of  county  commissioners  em- 
ploy persons  to  work  for  the  county  at  the  pleasure  of  the  board  and 
it  is  my  opinion  that  a  contract  entered  into  by  a  board  of  county  com- 
missioners for  the  employment  of  persons  where  the  employment  ex- 
tends beyond  the  period  of  the  term  of  the  board  would  not  be  binding 
upon  their  successors  in  office. 


March  22,  1935. 

COUNTY  COMMISSIONERS— EXPENSES  AND  DUES  TO   STATE 

ASSOCIATION 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  15th  instant,  making  inquiry 
if  County  Commissioners  have  authority  to  pay  annual  dues  to  the 
Cotmty  Commissioners  Association  of  Florida  out  of  County  funds. 

In  reply  I  beg  to  say  on  March  14,  1930,  my  predecessor  in  office, 
Hon.  Fred  H.  Davis,  now  Justice  of  the  Suprenae  Court,  in  answering  a 
similar  inguiry  referred  to  paragraphs  11  and  12,  Section  2153,  Com- 
piled General  Laws  of  Florida,  1927,  and  used  this  language : 

"In  my  opinion,  the  county  commissioners  under  authority 
of  the  above  provision  of  the  law  have  the  right  to  provide 
for  the  attendance  of  one  or  more  of  their  members  at  the  State 
Association  of  County  Commissioners  when  it  meets  for  the 
purpose  of  discussing  and  acting  upon  matters  of  public  wel- 
fare, which  relate  to  their  official  duties  and  powers,  provided 
the  payment  of  such  expenses  is  properly  arranged  for  in  the 
county  budget." 

I  concur  in  the  above  opinion  and  under  the  same  reasoning  it  is 
my  opinion  that  County  Commissioners  will  be  authorized  to  pay  reason- 
able annual  dues  or  membership  fees  to  the  State  Association  of  County 
Commissioners'  meeting  for  the  purposes  recited  above  when  provision 
therefor  has  been  made  in  the  County  Budget. 


January  26,  1935. 

COUNTY  COMMISSIONERS — WHEN  TEEIM  OF  OFFICE  BEGINS 

Dear  Sir: 

Answering  your  letter  of  the  22nd  inst.,  I  beg  to  say  the  term  of 
County  Commissioners  this  year  began  January  8,  1935,  under  the  pro- 
visions of  Section  14  of  Article  Xviii  of  the  State  Constitution,  reading 
as  follows: 
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"The  terms  of  office  of  all  County  officei^,  unless  otherwise 
provided,  shall  commence  on  the  first  Tuesday  after  the  first 
Monday  in  January  next  after  their  election." 

January  24,  1S3S. 

COUNTY  COMMISSIONERS— DISTRICTS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  19th  instant,  with  reference 
to  re-districting  County  Commissioners  Districts  in  the  County. 

In  reply  your  attention  is  called  to  Section  5.  Article  Vm  of  the 

State  Constitution,  reading  as  follows: 

"Immediately  upon  the  ratification  of  this  Amendment  the 
county  commissioners  of  the  several  counties  of  this  State  shall 
divide  their  respective  counties  into  five  commissioners'  districts, 
to  be  numbered  respectively  from  one  to  five,  inclusive,  and  each 
district  shall  be  as  nearly  as  possible  equal  in  proportion  to 
population,  and  thereafter  there  shall  be  in  each  of  such  dis- 
tricts a  county  commissioner,  who  shall  be  elected  by  the  quali-. 
fled  electors  of  said  county,  at  the  time  and  place  of  voting  for 
other  county  officers,  and  shall  hold  his  office  for  two  years. 
The  powers,  duties  and  compensation  of  such  county  commis- 
sioners shall  be  prescribed  by  law:  Provided,  that  nothing  herein 
shall  aSect  the  terms  of  commissioners  holding  office  at  the 
time  of  such  division:  Provided,  further,  that  all  vacancies 
occurring  by  limitations  of  terms,  or  from  death,  resignation 
or  otherwise,  before  the  election  of  1902,  shall  be  filled  by  ap- 
pointment by  the  Governor,  as  now  provided  by  law." 

You  will  note  that  the  above  quoted  provision  of  the  Constitutions 
is  as  amended  at   the  General  Election  in   1900. 

Your  attention  is  further  called  to  Section  2150.  Compiled  General 
Laws  of  Florida,  1927.  originally  Section  7  of  Chapter  3723,  Acts  of 
1687,  reading  as   follows: 

"Any  such  district  or  districts  may  be  changed  or  altered 
on  a  petition  of  two -thirds  of  the  registered  voters  of  the  said 
district  or  districts,  and  by  a  vote  of  three-fifths  of  the  county 
commissioners,  once  in  every  five  years;  but  such  change  shall 
not  become  operative  until  the  expiration  of  the  term  of  the 
commissioner  who  shall  be  holding  by  election  for  such  dis- 
trict so  to  be  changed;  and  upon  any  such  change  or  altera- 
tion of  any  district,  like  proceedings  shall  be  had  as  to  publish- 
ing, filing  and  recording  the  same  as  hereinbefore  specified,  upon 
the  original  establishment  of  such  district." 
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January  15,  1935. 

WHETHER  OR  NOT  CHAmMAN  OP  COUNTY  COMMISSIONERS  MAY 
SIGN  WARRANTS  WITH  RUBBER  STAMP 

Dear  Sir- 

Replying  to  your  favor  of  January  11th.,  I  do  not  think  It  would  be 
proper  for  the  Chairman  of  the  Board  of  County  Commissioners  to  sign 
county  warrants  with  a  rubber  stamp. 

I  have  discussed  the  matter  with  the  State  Auditor  and  he  stated 
that  it  would  not  meet  the  approval  of  his  office. 


k- 
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February   IS,   1938. 


COUNTY  OFFICERS — DUTY  OF  COUNTY  ASSESSOR  OF  TAXES  IN 

ADMINISTERING    HOMESTEAD   EXEMPTION  AMENDMENT   TO 

MAKE  SEPARATE  ASSESSMENTS  REPRESENTING  JOINT 

INTERESTS   OP  OWNERS 

Dear  Sir: 

I  have  your  letter  requesting  my  opinion  as  to  whether  or  not  a 
County  Assessor  of  Taxes  in  administering  Section  1  of  Article  X  of  the 
State  Constitution,  generally  referred  to  as  the  Homestead  Exemption 
Amendment,  is  required  to  make  separate  assessments,  against  the  same 
piece  of  property,  representing  the  joint  interests  of  the  owners. 

Chapter  17.060,  Laws  of  Florida,  Acts  of  1935,  regulates  the  allowance 
of  the  exemption  of  homesteads  from  taxation  and  prescribes  the  duties 
of  County  and  City  Officials  and  taxpayers  with  respect  thereto.  Sec- 
tion 2  of  this  Act  reads  In  part  as  follows: 

"The  title  herein  referred  to  may  be  held  by  the  entireties, 
Jointly  or  in  common  with  others,  and  said  exemption  mav  be 
apportioned  among  such  of  the  owners  as  shall  reside  thereon 
as  their  respective  interests  shall  appear,  but  no  such  exemption 
of  more  than  Five  Thousand  Dollars  shall  be  allowed  to  any  one 
person  or  on  any  single  parcel  of  real  property,  nor  shall  the 
amount  of  the  exemption  allowed  any  person  exceed  the  pro- 
portionate assessed  valuation  based  upon  the  interest  owned 
by  such  person."     (Emphasis  supplied) 

It  Is  my  opinion  that  under  authority  of  the  quoted  part  of 
Section  2  of  Chapter  17,060,  supra,  it  is  the  duty  of  the  County 
Assessor  of  Taxes  to  apportion  the  exemption  among  sucb  of 
the  owners  as  are  entitled  thereto  as  their  respective  interests 
shall  appear  and  that  this  apportionment  can  only  be  accom- 
plished by  assessing  separately  their  several  Interests  and  other 
interests  in  the  property. 


February  17,  1936. 

COUNTY  OFFICERS.  COUNTY  ASSESSOR  OP  TAXES  AND  SURETY 
NOT  LIABLE  FOR  MISTAKES  MADE  IN   GOOD  PATTH   IN  DE- 
TERMINING WHETHER  PROPERTY  ENTITLED  TO  HOME- 
STEAD EXEMPTION 

Dear  Sir: 

I  have  your  letter  In  which  you  requ^t  my  opinion  as  to  "when- 
ever apviication  is   made   for  taxation   exemption   on   the  homestead, 
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as  authorized  by  Section  7,  Article  X,  of  the  Constitution,  should  the 
Assessor  in  an  instance  of  doubt,  put  the  applicant  to  the  expense  of 
6  law  suit  to  enforce  his  claim;  and  if  not,  are  the  Assessor  and  the 
surety  on  his  bond  liable  for  erroneously  deciding  such  issue?" 

It  Is  the  duty  of  Uie  County  Assessors  of  Taxes  to  "ascertain  by 
diligent  inquiry  the  names  of  all  taxable  persons  in  his  County,  and 
also  all  of  their  taxable  personal  property,  and  all  taxable  real  estate 
therein,  on  the  first  day  of  January  of  such  year  •*••".  (Emphasis 
supplied) .  Section  913  C.  G.  L„  1934  Supplement.  All  real  property 
in  the  State  not  expressly  exempt  therefrom  is  subject  to  taxation. 
Section  893  C.  G.  L.  Sections  920,  921  and  922  C.  G.  L.  provide  the 
mode  to  be  followed  by  the  County  Assessor  of  Taxes  in  assessing  lands, 
and  these  Sections  impose  upon  the  Assessor  the  duty  of  matting  the 
assessments. 

It  is  the  duty  of  the  County  Assessor  of  Taxes  to  determine  whether 
a  particular  piece  of  property  is  exempt  from  taxation  under  the  Con- 
stitutional provision  and  laws  and  the  facts  concerning  the  property 
claimed  to  be  exempt  (See  Sections  6  and  7  of  Chapter  17,060,  Acts  of 
1935,  in  reference  to  exemption  of  hom^tead  property).  A  pei^on 
seeking  to  have  his  property  exempted  from  taxation  must  bring  it 
clearly  within  the  exemption  granted  by  the  Constitution  and  the 
statutes.     RAST  versus  HULVEY,  77  Fla.  74,  80  So.  750. 

It  is  my  opinion  that  if  the  County  Assessor  of  Taxes  has.  in  good 
faith,  examined  the  claim  filed  with  him  for  exemption  of  property 
alleged  to  be  homestead  property  and  he  is  not  convinced  that  it  Is 
exempt  from  taxation,  he  should  refuse  to  allow  the  exemption.  If  the 
claim  for  exemption  is  not  allowed,  the  claimant  may,  of  course,  present 
the  matter  to  the  Courts  for  final  determination.  The  Assessor  and  the 
Surety  on  his  bond  will  not,  in  my  opinion,  be  liable  for  mistakes  made 
in  good  faith  by  the  Assessor  in  determining  whether  or  not  a  par- 
ticular piece  of  property  is  entitled  to  the  exemption  claimed.  61 
C.  J.  615. 


June  15,  1936. 

COUNTY  OFn;CERS — COMMISSIONS  ALLOWED  COUNTY  ASSESSOR 

OF  TAXES  AND  TAX  COLLECTOR  WHEN  VALUATION  IS  LESS 

THAN  $5,000,000.00    BY    REASON   OP    HOMESTEAD 

EXEMPTIONS 

Dear  Sir: 

Receipt    is    acknowledged    of    your   letter    which    reads   in    part    as 
follows: 

"Under    Section    1029.    Compiled    Creneral    Laws.   Tax    Assessors    in 
counties  with  an  assessed  valuation  of  less   than  Five  Million  Dollars 


•Ik-/ 
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are  entitled  to  receive  two  per  cent  commission  on  all  taxes  assessed 
in  access  of  Seven  Thousand  Dollars. 

Due  to  the  Constitutional  Amendment  exempting  homesteads  from 
taxation,  we  now  have  the  peculiar  situation  of  having  two  classes  of 
valuations  in  each  county,  one  of  which  might  exceed  the  Five  Million 
Dollars,  but  the  other  would  be  less  than  the  Five  Million  Dollars. 

I  have  before  me  the  valuations  in  a  particular  county  on  both 
homesteads  and  non -exempt  property  which  total  more  than  Five  Mil- 
lion Dollars.  However,  included  in  this  sum  is  the  valuation  on  home- 
steads in  a  certain  district,  which  does  not  levy  a  Debt  Service  Tax  for 
either  county  or  district  purposes,  with  the  result  that  all  homesteads 
within  the  district  are  fully  exempt  and  no  taxes  of  any  kind  have 
been  extended  against  them.  When  the  valuations  of  these  homesteads 
is  deducted  from  the  total  valuations  of  the  county,  the  valuation  then 
is  less  than  Five  Million  Dollars. 

Under  these  circumstances,  Is  the  Tax  Collector  and  Tax  Assessor 
entitled  to  two  per  cent  or  one  and  one  half  per  cent  on  all  taxes  as- 
sessed or  collected  in  access  of  Seven  Thousand  Dollars." 

Under  the  facts  recited  in  your  letter,  it  Is  my  opinion  that: 

1.  The  County  Assessor  of  Taxes  is  entitled,  under  Section  1029. 
Compiled  General  Laws  of  Florida,  1927,  to  receive  S'/r  commission 
upon  the  amount  of  taxes,  general  or  special,  assessed,  but  not  on  each 
separately,  excluding  errors,  in  excess  of  Seven  Thousand  Dollars.  This 
rate  appUes  to  taxes  assessed  for  the  State  and  to  those  assessed  for 
the  County. 

2.  The  Tax  Collector  Is  entitled,  under  Section  1034,  Compiled 
Oeneral  Laws  of  Florida,  1927,  to  arf  commission  upon  the  aggregate 
amount  of  State  taxes,  general  or  special,  including  licenses,  collected 
by  him  and  paid  to  the  State  Treasury,  in  excess  of  Seven  Thousand 
Dollars.  He  is  also  entitled  to  the  same  rate  of  commission  for  col- 
lecting the  County  tax. 


February  8,  1936. 

COUNTY  ASSESSOR  OF  TAXES  NOT  ENTITLED  TO  COMMISSIONS 

ON  TAXES  EXTENDED  BY  CLERK  OP  CIRCUIT  COURT 

OR  TAX  COLLECTOR 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  upon  the  question 
of  whether  or  not  a  County  Assessor  of  Taxes  is  entitled  to  commissions 
upon  taxes  extended  on  the  tax  roll  by  the  Clerk  of  the  Circuit  Court 
or  by  the  County  Tax  Collector. 


242  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 

TAX   ASSESSORS 

Section  1028,  Compiled  General  La^-s  of  Florida,  1927,  fixes  the 
commissions  of  the  County  Assessor  of  Taxes  generally.  Section  1029, 
Compiled  General  Laws  of  Florida,  1927,  fixes  the  commissions  of  the 
County  Assessor  of  Taxes  in  Counties  having  a  total  assessed  valuation 
of  real  and  personal  property  not  exceeding  five  million  dollars.  Sec- 
tion 1028,  supra,  reads  in  part  as  follows: 

"The  County  Assessor  of  T^Lxes  shall  be  entitled  to  receive 
the  following  commissions  upon  the  amount  of  taxes,  general 
or  special,  assessed,  but  not  on  each  separately,  excluding  errors, 
to-wit  :•*••••**. 

Section  1029,  supra,  reads  in  part  as  follows: 

"The  County  Assessor  of  Taxes  in  Counties  having  a  total 
assessed  valuation  of  real  and  personal  property  not  exceed- 
ing five  million  dollars  shall  be  entitled  to  receive  the  following 
commissions  upon  the  amount  of  taxes,  general  or  special,  as- 
sessed,   but    not    on   each    separately,    excluding    errors,    to- wit 

It  is  my  opinion  that  under  the  above  Sections  of  the  statutes,  the 
County  Assessor  of  Taxes  is  only  entitled  to  commissions  upon  taxes 
assessed  by  him  on  the  tax  roll,  and  that  he  is  not  entitled  to  commis- 
sions upon  taxes  extended  by  the  Clerk  of  the  Circuit  Court  or  by  the 
County  Tax  Collector.  There  is  no  provision  made  by  the  statutes  for 
payment  of  commissions  or  fees  for  the  extension  of  taxes  on  the  tax 
roll  by  the  Clerk  of  the  Circuit  Court  or  the  County  Tax  Collector. 


March  27,  1935. 

KIND  OR  CLASS  OF  ERRORS  THAT  MAY  BE  CORRECTED  BY 

COUNTY  ASSESSOR   OF   TAXES  AFTER  DELIVERY   OF 

TAX  ROLL  TO  TAX  COLLECTOR 

Dear  Sir: 

I  have  your  letter  in  which  you  request  my  opinion  as  to  the  kind 
or  class  of  errors  a  County  Assessor  of  Tfexes  is  authorized,  under  Section 
894,  Compiled  General  Laws  of  Florida,  1934  Supplement,  to  correct  on 
the  tax  roU  after  it  has  been  delivered  to  the  County  Tax  Collector. 

Our  Supreme  Court  in  discussing  the  duty  and  authority  of  the 
County  Assessor  of  Taxes  under  Section  894,  supra,  and  other  statutes, 
in  the  case  of  STATE  EX  REL  RANGER  REALTY  CO.  versus  LUMMDS. 
TAX  ASSESSOR,  ET  AL.,  149  So,  650,  said: 

"The  effect  of  the  statutes  is  to  impose  upon  the  tax  as- 
sessor a  continuing  duty  to  prepare  according  to  law  a  legal 
tax  roll,  and,  if  through  oversight,  mistake,  or  Inadvertence  he 
has  failed  to  do  so,  the  statute  itself  affords  ample  power  and 


BZENNIAL  REPORT  OF  THE  ATTORNEY  GENERAIi  243 

TAX   ASSESSORS 

authority  for  the  tax  assessor  to  correct  Wa  mlstslce  in  the 
preparation  of  the  roll  by  forthwith  making  the  necessai? 
changes  and  amendments  of  the  roll  to  make  the  same  con- 
form  to  the  'form  of  things'  required  by  the  tax  laws,****". 

From  a  careful  reading  of  all  of  the  statutes  dealing  with  the  levy 
and  assessment  of  ad  valorem  taxes,  I  am  convinced  that  the  County 
Assessor  of  Taxes  does  not  have  authority  to  make  any  chaoge  In  the 
valuation  he  has  placed  on  a  piece  of  property  after  the  tax  roll  has 
Ijeen  delivered  to  the  Tax  Collector,  even  if  he  admits  that  the  valua- 
tion in  question  is  erroneous.  See  Sections  893-945,  Compiled  General 
Laws  of  Florida,  and  particularly.  Sections  913.  917,  929,  931.  934.  936 
and  937.  Ample  provision  is  made  for  the  correction  of  errors  in  the 
assessed  value  of  a  piece  of  property  as  fixed  by  the  Assessor.  It  is  the 
duty  of  every  person  owning  or  having  the  control,  management,  cus- 
tody or  agency  of  property  subject  to  taxation  to  make  a  return  thereof 
to  the  County  Assessor  of  Taxes  and  to  give  the  true  cash  value  thereof, 
"and  upon  failure  to  do  so,  the  assessment  and  valuation  made  by  the 
assessing  officer  or  officers  shall  l>e  deemed  and  held  to  be  binding  upon 
such  owner  or  other  person  or  corporation  interested  in  such  property, 
unless  complaint  is  made  on  such  assessment  and  valuation  on  the  day 
set  for  hearing  complaints  and  receiving  testimony  as  to  the  value 
of  any  property  real  or  personal,  as  fixed  by  the  County  Assessor  of 
Taxes".    See  Section  917,  supra. 

If  the  owner  or  person  in  charge  of  the  property  is  dis-satisfled  with 
the  valuation  as  fixed  by  the  Assessor,  he  may  present  his  case  to  the 
Board  of  County  Commissioners  sitting  as  a  Board  of  Equalizers  at  their 
meetings,  which  are  held  pursuant  to  Section  929.  supra.  This  Board 
has  authority  to  equalize  assessments  as  between  property.  If  the  Board 
fails  to  give  the  desired  relief,  the  only  recourse  is  the  Courts.  There 
must  be  an  end  to  the  annual  levying  and  assessment  of  taxes  against 
property,  otherwise,  uncertainty  and  chaos  would  result  in  the  separa- 
tion of  the  government.  The  statutes  are  designed  to  produce  order- 
liness in  the  process  of  levying  and  assessing  taxes  and  the  fixing  of  a 
valuation  upon  a  piece  of  property  by  the  Assessor  is  only  one  step 
in  this  process.  When  the  Assessor  and  the  Board  of  County  Comm.is- 
sioners  have  performed  their  duties,  and  the  tax  roll  is  delivered  to 
the  Tax  Collector,  the  Assessor's  authority  to  change  a  valuation  is 
at  an  end. 

It  is  my  opinion  that  the  authority  of  the  County  Assessor  of  Taxes 
under  Section  894.  supra,  to  correct  errors  on  the  tax  roll  after  it  has 
been  delivered  to  the  Tax  Collector  is  limited  to  making  necessary 
changes  and  amendments  of  the  roll  to  make  it  conform  to  the  "form 
of  things"  required  by  law  to  produce  a  valid  tax  roll.  The  following 
are  examples  of  changes  and  amendments  that  may  be  made  by  the 
Assessor  after  the  tax  roll  is  delivered  to  the  Tax  Collector: 

1.    May  insert  the  aggregate  amount  of  taxes  against  the  land; 
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2.  May  place  the  word  "unknown"  tn  the  column  showing  the 

name  of  the  owner;   and, 

3,  May  add  the  ptat  book  and  page  number  to  a  description 

referring  to  a  recorded  plat. 

This  authority,  however,  does  not  authorize  or  permit  the  Assessor 
to  make  any  change  in  the  valuation  of  a  piece  of  property  after  the 
tax  roll  has  been  deUvered  to  the  Tax  Collector. 


January  21,  1935. 

TAX    ASSESSORS    MAY    CHARGE    TO   EXPENSES    COST   OP 

ATTENDING  MEETING  OP  EXECUTTVE  COMMITTEE 

OF  THE  STATE  ASSOCIATION 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  tetter  of  January  19th,  in 
which  you  request  my  opinion  as  "to  whether  or  not  Tax  Assessors, 
members  of  the  Executive  Committee  of  their  Association,  who,  as  such 
members,  are  called  upon  to  attend  meetings  such  as  that  of  the  Execu- 
tive Committee  held  in  Tallahassee,  January  8th  for  the  purpose  of 
conferring  and  formulating  policies  for  the  performance  of  their  duties, 
will  be  authorized  to  charge  the  expenses  of  such  trips  in  their  expei^e 
account". 

A  County  Assessor  of  Taxes  is  entitled  to  charge  as  expenses  of 
operating  his  office  whatever  expenditures  he  may  be  required  to  make 
in  the  performance  of  the  official  duties  of  his  office.  It  is  my  opinion 
that  the  expenses  of  the  Tax  Assessors  in  attending  the  meeting  of  the 
Executive  Committee  of  the  State  Association  of  Tax  Assessors,  as  set 
forth  in  your  letter,  held  "for  the  purpose  of  conferring  and  formulating 
plans  for  the  performance  of  their  duties",  are  expenses  incurred  in 
operating  the  office  and  may  properly  be  charged  as  necessary  expenses. 
Sec  Opinion  dated  August  25,  1931,  page  554,  Biennial  Report  of  the 
Attorney  General,  1931-32. 


January  21,  1935. 

COUNTY  ASSESSOR  OP  TAXES  DOES  NOT  HAVE  AUTHORITY  TO 
ADMINISTER  OATH  TO  APPLICAJIT  FOR  TAX  EXEMPTION 

Dear  Sir: 

I  have  your  letter  of  January  18th,  in  which  you  request  my  opinion 
as  to  whether  or  not  a  County  Assessor  of  Taxes  has  authority  to  ad- 
minister an  oath  to  a  person  filing  with  him  an  application  for  exemp- 
tion from  taxes. 
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The  only  authority  of  a  County  Assessor  of  Taxes  to  administer 
an  oath  is  found  in  Section  918,  Compiled  General  Laws  of  Florida, 
1927.  This  Section  of  the  statutes  requires  him  to  administer  an  oath 
to  any  taxpayer  desiring  to  give  in  a  list  of  his  personal  property  and 
who  desires  to  malce  oath  that  the  list  is  full  and  correct. 

It  is  my  opinion  that  a  County  Assessor  of  Taxes  do«  not  have 
authority  to  administer  an  oath  to  any  person  filing  with  him  an  ap- 
plication for  an  exemption  from  taxes. 


January  11,  1835. 

SALARIES— FEES  OP  TAX  ASSESSOR 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  12th  ultimo,  with  reference  to 
your  fees  when  Tax  Assessor  for  assessing  Special  Tax  School  District 
taxes  in  Gilchrist  County. 

In  reply  I  beg  to  say  that  there  are  a  number  of  Acts  applying  to 
counties  of  certain  population  which  allow  commissions  to  Tax  As- 
sessors for  assessment  of  Special  Tax  School  District  taxes,  but  I  faU 
to  find  any  such  Act  wliich  applies  to  Gilchrist  County.  Neither  do 
I  find  any  General  Act  allowing  commissions  to  Tax  Assessors  for  such 
assessments. 

I  refer  you  to  the  decision  of  our  Supreme  Court  in  the  case  of 
Rawls,  et  al.  v.  State  ex  rel.  Nolan,  98  Pla,  103,  122  So.  222,  the  first 
headnote  of  which  case  reads  as  follows: 

"Public  officers  have  no  legal  claim  for  official  services 
rendered,  except  when,  and  to  the  extent  that,  compensation 
is  provided  by  law,  and  when  no  compensation  is  so  provided 
rendition  of  such  services  is  deemed  to  be  gratuitous." 

It  was  held  In  that  case  that  under  the  law  which  failed  to  provide 
for  commissions  to  Tax  Assessors  for  assessing  Special  Tax  School  Dis- 
trict taxes  said  officers  were  not  entitled  to  receive  commissions  from 
the  county  for  such  assessments. 

Your  attention  is  further  called  to  Section  74G5,  Compiled  General 
Laws  of  Florida,  1927,  which  provides  that  each  member  of  the  Board 
of  County  Commissioners  voting  to  pay  any  claims  against  the  county 
not  authorized  by  law  shall  be  guilty  of  a  misdemeanor,  etc.  See  also 
Section  7466  to  the  same  effect  with  reference  to  the  Clerk  of  the  Circuit 
Court  signii^  a  warrant  to  pay  any  claim  against  the  county  not  au- 
thorized by  law. 

In  view  of  the  above  it  does  not  appear  that  the  Coutny  Com- 
missioners can  pay  you  commissions  on  taxes  assessed  by  you  as  Tfex 
Assessor  for  Special  Tax  School  Districts. 
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October  16.  1936. 

COMMISSIONS  TAX  ASSESSOR 

Dear  Sir: 

I  acknowledge  receipt  of  your  letter  of  the  14th  inst.,  in  which  you 

ask  tf  the  Honorable  — ,  Assessor  of  Taxes  of  Sarasota 

County,  Is  entitled  to  receive  commissions  for  the  assessments  in  IS34 
and  1935  against  the  Rembrandt  Corporation. 

In  the  Spring  of  1936,  Supreme  Court  of  Florida  held  the  property 
of  the  Rembrandt  Corporation  was  not  assessable. 

It  is  myo  opinion,  however,  that  Mr, should  be  allowed  com- 
missions for  the  assessments  in  1934  and  1935. 


November  14,   1936. 

COMMISSIONS  ALLOWED  COUNTY  ASSESSORS  OP  TAXES  AND 

TAX  COLLECTORS   UPON   VALUATIONS   LESS   THAN   FIVE 

Mil  J -ION  DOLLARS  BY  REASON  OF  HOMESTEAD 

EXEMPTION.     SECTIONS   1023  AND  1029 

Dear  Sir: 

I  have  your  letter  of  the  9th  inst.,  in  which  you  ask  my  opinion 
as  to  the  fees  the  Assessor  and  Collector  is  entitled  to  under  the  fol- 
lowing cbrcumstances: 

"There  is  one  county  in  the  State  whose  values,  including  the  values 
of  homesteads  assessable  for  debt  service,  slightly  exceed  $5,000,000. 
Since,  however,  the  homesteads  are  subject  only  to  the  levy  for  debt 
service  and  not  for  the  State  levy,  is  the  Assessor  and  Collector  entitled 
to  1^%,  as  provided  by  Section  1028,  or  29t,  as  provided  by  Section 
1029,  from  the  State  of  Florida?" 

Od  Jime  15th,  I  advised  you  that  Tax  Collectors  and  Tax  Assessors 
were  entitled  to,  under  Section  1029.  C.  G.  L.,  to  29c  commissions  on 
amounts  in  excess  of  $7,000,  when  the  taxable  values  in  the  County,  by 
reason  of  Homestead  exemption  were  less  than  $5,000,000. 

Section  1029,  C.  O.  L.,  is  a  statute  in  derogation  of  the  general  Act 
relating  to  Assessors'  commissions,  and  Section  1034  is  an  Act  In  deroga- 
tion of  the  general  Act  relating  to  the  Tax  Collectors'  commissions  and 
both  of  these  Acts  should  he  strictly  construed.  It  is,  therefore,  my 
opinion  that  under  the  facts  above  stated  the  Tax  Assessor  and  the 
Tax  Collector  should  be  entitled  to  11^9^  commissions  and  not  2%  com- 
missions on  amounts  in  excess  of  $7,000.00. 


V 
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December  5,  1835. 

OOtfNTY  OFFICERS — PEES  OP  TAX  COLLECTOR  UPON  RAHJEIOAD 

TAXES  COLLECTED  BY  THE  COMPTROLLER 

THROUGH  THE  COURTS. 

Dear  Sir: 

1  have  your  letter  In  which  you  state  the  following: 

.  "Under  Sections  964,  965  and  966  of  the  Compiled  General 
Laws,  which  provide  for  the  collection  of  taxes  assessed  against 
Railroads,  it  has  been  the  custom  of  this  office  to  allow  the  Tax 
Collector  the  usual  commissions  on  all  such  taxes  which  are  vol- 
untarily paid  to  the  Comptroller  without  suit. 

Lately  a  number  of  items,  the  legality  of  which  was  being 
tested  in  the  Courts,  have  been  compromised  and  the  question 
now  arises  as  to  whether  or  not  the  Tax  Collector  Is  entitled  to 
the  usual  commissions  on  this  class  of  collections  made  through 
the  Comptroller's  office." 

It  Is  my  opinion  that  there  is  no  difference,  in  so  far  as  the  payment 
of  fees  to  the  Tax  Collector  is  concerned,  in  the  Comptroller  collecting 
Railroad  taxes  that  are  voluntarily  paid  and  in  collecting  such  taxes 
through  the  Courts.  If  the  Tax  Collector  is  entitled  to  fees  on  Railroad 
taxes  collected  by  the  Comptroller  which  are  paid  voluntarily  then  he  is 
also  entitled  to  fees  on  Railroad  taxes  which  the  Comptroller  collects 
through  the  Courts. 


December  9.  1935. 

COUNTY   OFFICERS— COMMISSIONS  OP  TAX  COLLECTOR  UNDER 

SECTION  1034.  C.  G.  L.  FOR  COLLECTING  SPECIAL  ROAD  AND 

BRIDGE    DISTRICT    TAXES.    AND    COMMISSIONS    OF    TAX 

ASSESSOR  UNDER  CHAPTER  15,663.  ACTS  OF  1931,  FOR 

ASSESSING  SUCH  TAXES  IN  COUNTIES  THAT  HAVE 

AN  ASSESSED  VALUATION  OF  LESS  THAN  FIVE 

MILLION  DOLLARS 

Dear  Sir: 

I  have  your  letter  of  November  27th,  in  which  you  request  my  opin- 
ion uix)n  the  following  auestlons: 


What  commissions  are  allowed  the  Tax  Collector  under  Section  1(134, 
Compiled  General  Laws  of  Florida,  1927,  in   Counties  having  a  total 
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assessed  valuation  of  real  and  personal  property  not  exceeding  five 
million  dollars  for  collecting  taxes  levied  for  the  payment  of  principal 
and  interest  on  bonds  issued  by  Special  Road  and  Bridge  Districts? 


What  commissions  are  allowed  the  Tax  Assessor  under  Chapter  15,663, 
Laws  of  Florida,  Acts  of  1931,  for  assessing  taxes  for  the  payment  of  the 
principal  and  interest  on  bonds  issued  by  Special  Road  and  Bridge  Dis- 
trict in  Counties  having  a  total  assessed  valuation  of  real  and  personal 
property  not  exceeding  five  million  dollars? 

Section  1034,  supra,  prescribes  the  commissions  of  the  Tax  Collector 
for  collecting  taxes,  general  or  special,  as  follows:  On  first  $4,000.00 
collected.  10%,  on  next  $3,000.00  collected,  57r .  and  on  the  balance  col- 
lected. 29b.  The  commissions  for  collecting  other  special  faxes  shall  be 
at  the  rate  ot  1)^%  and  shall  be  paid  out  of  the  special  taxes  collected. 

My  predecessor  in  office,  the  Honorable  Fred  H.  Davis,  now  a  mem- 
ber of  the  Supreme  Court  of  the  State,  in  an  opinion  dated  August  2, 
1930,  (p.  228,  Biennial  Report  of  the  Attorney  Gteneral,  1929-1930)  ruled 
that  under  Chapter  14.486.  Acts  of  1929,  and  the  Supreme  Court's  in- 
terpretation thereof,  taxes  lei'ied  for  the  payment  of  principal  and  in- 
terest on  bonds  issued  by  Special  Road  and  Bridge  Districts  were  special 
County  taxes  within  the  meaning  of  Section  1028,  Compiled  General 
Laws  of  Florida,  1927,  which  fixes  the  commissions  of  the  County  As- 
sessor of  Taxes  in  all  Counties  having  an  assessed  valuation  of  more 
than  five  million  dollars. 

In  applying  to  your  first  question  the  reasoning  of  the  opinion  atiove 
referred  to,  it  is  my  opinion  that  the  Tax  Collector  under  Section  1034, 
supra,  is  entitled  to  the  same  commissions  for  collecting  taxes  levied  to 
pay  the  principal  and  interest  le^T  on  bonds  issued  by  Special  Road  and 
Bridge  Districts  as  he  is  for  collecting  other  County  taxes  and  that  his 
commissions  on  the  collection  of  these  taxes  together  with  other  County 
taxes  are  lO'T'c  on  the  first  $4,000.00  collected,  5%  on  the  next  $3,000.00 
collected,  and  27'  on  the  balance  collected. 

Chapter  15,663,  sitpra.  Umits  the  commissions  of  Tax  Assessors  who 
come  within  the  terms  of  the  Act  for  assessing  special  taxes  and  special 
district  taxes  to  iV^Vc  upon  the  amount  assessed. 

It  is  my  opinion  that  taxes  levied  for  the  payment  of  principal  and 
interest  on  bonds  issued  by  Special  Road  and  Bridge  Districts  are 
Specie!  county  taxes  and  that  the  commissions  of  the  Tax  Assessor  who 
comes  within  the  terms  of  the  Act  i Chapter  15,663,  suxtra) ,  including 
those  in  Counties  havjng  a  total  assessed  valuation  not  exceeding  five 
million  dollars  (Section  1029,  C.  G.  L,>,  for  assessing  taxes  for  the  pay- 
ment of  principal  and  interest  on  bonds  issued  by  Special  Road  and 
Bridge  Districts  are  limited  to  l¥t%  of  the  total  taxes  assessed  for 
such  purpose. 
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February   IS,  1936. 

COUNTY    OFFICERS— TAX   COLLECTOR    HAS    NO    AUTHORITY   TO 
REFUND  TA3£ES  PAID  THROUGH  ERROR  OR  MISTAKE 

Dear  Sir- 
Receipt  is  acknowledged  of  your  letter  reQuesting  my  opinion  upon 
tbe  following  question: 

Is  the  County  Tax  Collector  authorized  to  refund  taxes  paid  upon 
property  that  was  in  fact  a  homestead  under  Section  T  of  Article  X  of 
the  State  Constitution  where  the  owner  failed  to  make  application 
tor  the  exemption  until  after  the  payment  of  the  taxes. 

There  is  no  provision  made  by  the  Florida  Statutes  for  the  refund 
of  taxes  paid  upon  lands  through  error  or  mistake.  The  Statutes  do 
provide  for  the  refund  of  certain  excise  taxes  in  case  of  over -payment. 
(See  Chapter  16.848,  Acts  of  1935,  commonly  referred  to  as  the  Chain 
Store  Act) .  However,  no  such  authority  exists  In  reference  to  refund- 
ing over -payment  of  taxes  on  lands. 

It  is  my  opinion  that  the  County  Tax  Collector  is  not  authorized 
to  refund  taxes  paid  upon  property  that  was  in  fact  a  homestead  where 
the  owner  failed  to  make  application  for  the  exemption  until  after  the 
payment  of  the  taxes.  The  only  method  by  which  relief  may  be  given 
in  such  cases  is  by  legislative  act. 


March  18,  1S36. 

BONDSMEN  OF  COUNTY  TAX  COLLECTOR  NOT  LIABLE  FOR  HIS 
FAILURE  TO  COLLECT  LICENSE  TAXES  IP  HE  USES  DUE  DIKEOEKCE 

Dear  Sir: 

I  have  your  letter  requesting  my  opinion  as  to  the  liability  of 
bondsmen  of  a  County  Tax  Collector  for  his  failure  to  collect  State 
and   County   occupational  license   taxes. 

It  is  the  duty  of  the  County  Tax  Collector  to  collect  certain  State 
and  County  occupational  license  taxes.  Section  1050.  C.  G.  L.  1927.  The 
County  Tax  Collector  is  required  to  enforce  the  payment  of  these  Ucense 
taxes  by  seizure  and  sale  of  the  property  of  the  person,  firm  or  corpora- 
tion who  fails  to  obtain  a  proper  Ucense,  and  it  is  his  duty  also  to  re- 
port violations  of  the  license  laws  to  the  Comptroller  and  the  State 
Attorney.    See  Section  1272.  C.  O.  L. 

Section  2416,  C.  G.  L.  requires  a  County  Officer  to  give  a  bond 
"conditioned  for  the  faithful  performance  of  the  duties  of  his  office". 
Section  2417.  C.  G.  L.  requires  the  Tax  Collector  of  each  County  to  give 
a  bond  in  a  sum  to  be  fixed  by  the  Board  of  County  ConrnUssloners 
subject  to  the  approval  of  the  Comptroller  as  to  amount  and  surety. 
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It  is  my  opinion  that  the  County  Tax  Collector  is  required  to  ex- 
ercise reasonable  diligence  in  the  collection  of  State  and  County  occu- 
pational license  taxes  and.  if  he  does  perform  his  duty  in  this  manner, 
he  and  his  bondsmen  will  not  be  liable  for  his  failure  to  collect  occupa- 
tional license  taxes.  The  mere  failure  to  collect  occupational  Ucense 
taxes  does  not  necessarily  establish  his  liability  because  an  officer  la 
presumed  to  have  performed  his  duty  in  a  legal  manner.  In  order  to 
hold  him  and  his  bondsmen  liable  for  failure  to  collect  such  taxes,  it 
must  be  shown  that  he  has  not  exercised  reasonable  diligence  in  making 
the  collection  of  occupational  license  taxes.  61  C.  J.  1034  and  cases 
cited. 


November  6.  1935. 

INTOXICATING   LIQUORS — COMMISSIONS    TO  TAX  COLLECTOR 
FOR  ISSUING  LICENSES— APPROVAL  OP  EXPENSE  ACCOUNTS 

Bear  Sir: 

I  have  your  letter  of  the  30th  ultimo  referring  to  Chapter  18,774. 
Laws  of  Florida,  Acts  of  1935.  known  as  the  Beverage  Act. 

Answering  your  inquiry  as  to  approval  of  expense  accounts  incur- 
red under  said  Act.  I  beg  to  say  in  my  opinion  such  expense  accounts 
should  be  approved  by  the  Beverage  Department.  With  particular  ref- 
erence to  transportation  request  slips  and  charges,  I  beg  to  say  tf  the 
duplicates  of  such  slips  are  attached  to  the  expense  account  and  ap- 
proved by  the  Beverage  Department  It  would  not  appear  that  the 
originals  of  such  slips  sent  in  to  the  Comptroller  by  the  transportation 
companies  would  also  have  to  be  approved. 

Answering  your  further  inquiry  contained  in  said  letter  as  well 
as  your  letter  of  the  29th  ultimo,  with  reference  to  commissions  to  Tax 
Collectors  for  issuing  licenses  under  the  Beverage  Act,  I  refer  you  to 
the  general  statute  relating  to  commissions  to  Tax  Collectors,  which  Is 
Section  1033,  Compiled  General  Laws  of  Florida.  1927,  which  provides 
that  the  Tax  Collector  shall  be  entitled  to  commissions  upon  the  ag- 
gregate amoimt  of  State  taxes.  General  or  Special,  including  licenses 
collected  by  him  and  paid  in  to  the  State  Treasury  but  not  on  each 
separately.  By  reference  to  Chapter  16,774.  Acts  of  1935,  the  above 
mentioned  Beverage  Act,  It  appears  that  87o  of  the  receipts  is  ap- 
propriated to  the  enforcement  of  the  Act  and  the  balance  shall  go  to 
the  General  Revenue  Fund  of  the  State.  I  find  no  appropriation  In 
said  Act  which  can  be  construed  to  cover  commissions  to  Tax  Collectoti 
ftH-  issuing  licenses  thereunder.  It  is.  therefore,  my  opinion  that  the 
commissions  to  the  Tax  Collectors  for  Issuing  licenses  under  said  Act 
should  be  paid  tmder  Section  1033,  above  mentioned,  from  the  same 
fund  from  which  commissions  are  paid  by  the  State  for  collecting  other 
State  taxes. 
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January  16,   183S. 

TAX  COLLECTORS  NOT  REQUIRED  TO  ACCEPT  PAYMENT  OP 
TAXES  UNDER  PROTEST 

Dear  Sir: 

I  have  your  letter  in  which  you  request  my  opinion  ss  to  whether 
or  not  the  Tax  Collector  is  required  to  accept  the  payment  of  liquor 
license  taxes,  or  other  taxes,  under  protest. 

It  is  my  opinion  that  neither  a  State  officer  nor  a  County  officer 
charged  with  the  duty  of  collecting  taxes  has  authority  to  accept  the 
payment  of  taxes  under  protest.  This,  of  course,  applies  to  liquor 
license  taxes  as  well  as  to  all  other  taxes.  See  opinion  of  July  10.  1931, 
PMe  770,  Biennial  Report  of  the  Attorney  General,  1931-32. 


I 
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November  22,  1935. 

COUNTY  OFFICERS— FEES  CHARQED   BY  CLERK   OP  CmCUTT 

COURT  IN  REDEMPTION  OP  TAX  SALE  CERTIFICATE. 

OWNED  BY  THE  STATE 

Dear  Sir: 

In  April,  1934.  I  published  a  pamphlet  entitled  "A  Compilation  of 
St-atutes  Governing  Fees  to  be  Paid  to  County  Officers".  On  page  18 
thereof  appears  a  list  of  fees  to  be  charged  by  the  Clerfc  of  the  Circuit 
Court  for  redemption  of  tax  sale  certificates,  which  schedule  is  as 
follows : 

"TAX  REDEMPTION  SCHEDULE 

Search  for  oldest  tax  certificate.   <Secs.  1003  and  1004)    50 

Each  subsequent  year.     (Sees.  1003  and  1004)   15 

Receipt  and  certificate  of  redemption  with  seal.     (Sees.  9S6 

and    4867)     50 

Redemption    or   sale    of    each    tax    certificate    and  record 

thereof.      *Secs.   985   and   1004) 50 

(For  Sections  985,  1003  and  1004  in  this  schedule  see 
1934  Supplement.) " 

The  Supreme  Court  of  Florida,  in  two  recent  opinions,  October  16 
and  November  19,  1935,  in  the  case  of  the  State  of  Florida  upon  the 
relation  of  Atlantic  Peninsular  Holding  Company,  Relator,  versus  George 
O.  Butler,  as  Clerk  of  the  Circuit  Court  of  Palm  Beach  County,  Florida, 
Respondent,  164  So.  128.  held: 

(1)  That  in  the  redemption  of  a  tax  sale  certificate  owned  by  the 
State,  the  Clerk  was  not  entitled  to  collect  a  fee  of  50*   or 

^  any  other   amount  for  preparing   and  executing  a  receipt  to 

the  person  so  redeeming, 

(2)  That  in  such  case  the  Clerk  is  entitled  to  collect  a  fee  of  50^ 
for  search  for  the  oldest  tax  sale  certificate  and  a  fee  of  15* 
for  each  subsequent  tax  sale  at  which  the  land  was  sold  or 
subsequent  omitted  tax  year. 

The  effect  of  the  decision  is  to  change  the  schedule  of  fees  set  forth 
in  the  pamphlet  above  referred  to  so  that  in  the  future  the  Clerk  of 
the  Circuit  Court  will  not  be  entitled  to  collect  a  fee  for  "Receipt  and 
certificate  of  redemption  with  seal"  in  the  redemption  of  the  tax  sale 
certificate  owned  by  the  State.  The  decision  does  not  change  the  fees 
to  be  charged  by  the  Clerk  for  "Receipt  and  certificate  of  redemption 
with  seal"  upon  the  redemption  of  tax  sale  certificates  owned  by  in- 
dividtutU. 
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December  7,  1935. 

CLERKS   CIBCUrr  COURT— COMMISSIONS 

Dear  Sir: 

This  is  m   response   to  your  communJcation   of  December   6,   1935. 

enclosing  a  letter  of  Honorable  ,  Clerk  of  the  Circuit  Court 

of  St.  Johns  County. 

Mr.  states  that  he  forwarded  a  certain  sum  which 

was  deposited  in  the  registry  of  his  court  to  you,  under  the  provisions 
of  Chapter  15996,  Laws  of  Florida,  Acts  of  1933,  and  inquires  whether 
or  not  he  is  entitled  to  commission  on  this  money,  as  provided  by 
Section   4867.  Compiled  General  Laws   of   1927. 

It  is  my  opinion  that  Mr.  is  entitled  to  commission 

under  Section  4867,  Compiled  General  Laws,  1927.  because  the  provision 
therein  contained  for  the  payment  of  a  commission  to  the  Clerk  of  the 
Circuit  Court  In  connection  with  receiving  and  paying  out  money  from 
the  registry  of  the  court  Is  not  inconsistent  with  Chapter  15996,  Laws 
of  Florida,  Acts  of  1933,  and  Is  not  repealed  by  the  latter  statute. 


October  1.  193S, 

CLERKS  CIRCUIT  COURTS — COSTS  IN  CIVIL  CASES— DEPOSITS  IN 
ADVANCE  NOT  REQUIRED 

Dear  Sir: 

Replying  to  your  letter  of  the  30th  ult.,  I  beg  to  advise  that  there 
is  no  law  requiring  deposits  to  cover  costs  in  civil  cases  in  advance  of 
the  fees  earned,  nor  is  there  any  law  authorizing  the  clerk  to  demand 

such  deposit. 

We  had  this  matter  up  in  the  Frank  Brown  case  in  Jacksonville  a 
few  years  ago  and  the  conclusion  there  reached  was  that  in  view  of  the 
fact  that  the  law  does  not  require  deposits  to  cover  costs  In  advance 
of  the  work  done,  that  when  such  deposits  are  made  in  advance,  it  is 
for  the  convenience  of  the  litigant  and  in  such  instances  the  clerk. 
In  accepting  the  same,  becomes  the  agent  of  the  litigant  for  the  payment 
of  the  costs  as  accrued.  In  other  words,  as  far  as  the  clerk  can  In  law 
go  is  to  demand  his  costs  for  services  rendered  in  each  particular  in- 
stance at  the  time  such  service  is  rendered,  but  he  has  no  lawful  au- 
thority to  go  further  and  demand  a  deposit  to  cover  services  to  be 
rendered  in  the  future. 

This  is  a  matter  that  should  be  remedied  by  legislation  and  1  am 
sorry  that  it  has  not  been  done.  I  can  fully  appreciate  the  position  of 
the  htlgant  who  has  in  good  faith  made  a  deposit  to  cover  costs  and 
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later  finds  that  tflat  cost  has  been  dissipated  and  he  is  again  called 
upon  to  pay  more,  but  again  the  fault  lies  in  the  lack  of  proper  legis- 
lation on  the  subject. 


October  19,  1935. 

STATE  ROAD  DEPARTMENT— CANCELLATION  OP  TAX  LIENS 

AGAINST  PROPERTY  ACQUIRED  UNDER  CHAPTER  17459. 

ACTS  OP  1935— FEES  OP  CLERK  AND  ASSESSOR. 

Dear  Sir' 

This  acknowledges  your  communication  of  October  17,  1935,  whereto 
you  advise  that  the  State  Road  Department,  under  the  above  mentioned 
statute,  is  securing  the  cancellation  of  certato  tax  liens  agatost  properties 
acquired  for  road  purposes. 

You  advise  that  the  Clerk  of  the  Circuit  Court  has  proposed  a  cost 
bill  of  $1.00  for  canceling  each  certificate  and  that  the  Assessor  has  sub- 
mitted his  bill  for  commissions  due  for  assessing  the  taxes  being  can- 
celed. 

You  ask  whether  or  not  State  Road  Department  may  legally  pay  these 
Items. 

It  is  my  c^Inion  that  the  State  Road  Department  Is  not  liable  for 
either  of  these  items. 

In  the  first  place,  the  above  mentioned  statute  contains  no  provision 
for  fees  or  commissions  in  connection  with  such  cancellation. 

In  the  second  place,  as  to  the  Clerk  of  the  Circuit  Court,  no  provi- 
sion is  made  to  the  statutes  fixing  his  fees  <Sec.  4867  C.  G.  L.,  1927)  for 
a  fee  upon  the  cancellation  of  a  tax  sale  certificate,  and  we  understand 
that  the  State  Audittog  Department  has  consistently  ruled  that  he  is  en- 
titled to  none. 

Next,  as  to  the  Assessor,  his  commissions  are  payable  pursuant  to 
Sections  1028  et  seq.  C.  G,  L,  1927  and  numerous  special  acts  which  have 
been  enacted  with  reference  thereto  (see  Sections  1029  et  seq.  1934  Sup- 
plement to  1927  Compiled  General  Laws)  and  the  manner  and  mechanics 
of  pajrtog  the  same  are  inconsistent  with  any  idea  that  he  is  to  be  paid 
upon  the  cancellation  of  an  outstandtog  certificate  or  tax  lien. 

Furthermore,  it  is  significant  that  the  statutes  with  reference  to  can- 
cellation to  other  instances,  for  example  Sections  1005  et  seq,,  C,  G,  L. 
1927,  are  silent  as  to  the  payment  of  any  fee  to  the  Clerk  of  the  Circuit 
Court  or  the  Tax  Assessor. 
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July  10.  1S35, 

FEES  OF  A  CLERK  OF  THE  CIBCDIT  COURT  UNDER  SECTION  8 
OF  HOUSE  BILL  163,  CHAPTER  17406.  ACTS  OF  1935 

Dear  Sir: 

1  have  your  letter  requesting  me  to  advice  you  as  to  what  fees  a  Cleric 
of  the  Circuit  Court  may  charge  under  House  Bill  163,  Laws  of  Florida, 
Acts  of  1935. 

You  state  that  pursuant  to  Section  7  of  the  Act  you  have  prepared 
and  prescribed  forms  to  be  used  in  making  appticatiOQ  for  a  tax  adjust- 
ment to  the  Delinquent  Tax  Adjustment  Board,  and  that  In  filling  out  the 
application,  it  will  be  necessary  for  the  taxpayer  to  show  the  outstanding 
tax  sale  certificates  and  the  amount  of  the  delinquent  taxes,  interest  and 
penalties.  You  also  state  that  as  the  Clerk  is  the  custodian  of  tbe  delin- 
quent tax  records  of  the  County,  he  will  be  called  upon  to  furnish  the  In- 
formation to  be  used  in  preparing  these  applications. 

Section  6  of  the  Act  reads  as  follows: 

"PEES  OP  CLERK. — The  Clerk  of  the  Circuit  Court  shaU  re- 
ceive, in  lieu  of  all  other  fees,  for  the  redemption  or  assignment 
of  any  tax  saXe  certificate  which  shall  have  been  adjusted  or  com- 
promised hereunder  a  fee  of  twenty-five  ($0.25)  cents  for  each 
certificate  so  redeemed  or  asslRned." 

It  is  my  opinion  that  the  meaning  and  Intent  of  Section  8  as  above 
quoted  is  clear  and  that  the  Section  means  what  it  says,  to-wit.  that  the 
Clerk  shall  receive  in  lieu  of  all  other  fees  the  fee  of  25?  for  each  certificate 
so  redeemed  or  assigned  and  that  the  total  fee  of  the  Clerk  of  the  Circuit 
Court  for  each  certificate  redeemed  or  assigned  shall  be  the  sum  of  25^. 
No  provision  is  made  in  the  Act  for  the  Clerk  receiving  any  fee  whatso- 
ever for  searches  which  he  may  find  it  necessary  to  make  In  assisting 
taxpayers  in  preparing  their  applications  to  be  submitted  to  the  Delin- 
quent Tax  Adjustment  Board.  In  the  absence  of  a  provision  authorizing 
the  Clerk  to  charge  a  fee  for  making  the  search  or  searches  necessary, 
and  because  of  the  direct  and  positive  language  in  Section  8  which  spe- 
cifically limits  the  fees  of  the  Clerk  to  25?  for  each  certificate  so  re- 
deemed or  assigned,  it  is  my  opinion  that  no  charge  can  be  made  by  the 
Clerk  for  making  such  search  or  seaiches. 
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June  13,  1935. 

COMPTROLLER  DOES  NOT  HAVE  ADTHORITY  TO  RECOGNIZE  AND 

ENDORSE  REQUISITIONS  FOR  PAYMENT  OF  JURORS  MADE 

BY  ANY  PERSON  OTHER  THAN  THE  CLERK  OP  THE 

COURT  IN  WHICH  THE  JURORS  WILL  SERVE. 

Dear  Sir: 

I  have  you  letter  of  June  13th  in  which  you  recite  the  following  facts: 

that  Honorable is  Clerk  of  each  of  the  following  Courts  in 

Dade  County,  Florida,  to- wit.  Criminal  Court  of  Record,  Civil  CaMit  of 
Record  and  Court  of  Crimes.  Proper  requisitions  have  been  made  upon 
you  for  the  several  amounts  of  money  to  be  used  in  the  payment  of  jur- 
ors in  the  Courts  respectively,  to-wit:  Court  of  Crimes,  $250.00;  Criminal 
Court  of  Record,  $500.00;  and  Civil  Court  of  Record.  $500.00,  Upon  re- 
ceipt of  these  requisitions  you  endorsed  your  approval  thereon  and  trans- 
mitted them  to  the  State  Treasurer  who  drew  his  checks  for  the  respec- 
tive amounts   and   forwarded   them   to   Honorable   ,  Clerk    of 

these  Courts.    These  checks  have  been  returned  to  you  by  Honorable 

,  Clerk  of  the  Circuit  Court  of  Dade  County,  with  the 

statement  that  they  were  returned  because  of  circumstances  with  which 
you  are  famiUar.  He  also  enclosed  in  his  letter  a  requisition  for  certain 
money  for  the  payment  of  the  jurors  of  each  of  the  above  named  Courts, 

I  note  that  Mr. has  si^ed  each  requisition  as  Clerk  of 

the  respective  Court.  He  states  in  his  letter  that  the  requisitions  are 
made  upon  the  instructions  of  Governor  Sholtz  and  that  the  money  when 
received  will  be  used  to  pay  the  jurors  in  each  of  the  Courts. 

You  request  my  opinion  as  to  whether  or  not  you  should  recognize 

the  requisitions  signed  by  Mr.  and  transmit  them  to  the 

Treasurer  with  the  request  that  they  be  honored. 

Section  4479.  Compiled  General  Laws  of  Florida,  1927.  makes  it  the 
duty  of  the  Clerk  of  the  Criminal  Court  of  Record.  CivU  Court  of  Record 
and  certain  other  Courts  to  make  a  requisition  upon  you  for  the  payment 
of  jurors.  Section  4480,  Compiled  General  Laws,  supra,  makes  it  your 
duty  upon  receipt  of  the  request  from  the  Clerk  of  these  Courts  to  en- 
dorse thereon  the  amount  that  you  may  deem  necessary  for  the  payment 
of  the  jurors  and  thereupon  to  transmit  the  request  with  your  endorse- 
ment to  the  State  Treasurer  who  will  transmit  the  funds  to  the  Clerk 
making  the  requisition.  Section  4482.  Compiled  General  Laws,  supra. 
requires  the  Clerk  who  made  the  requisition  to  disburse  the  money  in 
payment  of  the  jurors  of  his  Court. 

There  is  no  provision  of  the  law  which  permits  the  Clerk  of  the  Cir- 
cuit Court  of  Dade  County  to  make  a  requisition  upon  you  for  money 
required  in  the  payment  of  jurors  in  the  Civil  Court  of  Record,  Criminal 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL  257 

CLERKS  OF  CIECIHT  COURT 

Court  of  Record  or  Court  of  Crimes  of  Dade  County.  The  only  person  that 
can  make  this  requisition  is  the  Clerk  of  the  Court  in  which  the  Jurors 
will  serve. 

It  is  my  opinion  that  you  do  not  have  authority  to  accept  and  en- 
dorse the  requisitions  for  the  payment  of  jurors  made  by  Mr.  

on  behalf  of  the  Civil  Court  of  Record  of  Dade  County,  the  Criminal 
Court  of  Record  of  Dade  County,  and  the  Court  of  Crimes  of  Dade  County 

because  Mr.  Is  not  the  Clerk  of  either  of  these  Courts. 

It  is  your  duty  to  recognize  and  endorse  requisitions  for  juror's  pay  when 
made  by  the  Clerk  of  the  Court  in  which  the  Jurors  wlU  serve. 

I  am  returning  herein  the  correspondence  attached  to  your  letter. 


February  8,  1935. 

TAX  CERTIFICATE  REDEMPTION  FEES. 

Dear  Sir: 

I  am  In  receipt  of  your  letter  of  the  6th  instant  in  which  you  state 
you  find  yoiirselves  unable  to  concur  in  the  schedule  of  fees  payable  to 
Clerks  of  Circuit  Courts  for  the  redemption  of  State  and  County  tax  cer- 
ttftcates  as  set  forth  on  page  18  of  the  "Compilation  of  Statutes  Govern - 
ing  Fees  to  be  Paid  to  County  Officers"  (April  1934>,  prepared  by  this 
office. 

Yor.  also  enclose  with  your  letter  a  memorandum  discussion  of  your 
views  in  the  premises,  which  I  have  read  with  interest  and  which  I  ap- 
preciate your  forwarding  to  me. 

After  carefully  going  into  this  matter  again  I  do  not  find  that  I  can 
change  my  views  as  to  the  legality  of  the  fees  of  the  Clerks  of  the  Circuit 
Courts  under  the  heading  of  "Tax  Redemption  Schedule"  appearing  on 
page  18  of  the  "Compilation  of  Statutes  Governing  Fees  to  be  Paid  to 
County  Officers"  (April  1934)  prepared  by  this  office. 


January  16,  1935. 

FEE  OP  A  CLERK  OP  THE  CmCXJIT  COURT  FOR  SIMONG  ORDER 
OP  PUBLICATION  AND  FOR  MAKING  COPIES  THEREOF. 

Dear  Sir: 

I  have  your  letter  of  January  12th,  in  which  you  request  my  opinion 

as  to  the  fee  of  a  Clerk  of  the  Circuit  Court  for  ma'iing  an  Order  of  Pub- 
lication and  for  making  copies  thereof. 

It  is  my  opinioa  that  the  fee  of  a  Clerk  of  the  Circuit  Court  for 
making; 
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(I>     An  order  of  Publication  is   25^  for  the  first   100  words  and 
121/2^  for  each  additional  100  words  or  less;  and 

(2)     Each  copy  thereof,  25^  for  the  first  100  words  and  121^^  for 
each  additional  100  words  or  less. 

See  Section  4867,  Compiled  General  Laws  of  Florida,  1927. 


May  23,  193S. 

TAX  REDEMPTION  FEES 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  14th  Instant,  referring  to  House 
BUI  No.  163,  Chapter  17406,  of  the  1935  Legislature  providing  for  the  cre- 
ation in  each  County  of  a  delinquent  tax  adjustment  board.  Tou  make 
inquiry  if  the  tax  redemption  fee  of  25%  allowed  the  Clerk  of  the  Circuit 
Court,  under  the  provisions  of  Section  8  of  said  Act,  is  all  the  Clerk  can 
charge  in  cases  of  compromise  and  adjustment  under  said  Act. 

In  reply  I  beg  to  say  that  the  purpose  of  Section  8  appears  to  be 
specifically  to  fix  the  fees  of  the  Clerk  of  the  Circuit  Court  for  redemp- 
tion or  assignment  of  tax  sale  certificates  compromised  or  adjusted  under 
the  Act  and  no  further  provision  for  compensation  to  the  Clerk  for  such 
services  appears  in  the  bill. 
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SECTION  7 


COUNTY  JUDGES 


AprU  5,  1935. 


COMPENSATION   OP   CODNTY   JXJDGES   IN   MAKING   REPORTS 

UNDER  SECTION  23,  CHAPTER  16.015.  ACTS  OF  1933.  AND 

FOR  ADMINISTERraG  OATH  AND  AFFTSINQ  SEAL. 

Dear  Sir: 

I  b&ve  your  request  for  my  opinion  as  to  what  fee  a  County  Judse 
can  charge  an  estate  for  making  the  report  provided  for  under  Section 
23  of  Chapter  16,015.  Acts  of  1933,  and  what  fee  he  may  charge  for  ad- 
ministering the  oath  and  affixing  his  seal  to  Form  C-601-B  prescribed 

by  you  under  the  Act. 

On  Juiy  26.  A.  D.  1934.  I  gave  you  my  opinion  (page  254.  Biennial 
Report  of  the  Attorney  Oeneral,  1933-1931)  that  the  only  necessary  and 
proper  fees  to  be  charged  by  the  County  Judge  for  making  the  reports 
required  under  Section  23  of  the  Act  "appear  to  be  the  writing  of  such 
reports  and  entry  on  the  probate  docket.  The  charge  for  writing  Is  fifteen 
(15#)  cents  for  the  first  100  (100)  words  and  ten  (10^)  for  the  next  or 
fractional  part  of  one  hundred  (100)  words.  The  charge  lor  entry  on  the 
probate  docket  is  twenty  (20(^>  cents.  See  Sections  5200  and  6237.  Com- 
piled General  Laws  of  Florida,  1927. 

If  the  County  Judge  administers  the  oath  to  an  executor  or  adminis- 
trator under  your  Form  C-601-B,  he  may  lawfully  charge  thrafefor  the 
following  fees: 

Administering  Oath  „ _ — 10* 

Affixing  his  Seal  .10# 

See  Sections  5200  and  5237,  supra. 


June  14.  1935. 

SALARIES— COMPENSATION   OF   COUNTY   JUDGE  WHEN 
TRANSFERRED  TO  ANOTHER  COUNTY. 

Dear  Sir: 

I  have  your  letter  of  the  13th  Instant,  requesting  advice  as  to  the 
compensation  of  a  County  Judge  when  transferred  to  another  county. 

There  are  two  statutes  relating  to  the  subject  of  your  Inquiry.  Chap- 
ter 8483,  Acts  of  1921,  being  Sectloi^  5187  to  5189,  CompUed  Oeneral  Laws 
of  Florida,  1927,  applies  in  cases  of  the  disqualification  of  a  resident 
County  Judge.  Ho^se  BiU  No.  205  of  1935  applies  when  the  resident 
County  Judge  is  incapacitated  by  reason  of  sickness. 
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Your  letter  refers  particularly  to  the  assignment  of  Hon. 


County  Judge  ol  Okeechobee  County,  to  Martin  County,  under  date  of 
May  31.  1935.  Copy  of  the  assignment  attached  to  correspondence  in- 
dicates such  assignment  was  made  on  account  of  the  disqualification  of 
the  resident  County  Judge,  Therefore,  the  compensation  of  County  Judge 
transferred  In  said  case  would  be  governed  by  the  provisions  of  Section 
5188,  Compiled  General  Laws  of  Florida,  1927,  reading  as  follows: 

"Any  Judge  so  transferred  shall  be  entitled  to  the  fees  in 
said  cause  for  services  performed  by  him  as  are  allowed  by  law, 
and  in  addition  thereto  his  traveling  expenses  to  and  from  the 
county  to  which  he  was  transferred,  and  expenses  not  exceeding 
three  dollars  per  day  for  board  and  lodging.  Said  expense  shall 
be  taxed  as  part  of  the  costs  in  the  case." 


February  11,  1935. 

SALARIES — ^FEES  OF  COUNTY  JUDGE— CRIMINAL  PROCEDURE 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  30th  ultimo,  making  Inquiry  II 
you  have  the  right  to  retain  your  lawful  costs  as  County  Judge  in  a  pre- 
llntlnary  hearing  where  the  defendant  was  discharged  and  in  which  you 
require  prepayment  of  costs  under  Section  8490.  Compiled  Gener^  Ijaws 
of  Florida,  1927.  reading  as  follows: 

"In  all  cases  of  justices  of  the  peace  and  county  Judges  In 
this  State  shall  require  payment  in  advance  or  security  for  costs 
of  process  service  of  the  same  and  of  examination,  unless  the 
party  applying  for  a  warrant  shall  make  an  affidavit  of  Insol- 
vency and  of  substantial  injury,  to  person  or  property,  by  him 
suffered,  in  which  case  process  shall  issue  without  payment  of 
costs," 

Upon  reading  said  Section  it  appears  such  ccKts  are  Intended  to  cover 
"examination"  as  well  as  service  of  process.  It,  therefore,  appears  you 
are  entitled  to  your  costs  as  County  Judge  In  such  cases. 

In  this  connection,  however.  I  beg  to  say  in  a  case  of  this  kind  ftie 
proper  procedure  would  apoear  to  be  for  the  County  Judge  to  turn  over 
to  the  County  all  such  costs  so  paid  in  advance  or  a  sufficient  amount  of 
said  payment  to  cover  all  costs  in  the  case.  The  officer  should  then  bill 
the  County  for  payments  to  them  as  in  other  cases. 
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FebniBiy  11,  1935. 

COURTS — COUNTY  JUDGE'S— WHETHER   SAME  IS   COURT   OP 
RECORD   (SECTION  5183.  C.  G.  L..  1927.) 

Dear  Sir: 

Tins  acknowledges  yours  of  tJae  6tb  lust.,  wherein  you  inquire  whether 
or  not  the  County  Judge's  Court  is  a  Court  of  Beconl. 

I  beg  to  advise  that  under  Section  5183,  C.  O.  L.,  1927,  tb^e  courts 
are  expressly  made  by  statute  Courts  of  Record. 


December  2.  1936. 

CODNTy  JUDGE — JUSTICE  OP  THE  PEACE —  ENDORSEMENT 
CRIMINAL  WARRANT  PROM  ANOTHKR  COUNTY. 

Dear  Sir: 

With  your  letter  of  November  38,  1936,  you  enclose  a  file  which  dis- 
closes the  following: 

On  September  24,  1936.  a  warrant  was  issued  by  the  Honorable 

,  Justice  of  the  Peace  of  the  Tenth  District  of  Duval  County, 


Florida,  attempting  to  charge  one  with  knowingly  and  unlawfully  uttering 
a  certain  worthless  check  as  denounced  and  made  pimishEble  by  Section 
7923  of  the  Compiled  General  Laws  of  Florida.  1937. 

It  appears  that  the  said  warrant  was  forwarded  by  the  Sheriff  of 
Duval  County  to  the  Sheriff  of  Suwannee  County,  who  in  turn  presented 
same  to  the  County  Judge  of  Suwannee  County  for  endorsement  to  be 
executed  in  Suwannee  County,  and  that  the  County  Judge  of  Suwaaoee 
County  refused  to  endorse  same. 

It  also  appears  that  you  have  been  appealed  to  to  see  that  the  County 
Judge  of  Suwannee  County  performs  his  duties  in  respect  to  the  matter 
stated.  You  thereupon  request  my  opinion  as  to  your  authority  in  that 
connection. 

Section  8321  provides  that  in  all  cases  where  a  crime  shall  be  com- 
mitted in  this  State  and  a  warrant  shall  issue  to  apprehend  the  offender, 
such  process  shall  have  the  same  force  and  effect  in  another  County  as 
it  had  or  should  have  had  in  the  Coimty  where  it  Is  issued.  If  it  be  en- 
dorsed by  some  Judge  or  Justice  of  the  Peace  living  in  said  County. 

I  am  of  the  opinion  that  this  statute  vests  in  the  Judge  endorsing 
such  warrant  the  discretion  of  determining  whether  such  warrant  u{X>n 
its  face  shows  that  a  crime  has  been  committed.  If  the  warrant  upon  Its 
face  shows  the  commission  of  a  crime,  it  is  his  duty  to  endorse  same,  but 
if  It  does  not  charge  s  crime,  he  may  withhold  his  endorsement  thereon. 
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It  appearing  from  the  files  that  the  County  Judge  of  Suwannee 
County  has  refused  to  endorse  the  warrant  in  question,  the  presumption 
is  that  he  bases  his  refusal  upon  the  failure  of  the  warrant  to  charge  the 
criminal  offense  attempted  to  be  charged;  and  I  am  of  the  opinion  based 
upon  the  warrant  submitted,  that  such  conclusion  is  correct. 

Section  7923  of  the  Compiled  General  Laws  of  Florida  1927,  makes  it 
unlawful  for  any  person  to  knowingly  utter  to  another  as  good  any  check 
with  knowledge  at  the  time  thereof  that  the  drawer  of  such  check  Is  with- 
out sufficient  funds  on  deposit  with  the  drawee  to  insure  the  payment  of 
the  same  upon  presentation  within  reasonable  time  after  negotiation.  The 
warrant  undertakes  to  charge  the  offense  under  this  Section,  and  quotes 
therein  as  a  part  of  the  charge  the  check  with  the  endorsements  thereon, 
which  show  that  the  same  was  signed  J,  D,  Clinton  By:  Pete  Clinton,  and 
the  endorsements  which  are  made  a  part  of  the  charge  show  that  pay- 
ment was  stopped  by  J.  D.  Clinton.    It  is  then  charged: 

"he,  the  said  Pete  Clinton,  then  and  there  well  knowing  that  he 
did  not  have  sufficient  funds  on  deposit  with  the  drawee  to  in- 
sure the  payment  of  said  check  upon  presentation  within  a  rea- 
sonable time  after  negotiation  and  which  said  check  was  dishon- 
ored and  not  paid  upon  due  presentation  to  the  said  Commercial 
Bank  of  Live  Oak,  Live  Oak,  Florida." 

It  does  not  charge  that  J.  D.  Clinton,  the  party  in  whose  name  the 
check  was  drawn,  did  not  have  on  deposit,  but  that  he.  referring  to  the 
defendant,  Pete  Clinton,  did  not  Imve  sufficient  funds  on  deposit  to  in- 
sure payment  of  the  check. 

I  merely  point  out  these  defects  for  the  purpose  of  showing  that  the 
County  Judge  was  justified  in  refusing  to  endorse  the  warrant  for  failure 
to  charge  the  offense  attempted  to  be  charged. 

It  follows,  therefore,  that  this  is  not  a  case  where  the  Executive  De- 
partment would  be  justified  in  directing  a  judicial  officer  as  to  how  he 
shall  exercise  the  discretion  vested  in  him  by  Section  8321,  Compiled  Gen- 
eral Laws. 

I  am  returning  the  file  of  correspondence  attached  to  your  letter. 
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JUSTICES  OF  THE  PEACE 

October    11,    1935. 

COURTS-JUSTICE    OF   THE    PEACE— CONTEMPT 

Dear  Sir: 

1  have  your  letter  of  the  9th  inst.,  referring  to  Sections  4161  and 
8208.  Compiled  General  Laws  of  Florida.  1927.  relating  to  contempt, 
which  Sections  read  as  follows: 

4161.    "Every  Court  shall  have  power  to  punish  contempts 

against  it.  but  the  punishment  Imposed  by  a  Justice  of  the  peace 
shall  not  exceed  twenty  dollars  fine  or  twenty-four  hours  Im- 
prisonment." 

8206.  "A  committing  magistrate,  while  holding  any  ex- 
amination, shall  have  the  same  power  to  punish  for  contempts 
as  he  possesses  while  presiding  at  the  trial  of  any  criminal 
cause." 

You  make  Inquiry  if  a  Justice  of  the  Peace  Court  has  power  to 
punish  for  contempt  against  it  in  counties  having  a  criminal  court. 

In  reply  l  beg  to  say  in  my  opinion  a  Justice  of  the  Peac«  does 
have  power  to  pimish  for  contempt  in  counUes  having  a  criminal  court 
when  acting  as  a  committing  magistrate  notwithstanding  the  fact  that 
he  has  no  criminal  jurisdiction  to  try  criminal  cases  in  such  counties. 


January  17,   1935. 

JUSTICE   OF  THE   PEACE,  CORONER 

Dear  Sir: 

Replying  to  your  favor  of  January  16th.,  I  would  state  that  if  the 
County  Commissioners  of  Union  Covmty  have  complied  with  the  pro- 
visions of  Section  5212  of  the  Compiled  General  Laws  in  annexing 
Justice  of  the  Peace  District  No.  2  to  District  No,  1,  of  which  you  are 
Justice  of  the  Peace,  your  Jurisdiction  would  extend  to  all  territory 
embraced  In  former  District  No.  2,  the  same  as  it  does  to  District  No.  1. 

Relative  to  Section  S519  of  the  Compiled  General  Laws  of  1S27, 
permit  me  to  say;  The  Section  is  quite  clear  and  definite.  Ill  other 
words,  under  the  provisions  of  the  Section,  the  Justice  of  the  Peace 
of  the  District  is  the  Coroner  of  his  District  and  "shall  hold  Inquest  of 
the  dead"  where  an  inquest  is  necessary,  and  where  the  body  of  the 
dead  person  Is  found  in  his  District, 
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"In  case  the  Justice  of  the  District  in  which  the  death 
occurs  shall  for  any  i^ason  be  unable  to  hold  an  Inquest,  it 
shall  be  held  by  the  County  Judge  or  by  a.  Justice  of  the  Peace 
of  one  of  the  adjoining  districts  of  the  county". 

Should  you  desire  further  information  on  this  subject,  permit  me 
to  suggest  that  you  consult  the  State  Attorney  and  the  Attorney  to 
the  Board  of  County  Commissioners. 


June   18,   1935, 

JUSTICE    OF  THE    PEACE-JURISDICTION— CIVIL   PROCESS 

Dear  Sir: 

I  have  your  letter  of  the  14th  instant  referring  to  my  letter  of  the 
23rd  ultimo,  in  which  I  quoted  a  part  of  Section  423S,  Compiled  General 
Laws  of  Florida,  1927. 

Section  4238  is  a  part  of  Article  V  under  the  caption  "Process,  by 
whom  served".  This  Section  does  not  appear  to  have  any  relation  to 
the  Jurisdiction  of  your  Court, 

Answering  your  specific  inquiry  as  to  whether  or  not  civil  process 
issued  by  the  Justice  of  the  Peace  Court  may  be  served  in  a  County 
other  than  that  in  which  the  Justice's  district  is  located,  I  beg  to  say 
I  find  no  statute  authorizing  such  service. 

Por  your  further  information  in  this  connection  your  attention  is 
called  to  the  form  of  summons  for  Justices  of  the  Peace  prescribed  in 
Section  5252,  Compiled  General  Laws  of  Florida.  1927.  You  will  note 
in  such  form  that  summons  is  directed  to  the  Sheriff  or  any  Constable 
of  said  County.  Your  attention  is  further  called  to  the  case  of  Phillips, 
County  Judge,  et  al.  vs.  State,  ex  rel.  Domer,  75  Fla.  93,  77  So.  665, 
relating  to  the  County  Judge's  Court,  the  two  headnotes  of  which  read 
as  follow: 

1,  "The  established  principle  is  that  a  court  created  within 
and  for  a  particular  territory  is  bound  in  the  exercise  of  its 
powers  by  the  limits  of  such  territory,  and  that  no  judicial 
process,  whatever  form  it  may  assume,  can  have  any  lawful 
authority  outside  of  the  limits  of  the  jurisdiction  of  the 
court  or  judge  by  whom  it  is  issued. 

2.  "There  is  no  statutory  authority  in  this  state  for  the  ser- 
vice of  a  writ  of  summons  issued  from  a  county  judge's 
court  in  a  civil  case  upon  a  sole  defendant  outside  of  the 
limits  of  the  territorial  jurisdiction  of  the  court  issuing  it, 
and  therefore  the  service  of  such  process  beyond  the  ter- 
ritorial jurisdiction  of  such  court  gives  to  the  court  no 
jurisdiction  over  such  defendant." 
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In  view  of  the  above  it  does  not  appear  that  civil  process  issued 
b7  a  Justice  of  the  Peace  may  be  served  in  a  county  other  than  ttiat 
in  which  the  Justice  is  situated. 


June  27th.,   1935. 
JUSTTCE  OF  THE  PEACE,  PROCESS.  SERVICE  BY  WHOM 

Dear  Sir: 

Replying  to  your  favor  of  June  25th..  permit  me  to  say  the  Sheriff, 
his  Deputies  or  any  Constable  of  the  county  may  serve  process  for  your 
court.  When  the  Sheriff,  his  Deputies  and  Constables  are  unable  to 
act  and  the  Judge  appoints  a  person  under  the  provisions  of  Section 
8294  of  the  Compiled  General  Laws,  it  Is  my  opinion  that  the  person 
appointed  will  receive  the  same  compensation  and  be  paid  In  the  same 
manner  as  the  regular  Constable  of  the  district  would  be  paid  il  he 
were  performing  the  service. 


March  IS.  1935. 

CRIMINAL  PROCEDURE— JUSTICE  OP  THE  PEACE--JURISDICTION 

BEYOND  DISTRICT 

Dear  Sir; 

I  am  in  receipt  of  your  letter  of  the  14th  instant,  mailing  inquiry 
if  a  Justice  of  the  Peace  has  the  right  to  issue  a  warrant  for  the  arrest 
of  an  offender  when  the  crime  charged  was  committed  In  another  Dis- 
trict than  that  of  the  Justice. 

In  reply  I  beg  to  say  I  do  not  know  of  any  statute  authorizing 
Justices  of  the  Peace  to  issue  warrants  in  cases  of  offences  committed 
beyond  the  boundaries  of  their  District,  except  Section  8319.  CompU«l 
Oeneral  Laws  of  Florida,  1927.  in  cases  where  there  shall  be  reasonable 
ground   to  apprehend  the  escape  of  the   offender. 


March  6,   1935. 

CRIMINAL  PROCEDURE.  JURISDICTION  OP  JUSTICE  OP  PEACE 
AND  COUNTY    JUDGE    IN    LIQUOR   VIOLATIONS 

Oecr  Sir: 

I  am  in  receipt  of  your  letter  of  the  5th  instant,  making  inquiry 
with  reference  to  your  jurisdiction  as  Justice  of  the  Peace  in  case  of 
drunkenness. 
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In  reply  your  attention  is  called  to  Article  V.  Section  22  of  the 
State  Constitution,  which  provides  that  the  Justice  of  the  Peace  shall 
have  jurisdiction  in  such  criminal  cases,  except  felonies,  as  may  be 
prescribed  by  law.  Your  attention  is  further  called  to  Section  8289. 
Compiled  General  Laws  of  Florida,  1927,  which  provides  that  In  coun- 
ties where  there  are  no  County  Courts  or  Criminal  Courts  of  Record, 
Justices  of  the  Peace  shall  have  power  to  hold  a  Court  to  try  and  de- 
termine all  misdemeanors  committed  in  their  Justice  District  punish- 
able by  fine  not  exceeding  $500,00  or  by  imprisonment  not  exceeding 
six  months,  or  by  both  such  fine  and  imprisonment.  Your  attention  is 
also  called  to  Section  8390  of  the  same  compilation,  which  provides  that 
in  counties  where  there  are  County  Courts  Justices  of  the  Peace  shall 
have  power  to  try  and  determine  all  misdemeanors  committed  in  their 
respective  Districts  punishable  by  fine  not  exceeding  $100.00  or  by  im- 
prisonment not  exceeding  three  months,  or  by  both  such  fine  and  im- 
prisonment. 

I  am  enclosing  herewith  copy  of  a  letter  from  this  office,  under  date 
of  February  21,  1935,  to  Hon.  Jno.  P.  Harrell,  Sheriff  Washington  Coun- 
ty, Chipley,  Florida,  with  reference  to  drunkenness  and  referring  to 
Section  7616,  Compiled  General  Laws  of  Florida,  1927.  making  it  un- 
lawful for  any  person  to  become  or  be  drunk  or  intoxicated,  and  also 
referring  to  Section  3549  of  the  General  Statutes  of  1908  providing  a 
penalty  for  one  guilty  of  drunkenness  by  the  voluntary  use  of  intoxicat- 
ing liquors.  My  views  as  to  the  application  of  said  Sections  on  the  sub- 
ject of  drunkenness  are  expressed  therein.  In  this  connection,  your 
attention  is  called  to  Section  7631  which  provides  that  a  County  Judge 
shall  have  exclusive  jurisdiction  of  all  criminal  proceedings  for  first 
offense  under  the  Article  of  which  Section  7631,  as  well  as  Section  7616. 
forms  a  part. 


March  S.   1935. 

FEES  OP  COMMITTING  MAGISTRATES 

Dear  Sir: 

I  am  In  receipt  of  your  letter  of  the  5th  instant,  relating  to  fees 
of  a  Justice  of  the  Peace  as  a  committing  magistrate. 

In  reply  I  refer  you  to  Sections  2833  and  8488,  Compiled  General 
Laws  of  Florida,  1927,  providing  when  a  committing  magistrate  holds 
to  bail  or  permits  any  person  to  answer  to  a  criminal  charge  in  a  County 
Court,  a  Criminal  Court  of  Record  or  a  Circuit  Court  and  any  informa- 
tion Is  not  filed  nor  indictment  found  against  such  person  the  cost  of 
such  committing  trial  shall  not  be  paid  by  the  Coimty  except  the  costs 
for  executing  the  warrant. 

Your  attention  is  also  called  to  Section  8490  of  the  same  compila- 
tion, which  reQuires  Justices  of  the  Peace  and  County  Judges  to  require 
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payment  in  advance  for  security  for  costs  of  process,  service  of  same 
and  of  examination  unless  tbe  party  applying  for  a  warrant  shaU  make 
an  affidavit  of  insolvency  and  of  substantial  injury  to  person  or  property 
by  him  suffered,  In  wblch  cases  process  shall  issue  without  payment  of 
costs.  Under  the  above  mentioned  Section  84S8.  you  will  note  that 
only  the  costs  for  executing  the  warrant  are  allowed  in  such  cases 
when  no  Indictment  or  information  is  filed. 


November  10.   1936. 

JUSTICES  OF  THE  PEACE— INTERPRETATION  OF  SECTIONS  648B 

AND  8490,  COMPILED   GENERAL  LAWS  OP  FLORIDA— WHAT 

CONSTITUTES  TERM  OP  COURT 

Dear  Sir: 

Tills  Is  in  reply  to  your  letter  of  September  9,  in  which  you  request 
my  opinion  as  to  certain  matters  specifically  stated  therein.  The  State 
Auditor  has  requested  my  opinion  as  to  these  identical  questions  but  in 
the  interests  of  clearness,  it  is  best  to  reply  to  the  Questions  in  the 
order  and  form  propounded  in  your  letter. 

You  state  the  followinK  questions  Involving  the  Interpretation  of 
Sections  8488  and  8490.  Compiled  General  Laws  of  Florida: 
"(A)  Complainant  appeared  before  me  and  swore  out  warrant  for  an 
arrest.  Before  issuing  warrant.  I  required  Complainant  to  give  bond 
to  secure  costs.  Defendant  was  arrested  and  given  a  hearing  before 
me.  I  bound  him  over  to  the  County  Court,  No  information  was  filed 
in  tbe  case,  but  I  billed  the  County  for  my  costs  on  the  ground  that 
the  County  was  protected  by  the  bonds  for  costs;  that  the  bond  became 
collectable  when  no  Information  was  filed  at  the  ensuing  term  of  the 
County  Court;  and  that  the  collection  of  the  bond,  being  beyond  my 
control,  could  not  affect  my  right  to  bill  the  County.  Is  my  position 
correct? 

"(B>  Complainant  appeared  before  me  and  swore  out  a  warrant  (or 
an  arrest.  Complainant  was  unable  to  give  bond  to  secure  costs,  but 
took  an  oath  of  Insolvency  for  the  purpose  of  securing  the  warrant. 
Defendant  was  arrested  and  given  a  hearing  before  me.  I  bound  him 
over  to  the  County  Court.  No  information  was  filed.  1  billed  the 
County  for  my  costs.    Is  my  position  correct? 

"(C)  Defendant  was  arrested  and,  at  a  hearing  before  me,  plead  gtfilty 
and  was  bound  over  to  the  Circuit  Court.  No  information  was  filed  and 
no  indictment  was  found.  I  billed  the  County  for  my  costs,  on  the 
ground  that  following  a  plea  of  guilty,  I  had  no  option  but  to  bind  Mm 
over.    Is  my  position  correct? 

"(D)  At  a  hearing  given  a  defendant  before  me,  the  County  Prosecutor 
was  mresent  and  requested  that  defendant  be  bound  over  to  County 
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Court.    I  did  so,  but  later  Coimtj'  Prosecutor  changed  his  mind  and  did 
not  flle  information.     Am  I  entitled  to  my  costs?" 

Answering  question  designated  "  ( A) ",  it  is  my  opinion  that  you  as 
Justice  of  the  Peace  cannot  collect  ci>sts  from  the  County  under  the 
circumstances  stated.  If  the  County  should  collect  the  amount  of  tbe 
costs  on  the  bond,  you  would  be  entitled  to  the  proceeds  of  such  col- 
lection, but  you  would  not  be  entitled  to  collect  the  same  from  the 
County  as  such. 

Answering  the  question  designated  "CB)",  it  is  my  opinion  that 
under  the  circimistances  stated,  you  would  not  be  entitled  to  recover 
costs  from  the  County. 

Answering  question  designated  "(C)",  it  is  my  opinion  likewise  that 
you  would  not  be  entitled  to  recover  costs  from  the  County.  Your  in- 
quiry designated  "iD>"  must  also  be  answered  in  the  negative. 

My  opinion  on  the  above  designated  questions  is  based  upon  Section 
8488,  Compiled  General  I^ws  of  Florida,  1927,  which  reads  as  follows: 

"8488.  <6174.)  County  not  to  pay  costs  in  cases  where  infor- 
mation is  not  filed  or  indictment  found. — Whenever  a  committing 
mjtgistrate  holds  to  bail  or  commits  any  person  to  answer  to 
a  criminal  charge  in  a  county  court,  a  criminal  court  of  record, 
or  a  circuit  court,  and  any  information  is  not  hied  nor  an  in- 
dictment found  against  such  person,  the  costs  of  such  com- 
mitting trial  shall  not  be  paid  by  the  county,  except  the  costs 
for  executing  the  warrant." 

Section  8488,  above  set  forth,  was  contained  in  the  Revised  General 
Statutes  of  Florida.  1920.  as  Section  6174,  thus  disclosing  the  intent  of 
the  Legislature  to  place  this  section  on  equal  footing  with  Sections 
8488  and  8490.  Compiled  General  Laws  of  Florida  (Sections  6175  and 
6176,  Revised  General  Statutes).  Section  8488,  Compiled  General  Laws, 
contains  no  exceptions  and  applies  in  all  cases  when  an  information 
is  not  filed  nor  an  indictment  found,  regardless  of  attending  circum- 
stances.    See  the  case  of  Barrow  et  al,  vs.  State,  reported  in  82  So,  293, 

In  construing  Section  8490,  Compiled  General  Laws  of  Florida,  it 
is  interesting  to  note  that  the  Supreme  Court  has  held  that  said  section 
does  not  apply  to  crimes  of  a  public,  as  distinguished  from  a  private, 
nature.  See  the  case  of  Osceola  County  vs.  State,  155  So.  119,  and  the 
case  of  Simmons  et  al.  vs.  State,  71  So.  278,  These  cases,  however,  pro- 
vide no  exception  to  the  interpretation  which  I  have  hereinabove  given 
In  regard  to  Section  8488,  Compiled  General  Laws  of  Florida. 

You  further  inquire  whether  you,  as  Justice  of  the  Peace,  have  a 
right  to  recall  a  defendant  for  a  re-hearlng  and  dismiss  the  case  upon 
ascertaining  additional  facts,  before  an  information  is  Hied  or  an  in- 
dictment found,   when  you  have   previously   conducted   a  hearing   and. 
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bound  the  defendant  over  to  a  higher  court.  It  is  my  opinion  that  the 
matter  is  concluded  when  you  make  the  order  binding  over  the  de- 
fendant. It  is  not  incumbent  upon  you  as  Justice  of  the  Peace  to  de- 
termine the  guOt  of  the  defendant  beyond  a  reasonable  doubt,  but  only 
to  determine  whether  or  not  there  is  sufficient  evidence  to  bind  the 
defendant  over  for  trial  in  another  tribunal.  When  you  have  done 
this  you  have  exhausted  your  jurisdiction  as  a  committing  magistrate. 

You  further  Inquire  what  constitutes  a  term  of  the  Justice  court. 
I  quote  Sections  5214  and  5215,  Compiled  General  Laws  of  Florida: 

"5314.  (3361.)  Terms. — Trial  terms  of  such  court  shall  be  held 
on  such  day  as  the  judge  or  justice  thereof  shall  designate  there- 
for in  the  manner  provided  in  the  next  section.  (Revised  by 
Ch.  1438.  Acts  1895,  S  2.) 

"5215.  (3362.)  Written  notice  to  be  given. — Whenever  the  day 
of  trial  term  shall  be  fixed  upon  for  any  such  court  by  the  judge 
or  justice  thereof,  written  notice  of  the  same  shall  be  made 
and  given  by  such  judge  or  justice  to  t'and  filed  in  the  office 
of)  the  clerk  of  the  circuit  court  of  the  county." 

It  clearly  appears  from  the  statutory  provisions  last  hereinabove 
quoted  that  the  term  of  the  justice  of  the  peace  court  is  not  continuous 
but  that  the  day  designated  for  the  trial  term  constitutes  the  term, 
insofar  as  it  affects  the  power  of  the  justice  to  alter  the  terms  of  a 
judgment  entered  by  him.  The  general  rule  would  apply  that  a  court 
has  no  more  control  over  its  judgments  after  the  term  of  court  ex- 
pires, except  to  correct  simple  clerical  errors  and  mistakes. 
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March  27tti.  1936. 

SHEREPP  COSTS.  CONSTRUCTIVE  MILEAGE  PROHIBITED. 

Dear  Sir: 

RepljriDg  to  your  favor  of  March  25.,  permit  me  to  say.  Section  492 
of  the  Compiled  General  Laws  of  1927  reads  as  follows: 

"CONSTRUCTIVE  MILEAGE  NOT  TO  BE  CHARGED. 

"No  Sheriff,  Constable  or  Coroner  shall  charge  constructive 
milease.  The  mileage  charged  for  must  be  actually  travelled  by 
the  nearest  and  most  direct  route  by  the  public  highway." 

In  view  of  the  provisions  of  the  Section  Quoted  above  permit  me  to 
say.  that  where  a  Sheriff  has  several  papers  to  serve  in  a  town  within  tiie 
county,  but  distant  from  the  Court  House,  and  where  the  Sheriff  main- 
tains a  branch  office  in  the  said  town  distant  from  the  Court  House,  the 
Sheriff  could  legally  charge  mUeage  from  the  Court  House  to  the  place 
where  the  process  is  to  be  served;  however,  the  Sheriff  should  not  charge 
mileage  from  the  Court  House  to  the  place  of  service  and  return  on  each 
paper  served,  but  should  prorate  the  mileage  charge  on  the  several  papers 
served. 


March  28,  I93S. 
SHERIFP  AND  CONSTABLES.    ARRESTS— BAIL  BOND. 

Dear  Sir-' 

Repljdng  to  yours  of  March  17th.,  permit  me  to  say: 

When  an  officer  arrests  a  person  for  violation  of  any  penal  law  of 
this  State,  the  person  should  be  taken  by  the  officer  before  a  Magistrate, 
and  if  the  offense  be  not  such  as  the  Magistrate  may  hear  and  determine, 
the  Magistrate  should  proceed  to  ascertain  whether  there  is  a  good  ground 
to  hold  the  accused  to  bail.  See  Section  8328,  Compiled  General  Laws  of 
1927. 

Where  the  arrest  is  made  upon  a  warrant,  the  accused  should  be 
taken  before  the  Court  from  which  the  warrant  issued. 

In  the  case  of  DIXON,  et  al.  -vs-  STATE,  101  Fla.  840;  132  So.  684, 
the  Supreme  Court  of  Florida  in  its  opinion  said : 

"JI  in  making  an  arrest  without  warrant,  an  officer,  through 
error,  mistakes  the  facts  and  exceeds  his  authority,  and  there 
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to  coupled  therewith  negligence  or  carelessness  whereby  serious 
Injury  results  to  an  innocent  person,  he  becomes  thereby  lawfully 
accountable/* 

From  wliat  the  Court  said  In  the  opinion  from  which  we  have  quoted 
above,  it  appears  that  an  officer  who  raajces  an  arrest  where  he  has  rea- 
son to  believe  the  person  arrested  is  vlolatins  a  penal  Statute,  the  officer 
would  not  be  held  accountable  even  though  he  was  mistaken  regarding 
the  facts  and  exceeded  his  authority,  unless  injury  resulted  to  the  person 
arrested  because  of  TiegligcTice  or  carelessness  of  the  arresting  officer. 

The  fact  that  a  person  Is  hauling  perishable  goods  In  violation  of  the 
law,  and  his  arrest  and  detention  for  failure  to  make  adequate  bond  for 
his  appearance  might  cause  deterioration  of  the  goods  being  hauled,  does 
not  render  the  accused  Immune  from  arrest  or  detention  until  he  has 
made  bail  for  his  appearance  in  Court, 


October  11.  IB33. 

PAYMENT  OP  SHERIFF'S  FEES  FOR  ATTACHING  AND  SELLING 

CROSS  TIES  CUT  FROM  LAND  TO  WHICH  THE 

STATE  HOLDS  TAX  SALE  CERTIFICATE. 

1/ear  Sir; 

Replying  to  your  request  for  an  opinion  on  this  subject.  It  is  my  opin- 
ion that  the  costs  should  be  paid  from  the  proceeds  of  the  sale  and  the 
net  proceeds  then  apphed  as  a  credit  on  the  tax  sale  certificate  held  by 
the  State.  However,  since  the  sheriff  has  no  authority  to  pay  his  own 
coGts  out  of  the  funds  in  his  hands  derived  from  such  sale,  he  should  re- 
port and  account  for  the  gross  proceeds,  and  In  turn  his  costs  lawfully 
taxed  should  be  paid  therefrom. 


January  S,  1S35. 

SALARIES — FEES  OF  SHERIFF  FOR  TRANSPORTING  GIRX^  TO 
FLORIDA  INDUSTRIAL  SCHOOL  FOR  GIRLS. 

Dear  Sir; 

I  am  in  receipt  of  your  letter  of  the  31st  ultimo,  enclosing  three  ac- 
counts against  the  State  of  Florida  by  Sheriff  of  Washington  County,  each 
of  which  accounts  is  for  expenses  per  diem  and  guard  hire  in  connection 
with  transportatlng  girls  to  the  Florida  Industrial  School  for  Girls  at 
Ocala.  You  request  my  opinion  as  to  whether  these  bills  should  be  paid 
by  the  State  of  Florida. 

m  reply  your  attention  is  called  to  Sections  8631  to  8661.  Compiled 
General  Laws  of  Florida,  1927.  with  reference  to  Florida  Industrial  School 
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for  Girls.  You  will  iKJte  that  Section  8632  provides  for  girls  guilty  of  cer- 
tain offenses  to  be  obmmitted  to  the  Florida  Industrial  School  for  Girls 
under  form  of  practice  and  procedure  whereby  boys  are  sentenced  to 
Florida  Industrial  School  for  Boys,  and  also  provides  that  delinquent  and 
dependent  children  under  Sections  3684  to  3715,  Compiled  General  Laws 
of  Florida,  1927,  may  be  committed  to  the  Florida  Industrial  School  for 
Oirls  in  like  manner  as  boys  are  now  committed  to  the  Florida  Industrial 
School  for  Boys.  It,  therefore,  becomes  necessary  to  take  notice  of  the 
statute  providing  for  the  commitment  of  boys  to  the  Florida  Industrial 
School  for  Boys. 

Your  attention  is  called  to  Section  8649,  Compiled  General  Laws  of 
Florida.  1927,  reading  as  follows: 

"The  actual  expenses  shall  be  allowed  to  the  sheriffs  of  the 
several  counties  of  the  State  for  services  of  tailing  such  offenders 
to  said  Florida  Industrial  School  for  Boys,  and  such  fees  shall  be 
paid  by  the  county  in  the  same  manner  as  now  provided  by  law." 

Tour  attention  is  further  called  to  Section  4538  of  the  same  Compila- 
tion, which  provides  for  certain  fees  to  the  Sheriff  far  consmltment  of 
boys  and  girls  to  Industrial  Schools,  and  also  provides  that  "the  State 
will  furnish  transportation." 

Since  no  State  appropriation  has  been  made  for  the  payment  of 
transportation  in  such  cases,  this  office  has  been  holding  and  now  holds 
that  the  Sheriff  must  be  paid  by  the  County  under  the  provisions  of  Sec- 
tion 8649.  above  quoted,  which  Section  you  will  note  provides  only  for  the 
payment  of  the  actual  expenses. 

Enclosed  find  the  said  bills  returned  herewith. 


February  13.  1935. 

SALARIES—MILEAGE  FEES  OF  SHERIFF  AND  DEPUTY 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  26th  ultimo,  in  which  you  state 
there  seems  to  be  some  who  think  that  a  Sheriff,  when  taking  a  deputy 
with  him  to  arrest  a  prisoner  or  to  bring  a  prisoner  from  some  other  iall. 
is  entitled  to  mileage  for  himself  and  also  his  deputy,  together  with  the 

mUeage  of  the  prisoner. 
! 

t  In  reply  to  your  inquiry,  I  beg  to  say  in  my  opinion  the  Sheriff  would 

(  not  be  entitled  to  mileage  for  his  deputy  in  such  a  case. 
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January  24,  IBSS. 

SALARIES— SHERIFF— JAILER— QUAKDS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  17th  Instant,  making  inQUlr; 
If  your  Board  of  County  Commissioners  is  authorized  to  pay  to  the 
Sheriif  each  month  a  fixed  salary  for  the  position  of  jailer. 

In  reply  your  attention  is  called  to  Section  2838,  Compiled  Oenerat 
Laws  of  Florida,  1927.  providing  certain  fees  for  feeding  prisoners.  In 
this  connection,  your  attention  is  also  called  to  the  case  of  Hillsborough 
County  Commissioners  vs.  Jackson,  58  Fla.  210,  50  So.  423.  holding  that 
this  Section  prevails  over  Section  8544  containing  different  provisions 
with  reference   thereto. 

I  find  no  statute  authorizing  the  payment  of  a  fixed  monthly  salary 
to  the  Sheriff  as  jailer.  Your  attention  is  called,  however,  to  Section 
4588,  Compiled  General  Laws  of  Florida,  1927,  prescribing .  various  fees 
to  the  Sheriff,  among  which  you  will  find  the  following:  "Guards,  not 
more  per  day  than  $2.00",  I  understand  this  statute  t^  mean  that 
where  a  Sheriff  employs  a  guard  at  the  jail,  he  is  entitled  to  reim- 
bursement for  such  guard  at  the  rate  of  not  more  than  $2.00  per  day. 
In  order  to  entitle  the  Sheriff  to  this  reimbursement  he  must  actually 
hire  the  guard  and  the  County  Commissioners  must  be  satisfied  that 
the  guard  was  employed  and  paid  for  the  service  for  which  the  com- 
pensation Is  claimed.  There  is  nothing  in  the  statute  to  indicate  the 
Sheriff  is  allowed  $2.00  per  day  for  the  hire  of  a  guard  when  no  such 
guard  has  been  hired.  The  allowance  is  for  expense  of  the  Sheriff  In 
keeping  a  guard  and  it  is  fixed  at  not  more  than  $2.00  per  day.  which 
means  that  if  the  Sheriff  hires  a  guard  at  $1.00  per  day  he  can  only 
receive  reimbursement  for  what  he  actually  pays  out  to  the  guard. 
The  necessity  for  employing  a  guard  is  a  matter  which  must  be  de- 
termined by  the  Sheriff  as  the  Sheriff  is  held  accountable  for  the 
custody  of  the  prisoners  in  jail  and  even  though  it  may  seem  to  the 
County  Commissioners  that  hiring  a  guard  is  unnecessary,  yet  if  the 
Sheriff  believes  that  such  a  guard  is  necessary  and  employs  such 
guard,  he  is  entitled  to  have  the  guard  in  accordance  with  the  statute. 

Jails  containing  prisoners  should  never  be  left  without  some  one 
being  on  hand,  not  only  for  the  purpose  of  seeing  that  such  prisoners 
do  not  escape  but  for  the  purpose  of  being  present  in  case  of  fire  or  of 
sudden  illness  among  the  prisoners. 
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January  4.   1935. 

SHERIFFS,  FEES  TRANSPORTING  BOYS  TO  INDUSTRIAL  SCHOOL 

Dear  Sir-' 

Betel  relating  to  fees  of  Sheriff  for  carrying  boy  to  Refonn  School 
stop  You  are  advised  that  no  State  appropriation  has  been  made  for 
transportation  under  Section  Forty-five  Eighty-eight  and  payment  must 
be  made  under  Section  Eighty-six  Forty-nine  which  provides  for  pay- 
ment of  actual  expenses  by  the  County. 

October  22,  1936. 

SHEREPP'S  PEES 

Dear  Sir: 

1  have  your  letter  of  the  3th  Inst.,  in  which  you  ask  the  following 
questions : 

1.  Is  my  office  entitled  to  all  the  fees  of  State  and  County  traffic 
officers,  or  to  part  of  tffese  fees,  or  none?  Also  is  my  office  entitled 
to  per  diem  for  attending  Court  in  these  traffic  cases? 

2.  Occasionally  the  traffic  officer  brings  In  a  case  not  involved 
in  traffic  work,  such  as  intoxication.  Am  I  entitled  to  fees,  or  part  fees, 
or  none  in  these  cases? 

3.  In  cases  where  1  send  any  traffic  officer  to  look  after  other 
matters  and  arrests  are  made  not  involving  traffic  regulations,  am  I 
entitled  to  fees,  or  part  fees,  or  none? 

Answering  Question  1: 

It  is  my  opinion  that  you  are  entitled  to  the  fees  of  the  State 
traffic  officer  but  not  the  fees  of  the  County  traffic  officers. 

Section  2882,  Compiled  General  Laws  of  Florida,  1927,  provides  for 
the  fees  and  fines  of  the  County  traffic  officer  to  go  on  conviction  into 
the  Pine  and  Forfeiture  Fund  of  the  County. 

Section  2879,  Compiled  General  Laws  of  Florida.  1927,  provides  that 

it  shall  be  unlawful  for  a  County  traffic  officer  to  charge,  collect,  or 
receive  any  compensation  other  than  his  monthly  salary  as  provided  by 
said  Act. 

Both  the  State  traffic  officers  and  the  County  traffic  officers  are 
deputized  by  you.  There  is  no  prohibition  as  to  the  fees  of  a  State 
traffic  officer  and,  under  the  agreement  which  you  have  with  the  di- 
rector in  charge  of  the  State  Department,  you  have  charge  of  the  work 
of  these  State  traffic  officers.  It  is  my  opinion,  therefore,  that  you 
are  entitled  to  the  fees  accruing  for  the  arrests  which  they  make. 
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Where  your  attendance,  either  personal  or  by  deputy,  is  reasonably 
necessary  in  traffic  cases,  it  is  my  opinion  that  you  are  entitled  to  per 
diem  for  attendance  in  the  traffic  cases,  other  than  when  you  are  rep- 
resented by  the  County  traffic  officer,  in  which  event  you  could  secure 
no  per  diem  through  his  attendance. 

Answer  Question  2: 

Where  the  traffic  officer,  either  County  or  State,  handles  work  other 
than  traffic  work,  such  as  intoxication,  etc..  you  are  entitled  to  full 
fees  for  their  services. 

Answering  Question  3: 

It  is  my  opinion  that  you  are  entitled  to  fees  where  you  send  your 
traffic  officers  to  look  out  after  other  matters  and  arrests  are  made. 
This  question  Is  really  answered  in  the  above  questions. 
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May  21,   193S. 

CONSTABLES,  SALARIES,  BUDGETS 

Hear  Sir: 

I  have  your  letter  of  the  7th  instant  stating  that  the  County  Com- 
missioners of  yom'  County  have  advised  that  they  cannot  pay  any  fur- 
ther costs  to  you  as  Constable  on  account  of  the  fact  that  the  budget 
does  not  provide  a  sufficient  amount  to  allow  them  to  pay  you  any 
further  fees  during  the  remainder  of  the  year.  You  make  inquiry  if 
you  can  not  legally  obtain  costs  or  fees  which  are  paid  by  the  defendants 
in  cases,  in  which  you  make  the  arrest  or  attend  Court. 

In  reply  I  beg  to  say  that  it  is  contemplated  that  all  fines  or  other 
costs  collected  from  defendants  should  be  paid  into  the  Coimty  Treasury 
and  not  held  out  by  officers  collecting;  the  same  for  fees  that  might  be 
due  them.  Your  attention  is  further  called  to  Section  2306,  Compiled 
General  Laws  of  Florida,  1927,  as  amended  by  Chapter  16.286,  Acts  of 
1933,  with  reference  to  County  Budgets.  This  statute  provides  that  the 
adoption  of  estimates  by  the  Board  shall  give  the  same  "the  force  and 
effect  of  fixed  appropriations,  and  the  same  shall  not  be  altered  or 
amended  or  exceeded." 

Under  this  situation  X  see  no  authority  for  the  Board  to  make 
payments  beyond  the  specific  budget  item  unless  there  are  sufficient 
funds  in  the  contingent  item  of  the  budget  to  take  care  of  such  pay- 
ments. 


April  26,    1935. 

CONSTABLE— TERRITORIAL  POWERS— APPROVAL  AND 
ACCEPTANCE  OF  BOND 

Dear  Sir: 

I  am  in  receipt  of  jrour  letter  of  the  23rd  with  reference  to  com- 
mitment and  release  fees  of  a  Constable  and  with  reference  to  accept- 
ing twnds  from  prisoners  and  the  territorial  powers  of  a  Constable. 
Answering  your  first  inquiry  with  reference  to  commitment  and  release 
fees.  I  am  sending  you,  under  separate  cover,  copy  of  the  last  Biennial 
Report  of  this  office  and  refer  you  to  pages  262  and  266. 

Your  second  question  relates  to  your  power  to  accept  bonds  from 
prisoners.  In  this  connection  it  must  be  trarne  in  mind  there  are  sev- 
eral kinds  of  bonds  that  may  be  taken  in  a  criminal  case.  For  example, 
there  is  an  appearance  bond  which  is  taken  by  a  Sheriff  or  Constable 
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when  he  arrests  a  prisoner,  which  bond  is  conditioned  for  his  appear- 
ance before  the  Justice  of  the  Peace  for  hearing  or  trial.  In  the  case 
of  Ex  Parte  Hatcher,  86  Fla,  330,  98  So.  72,  our  Supreme  Court  held 
that  it  was  the  right  of  a  prisoner  when  taken  into  custody  on  process 
to  give  ball  for  his  appearance.  If  the  arresting  offlcer  is  a  Constable 
who  is  serving  the  warrant,  It  Is  the  duty  of  such  Constable  to  take 
bond  from  the  prisoner  he  arrests  and  before  he  can  take  bond,  he 
must,  ol  course,  approve  the  same.  In  such  situations  the  Constable 
Is  not  only  authorized  to  take  and  approve  such  bond,  but  is  entitled 
to  the  regular  fee  for  such  service.  This  refers  only  to  the  original 
bond  which  the  prisoner  gives  when  he  is  first  arrested.  This  Is  the 
only  bond  which  the  Constable  would  he  authorized  to  take  and  approve. 

Your  third  question  is  as  to  whether  or  not  you  are  authorized  to 
serve  process  from  the  Justice  of  the  Peace  Court  of  which  you  are 
Constable  anywhere  in  the  county  under  the  provisions  of  Section  4596, 
Compiled  General  Laws  of  Florida,  1927.  In  reply  I  beg  to  say  in  my 
opinion  you  are  authorized  to  serve  such  process  anjTivhere  In  the  coimty 
and  that  you  are  entitled  to  the  regular  fees  for  such  service.  In  the  case 
of  service  of  process  for  a  Justice  of  the  Peace  of  another  District, 
your  mileage  fees  would  be  limited  to  what  they  would  be  if  the  writ 
was  issued  by  the  Justice  of  the  Peace  of  his  own  District. 


February  13,  1S35. 

PROCESS— SERVICE  BY  CONSTABLE 

Dear  Sir: 

1  am  in  receipt  of  your  letter  of  the  25th  ult..  making  inquiry  if  a 
Constable  can  legally  serve  process  in  chancery  or  civil  actions  in  a 
Circuit  Court  in  the  jurisdiction  in  which  such  Constable  is  authorized 
to  act. 

In  reply  your  attention  is  called  to  Section  4869,  Compiled  General 
Laws  of  Florida,  1927,  which  provides  that  "the  Sheriff  of  the  county 
shall  be  the  executive  officer  of  the  Circuit  Court  of  the  County."  This 
statute  was  originally  passed  in  1S45. 

Your  attention  is  further  called  to  Section  4238.  CompUed  General 
Laws  of  Florida,  1927,  reading  as  follows: 

"All  process,  except  that  issuing  from  a  justice  of  the  peace 
court,  shall  be  served  by  the  sheriff  or  any  constable,  of  the  coun- 
ty m  tfte  district  in  which  it  is  to  be  served.  Process  of  a  justice 
of  the  peace  court  may  be  served  by  a  sheriff  of  the  county  or 
by  a  constable.  A  justice  of  the  peace,  or  a  constable,  in  the 
respective  counties,  may  serve  all  process  in  cases  where  the 
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sheriff  is  Interested,  and  in  case  of  necessity,  the  judge  of  the 
circuit  court  may  appoint  an  elisor  to  act  instead  of  the  sheriff." 

"All  writs  or  process  issued  upon  the  institution  of  a  suit 
-which  may  be  begun  in  a  county  where  the  defendant  does  not 
reside,  and  all  writs,  process,  or  notices  requiring  service  upon 
a  defendant  not  la  the  county  where  the  suit  is  pending,  may  be 
served  by  the  sheriff  of  the  county  or  the  constable  of  the  justice 
district  in  which  the  defendant  is  to  be  found." 

This  Section  was  also  originally  .passed  in  1845,  but  has  since  been 
twice  amended.  It  was  last  amended  by  Chapter  9318,  Acts  of  1923. 
In  the  above  quotation  I  have  underscored  the  words  added  to  said 
Section  by  the  last  amendment. 

Under  Section  4238,  above  quoted  and  as  last  amended,  it  appears 
that  a  Constable  may  serve  process  in  chancery  or  civil  actions  in  a 
Circuit  Court  in  the  Jurisdiction  in  which  such  Constable  is  authorized 
to  act.  The  Sheriff  or  his  Deputy,  however,  would  appear  to  be  more 
properly  the  executive  officers  of  the  Circuit  Court  for  the  service  of 
process  from  said  Court. 
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September  4,  1635. 

COUNTY    OFFICERS— CLERK   CRIMINAL  COURT   APPROVING 

BAIL  BONDS 

Dear  Sir:  "^ 

I  acknowledge  receipt  of  your  letter  of  the  31st  ultimo,  enclosing 

letter  from  the  Honorable  to  Governor  Sholtz,,  under 

date  of  August  29th,  requesting  an  opinion  as  to  whether  or  not  a  Clerk 
of  the  Criminal  Court  of  Record  of  Dade  County,  Florida,  would  be 
protected  by  the  provisions  of  Chapter  13988,  Laws  of  Florida   1929,  In 

accepting  and  approving  bail  bonds.    I  note  that  Mr.  raises 

a  Question  as  to  whether  or  not  the  Chapter  above  referred  to  is  in  con- 
travention of  Article  HI  of  Section  30  of  the  Constitution  of  Florida. 

The  Clerk  of  the  Criminal  Court  of  Record  performing  ministerial 
duties  has  no  power  to  question  the  constitutionality  of  an  Act,  and 
would  be  protected  In  his  acts  performed  in  good  faith  thereunder. 

This  office  has  no  authority  to  pass  upon  the  constitutionality 
of  an  Act,  this  question  being  one  for  the  consideration  of  the  Court 
when  presented  by  a  proper  case. 

It  is  my  opinion  that  the  Clerk  of  the  Criminal  Court  of  Record  of 
Dade  County,  Florida,  would  be  protected  in  accepting  and  approving 
bonds  under  the  provisions  of  Chapter  13988,  Laws  of  Florida,  Acts  of 
1929. 


August  22,   1935. 

CLERKS  OP  COURTS— AUTHORITY  TO   HONOR  REQUISITION   OF 

SUCCESSOR  TO  DEFAULTING  CLERK  REGARDING   PAYMENT 

OF  JURORS'  FEES-SECTIONS  4479  ET  SEQ.  C.  O.  L.  1927 

near  Sir: 

This   acknowledges   receipt   of   your   communication  of   August    19, 

1935,  In  which  you  enclose  a  letter  from  the  Honorable  . 

Clerk  of  the  Criminal  Court  of  Record  of  Dade  County, 

We  understand  the  facts  to  t)e  as  follows: 

The  prior  incumbent  received,  pursuant  to  the  provisions  of  Sections 
4479  et  seq.  C.  G.  L.  1927,  advances  by  you  on  the  following  dales  for 
the  payment  of  Jurors'  fees  in  the  courts  noted  and  In  the  following 
amounts: 
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April   13.   1935 — Criminal  Court  of   Record  $2500.00 

May  8,   1935 — Civil  Court  of  Record 1500.00 

May  8,  1935 — Court  of  Crimes  1500.00 


Total $5500.00 

The  moneys  so  received  were  deposited  in  the  account  of  the  said 
predecessor  as  Clerk  in  the  Fii*st  National  Bank  of  Miami, 

Shortly  thereafter  the  said  predecessor  disappeared  and  an  audit 
of  his  office  has  revealed  that  in  the  courts  noted,  for  the  terms  speci- 
fied, the  following  number  of  jurors  have  as  yet  received  no  pay: 

Number  Court  Term 

114. Criminal  Court  of  Record .April  &  first  part  of  June 

S*.. .Court   of   Crimes May 

42 Civil  Court  of  Record  .„ May 

Prior  to  his  disappearance,  the  said  predecessor  had  Issued  his  re- 
quisitions  for  the  payment  of  the  following  number  of  jurors  in  the  courts 
and  for  the  terms  and  in  the  amounts  specified,  to -wit: 
Number  Court  Term  Amount 

12— Civil   Court   of   Record  May „ _ $    213.70 

32 — Criminal    Court    of    Record     AprU 304.80 

30 — Court  of  Crimes  May 375.30 

30 — Civil    Court   of    Record  May 417.35 


tOl  $1.3U.15 

The  said  $1,311.15  had,  of  course,  been  received  from  you  on  ad- 
vances made  under  the  statute,  but  had  not  as  yet  been  disbursed  when. 
upon  the  disappearance  of  the  said  prior  incumbent,  the  Board  of  County 
Commissioners  notified  the  First  National  Bank  of  Miami,  as  the  de- 
pository, to  honor  no  more  requisitions  or  checks  against  the  moneys  on 
deposit. 

It  also  appears  that  the  moneys  in  the  First  National  Bank  amount 
to  approximately  $3,500.00  to  the  credit  of  the  said  prior  incumbent  as 
such  clerk,  and  that  the  same  are  being  held  under  three  separate  writs 
of  garnishment. 

"nie  question  you  propound  is  whether  or  not  your  office  should 
honor  requisitions  from  the  present  clerk  for  the  payment  of  these  fees 
due  to  the  jurors  serving  as  aforesaid. 

It  is  my  opinion  that  the  fees  having  been  rightfully  earned  imder 
the  statutes  fixing  the  compensation  of  jurors,  said  jurors  are  entitled  to 
be  paid:  and  that  if  there  is  any  loss,  it  must  be  the  loss  of  the  State  and 
not  of  the  juror.  It  is  my  further  opinion  that  the  present  incumbent  is 
under  a  continuing  duty  to  send  in  the  necessary  requisitions  to  procure 
the  funds  with  which  to  pay  these  unpaid  jurors  their  just  fees  and  that 
you  may,  therefore,  honor  such  requisitions. 
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SECTION    12 

COUNTY  PLANNING  BOARDS 

July  9,  1936. 

COUNTY  PLANNING  COUNCILS-SUSPENSION   OF  MEMBERS- 
GROUNDS 

Dear  Sir: 

In  your  letter  of  the  7tli  instant  you  refer  to  Section  8  of  Chapter 
17275.  Laws  of  Florida,  Acts  of  1935,  which  provides  for  the  creation  of 
County  Planning  Councils,  and  ask  to  be  advised  as  to  your  authority  to 
remove  or  suspend  either  the  ex  officio  members  or  the  members  ap- 
pointed by  you. 

Tlie  members  of  the  County  Planning  Councils  are  officers  and  as 
such  are  subject  to  be  suspended  from  office  by  the  Governor  for  any 
of  the  causes  enumerated  in  Section  IS  of  Article  IV  of  the  Florida  Con- 
stitution. This  applies  to  the  ex  officio  members  as  well  as  those  ap- 
pointed by  the  Governor.  They  may  be  removed  by  the  Governor  only 
by  and  with  the  consent  of  the  Senate. 


August  29,   1936. 
COUNTY  PLANNING  COUNCILS— EXPENSES 
Dear  Sir: 

Your  letter  of  August  25,  1936,  requests  me  to  advise  whether  County 
Commissioners  of  the  various  counties  of  this  state,  in  which  County 
Planning  Councils  have  been  created,  may  properly  make  provision,  in  the 
respective  county  budgets,  for  the  work  of  said  councils. 

These  County  Planning  Councils  are  provided  for  by  Chapter  17275, 
Laws  of  Florida,  Acts  of  1935,  in  Section  8  thereof.  That  section  pro- 
vides for  the  formation  of  such  councils;  their  composition;  that  members 
thereof  serve  without  compensation  or  expense  allowance;  but  goes  on  to 
provide  that  they  "may  employ  such  assistance  as  is  necessary  in  prepar- 
ing the  necessary  data  and  reports,  if  the  funds  for  the  payment  of  the 
same  are  made  available  by  appropriation  or  gift." 

It  certainly  appears  from  this  language,  that  Section  8  contemplates 
that  an  appropriation  may  be  made  for  the  purpose  Indicated.  I  am, 
therefore,  of  the  view  that  within  the  limitations  provided  by  law,  as  to 
maximum  mlllages  which  may  be  levied  for  particular  purposes.  County 
Commissioners  of  a  county  in  which  such  a  County  Planning  Council 
exists,  may  make  an  appropriation  for  the  employment  of  the  assistance 
referred  to  In  said  Section  8.  If  this  were  not  so,  It  would  seem  that  such 
Council  might  find  itself  in  a  position  where  it  would  be  unable  to  carry 
out  its  statutory  duties.  You  will  note,  however,  that  such  employment 
by  said  Council,  is  not  authorized  until  the  funds  for  the  payment  of  the 
same,  are  actually  made  available  by  appropriation  or  gift. 
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BANKS  AND  BANKING 

SECTION   1 

NATIONAL  BANKS 

NO  COEEESPONDENCE 


SECTION  2 

DEPOSITORY  OF  PUBLIC  FUNDS 

July  S.  1936. 

banb:s— SBCimrriEs  for  public  deposits 

Dear  Sir: 

With  your  letter  of  July  8,  1936.  you  submit  City  of  Pensacola  4% 
Water  Revenue  Certificate  No.  43,  par  value  $1,000,  and  request  my  opin- 
ion as  to  whether  the  same  is  eligible  as  security  for  the  deposit  of  the 
monies  of  the  State  in  Banks. 

Section  173  of  the  Compiled  General  Laws  of  Florida  1927,  authorizes 
the  Governor,  Comptroller,  and  State  Treasurer  to  deposit  subject  to 
call  the  monies  of  the  State  in  such  banks  in  the  State  as  will  offer  the 
best  inducements  as  to  interest  and  security. 

Section  174  provides  that  the  security  to  be  given  by  such  banks  shall 
consist  of  bonds  of  the  United  States  and  bonds  of  the  several  States, 
county  and  municipal  bonds  and  county  or  county  school  time  warrants. 
It  is  my  opinion  that  the  Legislature  intended  this  provision  to  apply  in 
the  case  of  bonds  to  such  bonds  only  as  have  for  their  security  the  pledge 
of  the  general  taxUig  power  of  the  Government  issuing  same. 

The  certificate  submitted  with  your  letter  as  herein  referred  to  does 
not  have  back  of  it,  as  a  pledge  for  its  payment,  the  taxing  power  of  the 
City  of  Pensacola.  and  it  is  therefore  ray  opinion  that  said  certificate  does 
not  come  within  the  contemplation  of  Section  174  of  the  CompOed  Gen- 
eral Laws  of  Florida,  1927. 

I  have  personally  returned  to  you  the  said  City  of  Pensacola  4% 
Water  Revenue  Certificate  No.  43,  par  value  $1,000.00. 
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DEPOSITORS  OF    PCFBIIC    FUNDS 

May  28,  1935. 

BANES,   EXEMPTION  PROM:  SECITRITy  POR  CERTAIN  DEPOSITS. 
CHAPTER  16798  OF  1935 

Dear  Sir: 

In  your  letter  of  the  25th  Instant  you  refer  to  Senate  Bill  194,  Acts 
of  1935,  and  ask  whether  it  is  now  necessary  for  the  Board  of  Control  to 
require  banks  to  give  security  for  funds  belonging  to  the  institutions  un- 
der its  management,  when  deposited  in  the  banks  of  this  State. 

As  1  construe  Senate  Bill  194,  it  applies  to  all  public  funds  of  the 
State  and  every  agency  thereof,  and  also  to  the  counties  and  districts 
when  such  funds  are  deposited  in  banks,  which  are  Class  A  stockholders 
in  the  Federal  Deposit  Insurance  Corporation,  and  relieves  the  State  and 
its  officers  and  agencies,  and  also  the  counties  and  districts  from  re- 
quiring security  for  such  deposits  up  to  the  amount  that  the  deposits  of 
such  banks  are  insured  for  in  the  Federal  Deposit  Insurance  Corporation. 

Any  deposit  in  excess  of  the  amount  insured  by  the  Federal  Deposit 
Insurance  Corporation  should  be  protected  as  required  by  law,  notwith- 
standing the  provisions  of  Senate  Bill  194, 


February  1,  1936. 

BANKS — DEPOSIT  OF  PUBLIC  MONEYS — SECURITY  ACCEPTABLE — 

FEDERAL    FARM    MORTGAGE    CORPORATION    BONDS — HOME 

OWNERS*     LOAN     CORPORATION     BONDS — SECTION     114, 

COMPILED    GENERAL    LAWS     1927,    SECTION    2470(17) 

COMPILED  GENERAL  LAWS  1927,  1934  SUPPLEMENT 

Dear  Sir: 

This  is  in  response  to  your  communication  of  January  31,  1935,  where- 
in you  ask  whether  or  not  bonds  issued  by  the  Federal  Farm  Mortgage 
Corporation  and  bonds  of  the  Home  Owners'  Loan  Corporation,  may  be 
pledged  as  security  for  the  deposit  at  State  and  County  funds  in  your 
custody. 

Section  174,  Compiled  General  Laws  of  1927,  provides  in  part  as  fol- 
lows: 

"The  security  to  be  given  by  such  banks  as  may  be  designated  *  •  • 
shall  consist  of  irands  of  the  United  States,  and  the  bonds  of  the  several 
States  •   •   •  etc." 

Section  2470(171,  Compiled  General  Laws  of  1927,  1934  Supplement, 
being  Section  17  of  Chapter  14486,  Acts  of  1929,  commonly  known  as  the 
Board  of  Administration  Act,  provides  in  part  as  follows: 
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"  *  *  *  .  Each  bank  receiving  any  portoin  of  the  said  funds  shall  be 
required  to  deposit  with  the  State  Treasurer  satisfactory  bonds  or  trea- 
sury certificates  of  the  United  States  •  •  •  ,  which  shall  be  equal  to  the 
amount  deposited  with  said  bank.  •  '  •  etc." 

The  provision  with  reference  to  the  bonds  of  the  Home  Owners'  Loan 
Corporation  as  finally  amended  by  Act  of  June  27.  1934,  c.  847,  Section 
506,  (a>,  48  Stat.,  now  appearing  as  Title  12,  Section  1463  (c).  U.  S. 
C.  A.  (July  Cumulative  Pamphlet),  is  as  follows: 

"  •  •  •  Such  bonds  shall  be  fully  and  unconditionally  guaranteed 
both  as  to  interest  and  principal  by  the  United  States,  and  such  guaranty 
shall  be  expressed  on  the  face  thereof,  and  such  bonds  shall  be  lawful 
investments,  and  may  be  accepted  as  security,  for  all  fiduciary,  trust,  and 
public  funds,  the  Investment  or  deposit  of  which  shall  be  under  the  au- 
thority or  control  of  the  United  States  or  any  officer  or  officers  thereof. 
In  the  event  that  the  Corporation  shall  be  unable  to  pay  upon  demand, 
when  due,  the  principal  of,  or  Interest  on,  such  bonds,  the  Secretary  of 
the  Treasury  shall  pay  to  the  holder  the  amount  thereof  which  is  hereby 
authorized  to  be  appropriated  out  of  any  moneys  in  the  Treasury  not 
otherwise  appropriated,  and  thereupon  to  the  extent  of  the  amount  so 
paid,  the  Secretary  of  the  Treasury  shall  succeed  to  all  the  rights  of  the 
holders  of  such  bonds.  •  •   •" 

An  identical  provision  with  reference  to  the  bonds  is  contatned  In 
the  Federal  Farm  Mortgage  Corporation  Act,  as  amended  by  Acts  of 
January  31,  1934,  c.  7,  Section  4  <a).  48  Stat.  345,  and  Act  of  April  27, 
1934,  c.  168,  Section  14,  48  Stat.  647,  now  appearing  as  Title  12,  Section 
1020c,  U.  S.  C.  A.  I  July,  1934  Cumulative  Pamphlet  >. 

It  is  my  opinion  that  the  provisions  of  these  Federal  Acts  make  the 
bonds  issued  by  these  two  Federal  Corporations  bonds  of  the  United 
States,  unconditionally  guaranteed  as  to  principal  and  interest,  and  that, 
therefore,  the  same  are  acceptable  as  security  under  the  above  mentioned 
statutes  of  Florida  for  the  deposit  of  the  moneys  involved. 
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SECTION  3 

LIQUIDATORS 

NO  CORRESPONDENCE 


SECTION  4 

STOCK  ASSESSMENTS 

NO  CORRESPONDENCE 


SECTION  5 

POWER  TO  PLEDGE  ASSETS 


November  23.  1835. 

BANKS     AND     BANKING— PLEDGE     OP     ASSETS      BY      NATIONAL 

BANK  TO  SECURE  DEPOSITS  BY  BOARD  OP  ADMINISTRATION 

— EFPECT    OF    ACT    OP   JUNE    25,    1930,    CHAPTER   604.    46 

STAT.  AT  L.   809.   12   U,   S.  C.   SECTION  90.  ON  PLEDGE 

PRIOR  THERETO 

Dear  Sir: 

Your  communication  of  November  15,  1935,  addressed  to  the  Honora- 
ble W.  V.  Knott,  as  County  Treasurer  Ex  Officio,  has  been  referred  to 
this  office  for  reply,  and.  together  with  the  records  of  the  Board  of  Ad- 
ministration. Indicates  the  following  facts: 

At  the  commencement  of  the  operation  of  the  Board  of  Administra- 
tion in  1930.  and  on  March  12.  1930.  a  pledge  of  collateral  was  made  by 
the  First  National  Bank  of  Perry  to  secure  deposits  of  public  funds  held 
by  Mr.  Knott  as  County  Treasurer  Ex  Officio  under  Chapter  14486.  Acts 
of  1929.  Agrain  on  March  15th  an  additional  pledge  was  made.  The 
first  deposit  by  the  Board  of  Administration  was  made  on  March  22. 
1930.  and  on  May  2,  1930,  the  transfer  of  some  $75,000  was  made  by  the 
Board  of  Bond  Trustees  of  Taylor  County  to  Mr.  Knott  as  County  Trea- 
surer Ex  Officio,  which  constituted  the  balance  on  deposit  in  the  First 
National  Bank  of  Perry,  and  which  balance  was  allowed  to  remain  In 
such  bank  as  the  deposit  of  Mr.  Knott.  On  May  13.  1930.  the  Board  of 
Administration  received  from  the  said  bond  trustees  letter  under  date  of- 
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May  10,  1930.  enclosing  a  trust  receipt  dated  May  2,  1930.  given  by  the 
First  National  Bank  of  Perry  to  the  bond  trustees,  and  assigned  by  them 
to  Mr.  Knott  as  County  Treasurer  Ex  Officio,  covering  the  notes,  mort- 
gages, and  bonds  pledged  as  security  tor  funds  deposited  in  said  bank. 
such  collateral  totalling  some  $69,000. 

On  June  25.  1930,  the  Act  of  Congress  above  mentioned  became  effec- 
tive, and  this  Act  provides  as  follows: 

"Any  (national  banking)  association  may,  upon  the  deposit  with 
it  of  public  money  of  a  State  or  any  political  subdivision  thereof,  give 
security  for  the  safekeeping  and  prompt  pa3nnent  of  the  money  so  de- 
posited of  the  same  kind  as  is  authorized  by  the  law  of  the  State  In 
which  such  association  is  located  in  the  case  of  other  banking  institutions 
in  the  State." 

On  Jime  12,  1930,  there  was  a  withdrawal  by  Mr.  Knott  of  some 
$6,000  from  the  said  accovmt. 

On  September  25.  1930,  Mr.  Knott  received  from  the  said  First  Na- 
tional Bank  a  letter  under  date  of  September  2i,  1930,  enclosing  New 
York  Exchange  covering  payment  by  one  J.  A.  Vicrey  on  certain  of  the 
collateral  held. 

Again  on  October  1st,  Mr.  Knott  received  from  said  bank  a  letter 
dated  September  30,  1930.  enclosing  Jacksonville  Exchange  covering  pay- 
ment on  collateral  by  one  T.  J.  Faulkner. 

On  October  4th  there  was  a  deposit  made  to  the  said  account  of  cer- 
tain tax  redemption  money  by  the  then  Comptroller. 

On  October  18,  1930,  the  said  bank  closed  its  doors,  end  you  have 

been  appointed  receiver  thereof. 

In  your  letter  of  November  15,  1935,  you  make  demand  upon  Mr. 
Knott  as  County  Treasurer  Ex  Officio  to  return  the  collateral  still  re- 
maining in  his  hands,  together  with  the  sum  of  $23,826.81  in  cash  collec- 
tions realized  on  such  collateral.  You  advise  that  the  Comptroller  of 
the  Currency  has  authorized  you  to  make  such  demand,  and  that  In  case 
of  refusal  you  are  authorized  to  bring  suit  therefor. 

That  a  State  bank  was  authorized  at  the  time  of  this  pledge  to  make 
a  pledge  of  its  assets  to  secure  the  deposit  of  public  funds  has  been  well 
settled: 

Gary  vs.  Kisslmmee  River  Cattle  Company.  85  Fla.  268,  95  So.  657; 
First  American  Bank  and  Trust  Company  vs.  Town  of  Palm  Beach, 
96  Fla.  247,  117  So.  900. 

See  distinction  with  reference  to  private  funds  made  in  the  case  of 
Leyvraz  vs.  Johnson,   114  Fla.  396,   154  So.   159. 

■ 

There  can  be  no  question  concerning  pledges  made  by  national  banks 
of  a  part  of  their  assets  to  secure  public  funds  after  the  enactment  of 
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the  above  mentioned  Act  of  1930.    The  sole  question,  therefore,  is  whether 

a  pledge  made  prior  thereto  but  allowed  to  remain  in  existence  after  the 
enactment  of  said  law,  and  treated  by  both  parties  to  the  transaction  as 
being  in  existence  and  recognized  by  the  bank  and  its  officers  as  being  a 
vaUd  pledge,  and  but  for  which  pledge  of  assets  the  deposit  would  have 
been  withdrawn,  is  binding,  and  to  the  same  effect  as  If  the  pledge  had 
been  made  subsequent  to  the  enactment  of  said  law,  without  the  formality 
of  a  re-pledge  of  such  assets. 

The  basic  decisions  by  the  Supreme  Court  of  the  United  States  are 
Texas  and  P,  R.  Co.  vs,  Pottorff.  291  U,  S,  245,  78  L,  Ed.  777:  Marion  vs. 
Sneeden,  291  U,  S.  262.  78  L.  Ed.  787. 

These  cases  involved  only  pledges  made  after  the  enactment  of  the 

said  Act  of  1930,  but  discussed  the  principles  underlying  the  said  Act  of 
Congress. 

Whether  the  purpose  of  the  said  statute,  which  was  an  amendment 
to  the  National  Banking  Act,  was  to  remove  any  doubt  as  to  the  power 
of  national  banks  to  give  security  for  public  deposits  and  thus  enable  them 
to  invite  such  deposits  on  an  equal  footing  with  State  banks.  (Fidelity 
and  D.  Co.  vs.  Kokrda  (CCA.  10th)  66  Federal  (2d)  641;)  or  whether 
the  amendment  indicated  that  Congress  believed  the  original  Act  had  not 
granted  general  power  to  pledge  assets  to  secm-e  deposits  (Pottorff  case. 
supra ) .  is  immaterial  to  the  real  question  in  issue. 

The  closest  approach  to  a  dicision  on  this  question  was  made  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Lewis  vs.  Fidelity  and 
D.  Co.  vs,  Maryland,  292  U.  S.  559,  78  L  .Ed.  1425.  This  case  involved  the 
validity  of  a  pledge  made  prior  to  the  enactment  of  said  law  with  the 
deposits  having  been  made  subsequent  to  its  enactment.  In  that  case 
the  United  States  Supreme  Court  held  that  it  was  not  necessary  to  go 
through  the  form  of  executing  a  new  depository  bond,  but  that  such  old 
bond  secured  deposits  made  after  the  enactment  of  said  law,  and  cited 
Jones  vs.  New  York  Guaranty  and  Indemnity  Company,  101  U.  3.  622,  627; 
23  L.  Ed,  1030,  1034. 

In  the  Lewis  case,  supra,  the  Court  specifically  stated  that  it  had  no 
occasion  to  consider  whether  the  Act  of  June  25.  1930,  would  have  vali- 
dated the  lien  also  in  respect  to  deposits  made  before  that  date,  but 
compared  to  such  situation  and  cited  the  following  cases: 

Gross  vs.  United  States  Mortgage  Company,  108  U.  S.  477,  488,  27 
L,  Ed,  795,  788:  2  S.  Ct.  940;  West  Side  Belt  R,  Co,  vs.  Pittsburgh  Con- 
struction Company,  219  U.  S,  92,  55  L.  Ed,  107;  31  S.  Ct.  196:  Charlotte 
Harbor  and  N.  R.  Co.  vs.  Wells,  260  U.  S.  8,  67  L.  Ed.  100,  43  S.  Ct.  3. 

The  cases  just  cited  are  all  cases  dealing  with  validating  and  cura- 
tive statutes  which  were  held  to  have  validated  by  legislative  authority 
the  exercise  of  a  power  which,  while  it  did  not  exist  at  the  time  of  the 
particular  act  performed,  could  have  been  bestowed  at  such  time.    Prom 
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this  statement  of  dicta  in  the  Lewis  case,  supra,  we  must  unavoidably 
come  to  the  conclusion  that  if  such  question  were  presented  to  the  Su> 
preme  Court  ol  the  United  States,  it  did  not  treat  it  on  such  basis,  to- 
^"it:  as  a  curative  statute  validating  pledges  made  prior  to  its  enactment. 
Such  holding  would  not  necessarily  mean  that  the  statute  is  retro-active, 
but  rather  that  it  merely  draws  upon  antecedent  facts  for  its  operation, 
(See  cases  cited  to  support  this  theory  in  Lewis  case,  supra,  j 

See  also  Kavanaugh  vs.  Fash,  74  Fed.  (Zd>  435  IC.  C.  A.  10th  J . 
decided  on  the  basis  of  the  Lewis  case,  supra. 

The  only  case  which  we  have  been  able  to  find  after  a  careful  search, 
which  deals  identically  with  the  question  involved,  is  that  of  Haynes  vs. 
City  of  Woodward.  6  Fed.  Supp.  270,  decided  by  the  District  Court  of 
Oklahoma.  A  certain  deposit  was  made  to  the  City  Treasurer  prior  to 
the  enactment  of  the  said  Act  of  Congress.  Twenty -eight  thousand  dol- 
lars of  the  securities  were  allowed  to  continue  in  his  ptossession  after  the 
enactment  thereof,  and  by  the  acts  and  conduct  of  both  the  City  Treasurer 
and  the  bank  subsequent  to  the  said. law,  they  were  treated  as  a  pledge 
to  the  city  to  secui'e  such  deposit.  Substitutions  took  place  In  other  col- 
lateral, after  the  enactment  of  said  law,  and  the  Court  held  that  the  con- 
duct of  the  bank  at  all  times  subsequent  to  the  enactment  of  the  said  law 
approving  the  pledge  to  the  City  of  Woodward,  had  the  same  effect  as  if 
the  entire  pledge  had  been  made  subsequent  to  June  25,  1930. 

See  also  general  annotations  on  this  subject.  92  A.  L.  R.  803. 

On  the  basis  of  the  authorities.  I  therefore  am  of  the  opinion  that 
there  was  both  a  validation  of  the  prior  pledge  effected  by  the  enactment 
of  the  said  law  of  1930.  and  that  subsequent  to  its  enactment  there  was  a 
positive  and  unequivocal  ratification  of  the  pledge  made  by  the  acts  and 
conduct  of  the  bank  and  its  officers,  between  the  date  of  such  enactment 
and  the  date  of  the  bank's  closing.  This  does  not  mean  that  estoppel 
may  create  a  power,  but  It  does  mean  that  a  power  once  created  may  be 
given  effect  by  estoppel. 

I  therefore  am  of  the  opinion  that  your  demand  as  receiver  for  the 
return  of  ttiis  collateral  and  the  money  realized  thereon,  must  be  de- 
clined, and  I  am  so  advising  Mr.  Knott  and  the  Board  of  Administration. 
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August  25,  1936. 

BANKS— PREFERRED  CLAIMS  RESULTING  FROM  DEMAND 
PRIOR   TO   BANK   CLOSING 

Dear  Sir: 

In  your  letter  of  the  31st  instant  you  state: 

"On  or  about  January  24,  1933.  Mrs ,  a  depositor  of  the 

Savings  Department  in  the  Bank  of  Starke,  requested  the  withdrawal  of 
her  savings  account,  amounting  to  $1,250.00.  The  Bank  of  Starke  did 
not  comply  with  her  request  to  pay  her  the  funds,  but  advised  her  on  the 
date  of  Januarj'  30,  1933,  that  they  would  not  pay  these  funds  on  de- 
mand, but  would  request  a  sixty-day  notice  of  withdrawal,  as  provided 
for  under  the  rules  of  the  Savings  Department  as  set  forth  in  the  pass 
book." 

You  also  state  that  the  bank  acknowledged  receipt  of  the  demand 
and  stated  that  the  funds  would  be  available  on  March  30.  1933.  It  also 
appears  that  the  bank  was  thereafter  placed  in  conservation  and  has  so 
remained  to  the  present  day,  having  made  only  STr  distribution  to  de-. 
positors. 

You  thereupon  ask   to   be  advised   whether  under  these  facts  Mrs, 

„ has  a  preferred  claim,  in  view  of  the  opinion  of  the  Supreme 

Court  of  Florida  in  the  case  of  Tunnicliffe  vs.  Mallett.  137  So.  238. 

The  facts  stated  by  you  as  to  the  claim  of  Mrs.  , are  almost 

identical  with  those  on  which  the  opinion  of  the  Court  was  rested  in  the 
case  of  Tunnicliffe  vs.  Mallett,  supra,  and  on  the  basis  of  the  holding  of 

the  Court  in  that  case,  it  is  my  opinion  that  when  Mrs.  

made  demand  on  the  Bank  of  Starke  for  withdrawal  of  her  money  on 
deposit,  the  relation  of  creditor  and  debtor  thereupon  changed,  and  the 
Bank    thereupon    became  and   from   thence  forth   has    continued   to   be 

the  Trustee  of  Mrs.  .  holding  the  money  then  on  deposit 

in  trust,  and  that  her  claim  against  the  bank  thereupon  became  and  is 
a  preferred  claim. 


January  27.  1936. 
BANKS  AND  BANKING  QUORUM  AT  MEETING  OF  SHAREHOLDERS 
Dear  Sir: 

This  Is  in  reply  to  your  inquiry  of  January  10, 

Our  State  banking  laws  are  silent  fis  to  what  constitutes  a  quorum 
at  the  annual  meeting  of  shareholders  for  the  election  of   directors  of 
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State  banks,  but  our  general  corporation  law  provides  that  a  majority 
of  stock  shall  constitute  such  a  quorum.  This  provision  is  Incorporsted 
in  Section  6011.  Compiled  General  Iaws  <lfl27>. 

In  this  connection  we  also  call  your  attention  to  tbe  case  of 

GENTRY -FUTCH  CO.    vs.    GENTRY. 
106  So.   73. 


August  15.  1935. 

BANKS  AND  BANKING— CHANGE  OP  COMMON  STOCK  TO  PREFER- 
RED   STOCK— REDUCTION    OF   CAPITAL    BELOW    MINIMUM- 
SECTION    6069  C.Gi.    1927;    CHAPTER  15873,  ACTS  OF    1933 

Dear  Sir: 

This  is  in  response  to  your  communication  of  August  U,  wherein 
you  advise  that  there  is  a  certain  bank  having  $17,000.00  in  outstanding 
capital  stock.  $15,000.00  of  which  is  common  stock  and  $2,000.00  of 
which  is  preferred  stock;  that  the  bank  wishes  to  reduce  its  common 
stock  in  the  amount  of  $6100.00  and  sell  preferred  stock  in  an  equal 
amount,  the  redtu^tlon  and  increase  to  be  made  simuttaneousty,  leaving 
the  capital  stock  at  $17,000.00,  and  thus  made  up  of  $8000.00  common 
stock  and  $8100.00  preferred  stock. 

You  ask  whether  or  not  this  amounts  to  a  reduction  of  capital  be- 
low the  minimum  of  $15,000.00  permitted,  in  violation  of  Section  4138 
R.  G.  S.  1920,  Section  6069  C.  G.  L.  1927. 

As  previously  ruled  in  my  opinion  imder  date  of  November  15,  1933, 
page  305,  1933-34  Report.  In  ascertaining  the  amount  of  the  capital  of 
a  banking  company,  the  same  sliall  be  computed  on  the  basis  of  the 
unimpaired  common  stock  plus  the  amount  of  outstanding  unimpaired 
preferred  stock. 

It  is  my  opinion  that  the  proposed  plan  merely  changes  the  set-up 
in  the  stock  structure  and  does  not  violate  the  said  section  of  the 
statutes  referred  to  with  reference  to  the  reduction  of  capital  below 
the  minimum;  the  same  may,  therefore,  be  legally  done. 


June   14.    1935. 
BANKS,    MORRIS    PLAN,    LIABILITY    OF   STOCKHOLDERS 

jDear  Sir: 

In  your  letter  of  the  13th  instant  you  refer  to  Senate  Bill  No.  282. 
Chapter  16791,  Acts  of  1935,  and  ask  to  be  advised  whether  the  stock- 
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holders  of    Morris   Plan    Companies   qualifying   under    this    Act   will   be 
subject  to  double  liability  as  provided  by  the  banking  laws  of  Florida. 

It  is  my  opinion  that  they  will  not  be.  Section  6059  of  the  Com- 
piled General  Laws  of  Florida  provides  that  the  stockholders  of  every 
banking  company  shall  be  held  individually  responsible  equally  and 
rateably  for  all  contracts,  debts,  and  engagements  of  such  company  to 
the  extent  of  the  amount  of  their  stock  therein  at  the  par  value  in 
addition  to  the  amount  invested  in  such  shares. 

It  is  my  opinion  that  this  applies  only  to  those  banks  which  are 
incorporated  under  our  general  banking  law,  and  this  could  not  be 
extended  to  Morris  plan  Companies  created  under  Senate  Bill  282,  Acte 
of  1935. 

Holders  of  shares  of  stock  in  corporations  generally  are  not  per- 
sonally liable  for  the  contracts  and  debts  of  the  corporation,  and  are 
made  so  only  by  statutory  provision,  and  that  statutory  liability  cannot 
be  extended  by  implication.  This,  I  think,  justifies  my  conclusion  that 
holders  of  shares  of  stock  in  Morris  Plan  Companies  are  not  subject 
to  double  liability  for  the  debts  and  contracts  of  the  company  in  the 
absence  of  a  statute  specifically  making  them  so  liable. 


May  22.   1935. 

BANKS  AND  BANKING,   INVESTMENTS 

Dear  Sir: 

Section  4152  of  the  Revised  General  Statutes  of  Florida  prohibits 
State  banks  and  trust  companies  from  directly  or  indirectly  investing 
any  of  their  funds  in  stock  of  "any  incorporated  company"  in  this  State 
or  elsewhere,  except  the  stock  of  the  Federal  Reserve  Bank  of  this 
District.  It  also  makes  it  unlawful  for  such  banks  and  trust  companies 
to  directly  or  indirectly  invest  any  of  their  funds  in  bonds  or  securities 
other  than  those  therein  specifically  mentioned,  which  includes  munici- 
pal bonds. 

In  your  letter  of  the  21st  instant  you  state  that  you  have  inquiries 
from  several  Florida  banks  inquiring  as  to  whether  they  can  lawfully 
invest  their  funds  in  corporate  stock  issued  by  the  City  of  New  York. 
Attached  to  your  letter  is  a  form  letter  from  Robinson-Humphrey  Com- 
pany of  Atlanta,  to  which  is  attached  a  prospectus  covering  the  sale 
of  so-called  corporate  stock  of  the  City  of  New  York,  and  also  an  ap- 
proving opinion  by  Messrs.  Thomson,  Wood  &  Hoffman,  Attorneys  and 
Counsellors  at  Law,  of  New  York  City. 

You  will  note  from  the  language  of  the  statutes  ttmt  the  stock 
which  banks  and  trust  companies  are  specifically  prohibited  from  di- 
rectly or  indirectly  investing  their  ftmds  in,  is  that  of  "any  incorporated 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL  295 

MISCELLANEOUS 

company."  I  do  not  think  the  Legislature  had  in  mind  or  Intended  this 
inhibition  to  appljr  to  governmental  corporations  such  as  municipalities. 
On  the  other  hand  the  statute  under  consideration  spectScally  exempts 
from  the  prohibition  the  investment  of  funds  in  municipal  l^onds. 

I  note  that  Messrs.  Thomson,  Wood  &  Hoffman  treat  "the  City  of 
New  York.  New  York  corporate  Stock  Issues  of  March  1,  1935.  $34,000,000 
(temporary  bonds) "  as  bonds,  and  I  think  their  opinion  may  be  taken 
as  authority  on  this  particular  point.  It  Is  to  be  noted  that  the  so- 
called  "corporate  stock"  has  a  fixed  maturity,  that  it  bears  Interest 
Rt  a  fixed  rate  payable  semi-annually,  and  for  which  as  appears  from 
the  opinion  of  Messrs.  Thomson,  Wood  &  Hoffman,  the  City  of  New 
York  has  the  power  and  will  be  obligated  to  levy  ad  valorem  taxes  for 
the  payment  of  said  bonds  (corporate  stock)  and  the  interest  thereon 
upon  all  real  property  within  said  city,  subject  to  taxation  therein 
without  limitation  of  rate  or  amount. 

This  so-called  corporate  stock,  therefore,  has  all  the  essential  char- 
acteristics of  municipal  bonds,  and  in  my  opinion  may  be  so  considered 
by  the  investor. 


October    26,    1936. 

BANKS— CHAPTER    15879.    ACTS    OF    1933— WHETHER    BANKS    RE- 
ORGANIZED UNDER  THE   PROVISIONS  THEREOF  ARE 
LEGALLY  QUALIFIED  TO  CONTINUE  IN  BUSINESS 

Dear  Sir: 

This  refers  to  your  communication  of  October  23,  1938,  in  which 
you  state  that  the  Bank  of  Starke,  Florida,  has  been  operating  under 
the  provisions  of  Chapter  15879,  Acts  of  1933,  since  the  passage  of  said 
Act,  and  that  a  plan  of  reorganization  is  now  contemplated,  whereby 
unsecured  depositors  will  accept  stock  in  the  reorganized  bank  in  lieu 
of  their  deposits.  You  further  state  that  it  is  the  expectation  that 
more  than  seventy-Sve  [ler  cent  of  the  unsecured  creditors  of  the  bank 
will  approve  the  plan  of  reorganization.  It  further  appears,  from  your 
communication,  that  the  Federal  Deposit  Insurance  Corporation  is  be- 
ing requested  to  insure  the  deposits  of  said  institution,  as  they  are 
accepted  in  the  future,  and  that  said  corporation  has  requested  an 
opinion  as  to  whether  a  bank,  reorganized  under  the  provisions  of  said 
Act,  will  be  legally  qualified  to  continue  in  business.  You  ask  that  I 
advise  you  as  to  this  question. 

Under  our  law,  state  banks  are  organized  pursuant  to  the  provisions 
of  the  general  law  appearing  in  Section  6052,  et  seq.,  of  the  Compiled 
General  Laws  of  Florida.  Chapter  15879  provides  for  a  method  of 
reorganization  of  said  banks,  and  further  provides  that  the  Comptroller 
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is  authorized  and  empowered  to  prescribe  such  rules  and  regulations 
as  may  be  deemed  necessary  in  order  to  carry  out  the  provisions  ol  the 
Act.  It  is  my  view  that  this  cliapter  should  be  considered  and  con- 
strued in  pari  meteria  with  the  general  law  governing  said  state  banks, 
and  that  as  a  result  of  such  construction,  such  banks,  so  reorganized, 
are  authorized  and  legally  empowered  to  continue  to  do  business  on  the 
reorganized  basis.  In  thi.s  connection  I  may  point  out  that  such  a  bank 
is  not  in  reality  a  new  bank  at  all,  but  the  same  institution,  having 
only  a  changed  internal  structure. 

Trusting    that   this  is   the    information   you   desire,  and   retumine 
herewith  the  matter  submitted  to  us  by  you.  1  am 


December  11,  1936. 

CHAPTER  15879,  LAWS  OF  FLORIDA.  ACTS  OF  1933— 
REORGANIZATION  OF  BANK 

Dear  Sir: 

I  have  before  me  your  letter  of  December  9,  1936,  in  which  you 
state: 

"The  Bank  of  Starke,  at  Starke,  Florida,  has  been  operat- 
ing under  the  provisions  of  Chapter  15879.  Acts  of  1933,  com- 
monly referred  to  as  the  Conservatorship  Law  since  the  date 
of  the  enactment  of  this  Statute,  and  this  institution  is  now 
planning  to  offer  a  plan  of  reorganization  to  the  depositors, 
whereby  all  unsecured  depositors  will  accept  stock  in  the  re- 
organized bank  except  the  public  officials  who  under  the  con- 
stitution of  our  state  cannot  own  stock,  and  it  is  contemplated 
that  these  public  officials  will  be  given  certificates  of  deposit 
on  a  comparable  basis  to  the  ownership  of  stock  to  be  had  by 
the  other  depositors  and  that  the  certificates  of  deposit  wUl  be 
payable  on  or  before  three  years  from  date  and  bear  interest 
at  19c  per  armimi." 

You   request   my   opinion  as   to   whether,  under   the   circumstances 

disclosed,  any  illegal  preference  will  be  shown  toy  such  action,  in  favor 
of  those  depositors  receiving  certificates  of  deposit,  instead  of  stock,  m 
the  reorganized  bank.  I  do  not  find  that  any  questions  relative  to  this 
act  have  ever  been  raised  and  passed  upon  by  our  Supreme  Court.  For 
the  purpose  of  this  opinion,  therefore,  it  may  be  assumed  that  the  act 
is  a  valid  law  of  the  State  of  Florida.  In  answer  to  your  inquiry,  I 
have  to  advise  that  in  my  opinion,  bearing  in  mind  the  provisions  of 
the  act  in  question,  no  illegal  preference  is  shown  by  the  contemplated 
treatment  of  those  depositors  who  will  receive  certificates  of  deposit. 
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I  assume,  of  course,  that  all  of  the  provisions  of  the  act  will  be  strictly 
complied  with  In  bringing  about  a  consummation  of  the  reorganization. 
Under  this  act  broad  discretionary  powers  are  conferred  upon  the 
Comptroller,  as  will  appear  from  a  consideration  of  all  of  its  provisions. 
Moreover,  Section  5  thereof  clearly  contemplates  the  possibility  that 
under  some  reorganization  plans,  some  of  the  depositors  may  be  paid 
in  full  for,  among  other  things,  that  section  provides  "When  such 
confirmation  has  been  given  by  a  court  of  competent  Jurisdiction,  all 
depositors  and  creditors  not  a  party  to  said  agreement,  shall  be  Ixiund 
by  and  made  a  party  to  the  said  plan  of  reorganization,  and  shall  be 
treated  in  all  respects  as  if  though  (sic)  they  had  joined  said  agree- 
ment, provided,  however,  that  claims  of  depositors  or  other  creditors 
which  wilt  be  satisfied  in  full  under  the  provisions  of  the  plan  of  re- 
organisation, shall  not  be  included  among  the  total  deposits  and  other 
liabilities  of  the  bank  or  trust  company,  in  determining  the  75  per 
cent  thereof  as  above  provided." 

From  this  it  seems  to  be  clear  that  since  the  act  contemplates  very 
clesurly  that  under  some  plans,  some  creditors  will  be  paid  in  full  and 
others  not.  any  such  preference  is  not  an  illegal  one.  However,  1  am 
unable  to  understand  how  any  preference  is  involved  at  all  in  the  con- 
templated reorganization,  for  your  letter  makes  it  plain  that  the  in- 
tent and  purpose  is  to  treat  all  of  the  depositors  on  the  same  basis  in- 
sofar as,  under  the  law,  that  can  be  done.  Since  the  public  officials 
cannot,  under  the  constitution  of  the  state,  hold  stock,  it  is  certainly 
reasonable  and  just  to  issue  to  them  certificates  of  deposit,  treating 
them  on  a  comparable  basis  with  the  treatment  accorded  those  depositors 
who  can  hold  certificates  of  stock.  Furthermore,  in  the  long  run,  it  may 
prove  that  the  holders  of  certificates  of  stock  will  realize  a  larger  per 
cent  of  their  original  deposits  than  would  the  holders  of  such  certifi- 
cates of  deposit,  particularly  since  they  wUl  participate  in  dividends 
which  will  not  be  available  to  holders  of  mere  deposit  certiflcates. 
In  my  view  of  the  matter,  under  such  circumstances,  it  would  be  whoUy 
arbitrary  and  unjust,  at  this  time,  to  say  that  the  holders  of  the  cer- 
tificates of  deposit  are  being  accorded  any  preferential  treatment 
whatever. 


November   31,   1936. 
BANKS   INVESTMENT  TRUST   FUNDS 
Dear  Sir: 


In  your  letter  of  the  18th  instant,  you  state  that  Mr. 


Chairman  of  the  Trust  Company  Section  of  the  Florida  Bankers  As- 
sociation, has  asked  you  two  questions  with  reference  to  Section  6127  ( l ) 
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Permanent  Supplement  of  the  Compiled  General  Laws  of  Florida,  1927, 
(CJhapter  15064,  Acts  of  1931),  the  first  question  being: 

"Do  you  regard  this  Act  as  constitutional?" 

Administrative  officers  are  justified  in  assuming  the  constitutionality 
of  legislative  enactments,  and  that  has  been  and  is  the  policy  of  this 
Department  with  rare  exception.  If  there  is  any  doubt  on  the  i>art 
of  the  trust  companies  as  to  the  constitutionality  of  this  Act,  that  is  a 
matter  on  which  they  should  obtain  the  legal  advice  of  their  attorneys. 

This  appUes  also  to  the  second  question  in  your  letter. 


CHAPTER  V 


INTOXICATING  LIQUORS 


Section  I.  In  General  . ,801 

Section  2.  Beverage  Act   305 

Section  3.  Alcohol  .-..^..,„„.,.^,. 333 


\ 
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Febniai?  21,  1935. 

INTOXICATING  LIQUORS— POSSESSION— DRUNKENNESS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  13th  Instant,  making  inquiry 
as  to  statutes  in  effect  with  refereoce  to  possession  of  intoxicating  liquors 
and  also  with  reference  to  drunkenness. 

In  reply  your  attention  is  called  to  Article  XIX  of  the  State  Con- 
stitution, as  amended  at  the  Oeneral  Election  of  1934,  which  contains 
the  following  language  in  Section  2  thereof: 

'"All  laws  relating  to  intoxicating  liquors,  wines  and  beer 
which  were  in  effect  on  December  31,  1918,  unless  changed  by 
the  Legislature  by  laws  expressly  made,  effective  concurrently 
with  this  amendment,  shall  as  so  changed  become  effective  with 
this  Article  and  shall  so  remain  until  thereafter  changed  by 
the  Legislature." 

With  regard  to  the  possession  of  intoxicating  liquors,  I  beg  to  say 
that  I  do  not  know  of  any  statute  effective  on  December  31.  1918,  pro- 
hibiting the  possession  of  liquor  by  an  individual  for  his  own  person 
use  without  any  intention  of  sale  or  other  violation  of  the  law  relat- 
ing to  intoxicating  liquors.  Section  12  of  Chapter  7283.  Acts  of  1917, 
prohibits  the  receipt  of  intoxicating  liquors  for  storage,  distribution  or 
on  consignment  for  another.  With  reference  to  drunkenness,  I  refer  you 
to  Section  7616,  Compiled  General  Laws  of  Florida,  1927,  reading  as 
follows:  "It  shall  be  unlawful  for  any  person  to  become  or  be  drunk 
or  intoxicated." 

With  reference  to  drunkenness,  I  also  refer  you  to  Section  3549 
of  the  General  Statutes  of  1906,  which  was  effective  on  December  31, 
1918,  and  which  reads  as  follows: 

"Whoever  is  guilty  of  dnmkenness  by  the  voluntary  use  of 
intoxicating  liquors  shall  for  the  first  offence  be  punished  by  fine 
not  exceeding  five  dollars,  and  for  any  like  offence  committed 
after  the  first  conviction  by  fine  not  exceeding  ten  dollars,  or 
by  imprisonment  not  exceeding  three  months;  but  no  prosecu- 
tion shall  be  commenced  after  six  months  from  the  commission 
of  the  offense." 
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This  office  has  recently  held  that  Article  XIX  of  the  State  Con- 
stitution relating  to  intoxicBting  liquors,  as  amended  at  the  General 
Election  of  November  6.  1934,  has  particular  reference  to  the  manu- 
facture and  sale  of  intoxicating  liquors  and  does  not  relate  to  or  affect 
Section  7749.  pertaining  to  the  operation  of  motor  vehicles  while  in- 
toxicated or  under  the  influence  of  intoxicating  liquors.  Under  the  same 
reasoning,  it  is  my  opinion  that  said  amendment  to  Article  XIX  of  the 
Constitution  does  not  relate  to  or  affect  Section  7616  of  the  Compiled 
General  Laws  of  Florida.  1927.  above  quoted,  making  it  unlawful  for 
any  person  to  become  or  be  drunk  or  intoxicated. 

Section  7616  was  formerly  Section  5472  of  the  Revised  General 
Statutes  of  1920,  and  originally  Section  8  of  Chapter  7736.  Acts  of  1918. 
OiU'  Supreme  Court  in  the  case  of  Albritton  vs.  State,  82  Fla,  20,  89 
So.  360,  held  that  this  Section  as  Section  8  of  Chapter  7736  was  invalid 
for  the  reason  that  the  title  of  the  Act  was  not  broad  enough  to  include 
the  provisions  of  said  Section. 

Tliis  Section,  however,  was  embodied  in  the  Revised  General  Statutes 
of  1920,  and  made  valid  by  such  compilation  since  the  validity  of  the 
statutes  included  In  such  compilation  was  not  dependent  upon  the  validi- 
ty of  the  Sections  as  originally  enacted.  It  appears  that  the  only  time 
this  Section  has  been  considered  by  our  Supreme  Court  since  being 
included  in  the  Revised  General  Statutes  of  1920  was  in  the  case  of 
Prazier  vs.  State,  87  Fla.  235,  100  So.  155.  where  the  Court  held  that 
the  plaintiff  in  said  case  was  improperly  held  in  custody:  that  his 
offence  was  committed  prior  to  the  effective  date  of  the  Revised  Gen- 
eral Statutes.  I  find  no  subsequent  decision  of  our  Supreme  Court  on 
said  Section  as  it  appeared  in  the  Revised  General  Statutes  of  1920 
since  the  effective  date  of  such  compilation,  nor  as  it  appears  in  the 
Compiled  General  Laws  of  Florida,  1927,  under  Section  7616.  but  it  is 
my  opinion  that  the  Courts  would  probably  uphold  the  validity  of  such 
Section  and  would  also  probably  hold  that  the  offence  is  not  controlled 
by  laws  pertaining  generally  to  intoxicating  liquors  in  effect  on  Decem- 
ber 31,  1918.  If,  however,  the  Courts  should  hold  that  Section  7616  is 
not  now  applicable  to  the  offence  of  becoming  or  being  drunk  or  in- 
toxicated, recourse  may  be  had  to  Section  3549  of  the  General  Statutes 
of   1906,  above  quoted. 


February  7,  1935. 

INTOXICATING    LIQUORS— REQUEST    FOR    COPIES    RECENT    SU- 
PREME  COURT  DECISIONS— INQUIRY  RELATIVE   TO 
DAVIS  PACECAQE  LAW. 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  2nd  instant  with  references  to 
intoxicatine  liquors  in  which  you  request  copies  of  recent  opinions  by  the 
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Supreme  Court,  and  in  compliance  with  your  request  I  un  enclosing 
copies  of  the  foUowing  opinions: 

1.  State  of  Florida  ex  rel.  Charlie  Deeb  vs.  C.  M.  Ausley.  etc.,  as 
Members  Board  of  County  Commissioners  Leon  County,  de- 
cided October  6,  1934,  holding  that  mandamus  did  not  lie  to 
compel  the  County  Commissioners  to  call  a  wet  and  dry  elec- 
tion in  Leon  County  on  Nov,  6,  1934, 

2.  D.  C.  Coleman,  Sheriff,  vs.  State  ex  rel.  R.  J.  Race,  decided  Jan. 
19,  1935.  holding  that  Section  3448,  Gen.  Stats,  of  1906,  as 
amended  by  Chap.  6861,  Acts  of  1915.  providing  penalty  for 
selling  liquor  without  a  license  is  revived  and  effective  under 
Article  XIX  of  the  State  Constitution,  as  amended  at  the  Gen- 
eral Election  on  Nov.  6,  1934. 

3.  State  ex  rel.  Lillian  H.  Hoffman  vs.  Leigh  R.  Powell,  Jr.,  and 
Henry  w.  Anderson.  Receivers  8.  A.  L.  Ry.,  decided  on  Jan,  26, 
1935,  holding  Chapter  7733.  Acts  of  Extra.  Session  of  1918. 
effective  on  Dec,  31,  1918.  revived  and  effective  at  this  time 
under  the  provisions  of  Article  XIX  of  the  State  Constitution, 
as  amended  at  the  General  Election  of  Nov.  6,  1934, 

You  make  some  reference  to  what  you  term  the  Davis  Package  Act, 
Chapters  7284,  Acts  of  1917,  and  7733.  Acts  of  1918.  relate  to  shipments 
of  intoxicating  liquors.  Both  ol  these  Acts  relate  to  shipments  of  in- 
toxicating liquor  into  dry  territory  and  each  of  said  Acts  contains  a  sec- 
tion permitting  one  quart  of  intoxicating  liquor  to  the  person  during  a 
period  of  30  days.  The  first  Act,  Chapter  7284  of  1917,  was  held  invalid 
in  the  case  of  Ex  parte  Francis,  76  Fla.  304.  79  So,  753.  The  last  men- 
tioned Act,  Chapter  7733  of  1918.  appears  to  be  still  in  force  and  effect. 
Section  4  of  which  provides  that  any  person  may  order,  purchase  or 
transport  intoxicating  liquors  for  personal  use  as  a  beverage  not  exceed- 
ing one  quart  during  any  period  of  30  consecutive  days. 

I  am  sure  you  are  already  familiar  with  27  U,  S.  C.  A,  relating  to  in- 
toxicating liquors  and  particularly  to   Section  44  and  also  Sections  4 

I  paragraph  5).  21,  39  and  40, 

I  have  requested  Mr ,  connected  with  the  Federal  work 

here  In  Tallahassee,  to  send  you  a  copy  of  a  compilation  made  up  by  that 
Department  of  intoxicating  liquor  laws  in  effect  on  December  31.  1918, 
and  he  advises  the  same  will  be  forwarded  to  you  today.  The  supply  is 
very  limited  but  he  stated  he  would  be  glad  to  send  you  a  copy. 


30i  BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL 

IN  GENERAL 

March  22.  1935. 
INTOXICATING  LIQUORS,  DRUNKENNESS.  JURISDICTION 

Dear  Sir: 

I  am  in  receipt  of  your  letter  ol  the  21st  instant,  the  body  of  which 
reads  as  follows: 

"I  would  appreciate  your  giving  us  an  opinion  as  to  whether 
or  not  we  are  allowed  by  statute  to  try  a  case  of  drunkenness 
in  a  Justice  ol  the  Peace  Court." 

1  reply  I  refer  you  to  my  letter  addressed  to  you,  under  date  of 
February  21,  1935,  copy  of  which  I  am  enclosing  herewith,  toirether  with 

copy  of  letter  by  this  office  to  Hon. ,  Justice  of  the  Peace, 

Caryville,  Florida,  under  date  of  March  6.  1935. 

I  again  refer  you  to  Section  7616,  Compiled  General  Laws  of  Florida, 
1927,  making  it  unlawful  for  any  person  to  become  or  be  drunk  or  in- 
toxicated, and  also  to  Section  7631  of  the  same  compilation,  which  pro- 
vides that  in  counties  where  there  is  not  a  Court  of  Record,  Criminal 
Court  of  Record  or  Coimty  Court.  The  County  Judge's  Court  shall  have 
exclusive  jurisdiction  of  all  criminal  prosecutions  for  first  offense  under 
this  Article.  The  Article  referred  to  is  the  same  Article  containing  Sec- 
tion 7616  with  reference  to  drunkenness.  It  is  my  opinion  that  these 
Sections  apply  to  cases  of  drunkeimess.  If  our  Supreme  Court  should 
hold  otherwise,  recourse  could  then  be  had  to  Section  3549  of  the  General 
Statutes  of  1906  in  which  Justices  of  the  Peace,  as  well  as  County  Judges, 
would  have  jurisdiction. 


November  13.  1936. 

INTOXICATING  LIQUORS — STATUTES  IN  FORCE 

J9ear  Sir: 

I  am  in  receipt  of  your  letter  of  the  10th  instant  making  inquiry  if 
Sections  7594  to  7600,  inclusive,  Sections  7601  to  7613,  inclusive,  and  Sec- 
tions 7615  to  7648,  inclusive.  Compiled  General  Laws  of  Florida,  1927,  are 
still  in  force  and  effect. 

Chapter  16,774.  Laws  of  Florida,  Acts  of  1935.  specifleally  repeals  Sec- 
tions 7594  to  7600.  inclusive,  and  Chapter  15,866.  Laws  of  Florida.  Acts 
of  1933,  specifically  repeals  Section  7613  of  said  compilation. 

I  find  no  specific  repeal  of  the  remaining  Sections  mentioned  which 
would  appear  to  be  still  in  force  and  effect  unless  contrary  to  the  pro- 
visions of  some  subsequent  laws  and  particularly  Chapter  16,774,  Acts 
of  1935. 
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August  19,  1936. 

INTOXICATING  UQUORS— SPECIAL  ELECTIONS— TIME  OF 

HOLDING 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  August  18th  in  which  you  request 
my  opinion  as  to  the  proper  construction  of  the  following  provision 
contained  in  House  Joint  Resolution  No.  83.  proposing  the  amendment 
of  Article  XIX  of  the  Constitution  of  Florida,  which  said  amendment  was 
adopted  by  the  people  in  November,  1934: 

"Elections  under  this  Section  shall  be  held  within  sixty  days 
from  the  time  of  presenting  said  application,  but  If  any  such 
election  should  thereby  take  place  within  sixty  days  of  any  State 
or  National  election,  or  primary,  it  shall  be  held  within  sixty 
days  after  such  State  or  National  election,  or  primary." 

It  is  my  opinion  that  the  provision  above  set  forth  Is  intended  to 
prevent  such  special  elections  provided  in  amended  Article  XIX  from 
being  held  within  sixty  days  before  any  State  or  national  election  or 
primary.  If  the  application  for  such  an  election  is  presented  to  the 
Board  of  County  Commissioners  at  such  a  time  as  would  otherwise  au- 
thorize the  calling  of  such  election  within  sixty  days  before  a  State  or 
national  election  or  primary,  then  by  reason  of  the  provision  above  set 
forth,  such  special  election  should  be  called  for  a  date  within  sixty  days 
after  the  State  or  national  election  or  primary. 


June  9,   1938. 

INTOXICATING    LIQUORS— STAMP   TAXES— LIMIT  OF   GALLONS 
POSSESSED  OR   TRANSPORTED 

Dear  Sir- 

I  am  in  receipt  of  your  letter  of  the  6th  instant  making  inquiry  If 
tax  stamps  are  required  on  aU  bottles  containing  beverages  In  excess  of 
three  gallons  in  possession  of.  or  being  transported  by  an  Individual. 

I  refer  you  to  paragraph  'l>  of  Section  H  of  Cliapter  16,774,  Laws 
of  Florida,  Acts  of  1935,  reading  as  follows: 

"From  and  after  thirty  days  after  this  Act  becomes  effec- 
tive it  shall  be  tmlawful  for  any  person  to  possess  or  transport 
within  this  State  beverages,  as  to  the  sale  of  which  a  stamp  tax 
is  imposed,  in  excess  of  three  gailor^,  unless  the  bottles  or  other 
Immediate   containers  in   which   such   beverages  are  contained 
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shall  have  affixed  to  them  the  stamps  hereby  requu-ed.  Pro- 
vided that  this  provision  shall  not  apply  to  common  carriers  or 
to  manufacturers  or  to  distributors  licensed  hereunder.  Pro- 
vided, further,  that  this  provisions  shall  not  apply  to  persons 
possessing  or  transporting  such  beverages  for  their  personal 
consumption  and  not  for  re -sale  in  the  event  such  beverages 
shall  not  have  been  sold  after  the  stamp  tax  hereunder  shall 
have  become  effective:  but  the  burden  shall  be  upon  the  pos- 
sessor or  transporter  to  establish  that  such  beverages  are  for 
his  personal  consumption  and  are  not  for  re-sale  and  that  the 
beverages  were  not  sold  after  the  stamp  tax  hereunder  became 
effective." 

The  above  language  indicates  that  tax  stamps  should  be  attached 
to  all  bottles  of  beverages  in  excess  of  three  gallons  in  the  possession 
of  or  being  transported  by  any  person,  but  it  is  doubtful  if  this  statute 
may  be  construed  to  require  tax  stamps  on  the  first  three  gallons  of 
any  quantity  of  beverages  so  possessed  for  their  personal  consumption 
and  not  for  re -sale. 


April  10.   1938, 

LNTOXlCATINa   LIQUORS— REFUND  FOR    DESTROYING    REVENUE 
STAMPS — APPROPRIATION 

Dear  Sir-- 

I  am  in  receipt  of  your  letter  of  the  3rd  instant  malUng  inquiry 
as  to  whether  refunds  for  destroyed  liquor  revenue  stamps  must  be 
made  from  the  8',;  of  collections  of  taxes  collected  for  salaries  and 
expenses. 

Section  1  of  Chapter  16,774,  Laws  of  Florida,  Acts  of  1935,  provides 
among  other   things  as  follows: 

"•  *  •  The  salary  and  expenses  of  the  Director,  of  the 
Supervisors,  and  of  the  other  employees  of  the  Beverage  De- 
partment and  such  other  expenses  as  are  incurred  in  the  en- 
forcement of  this  Act.  are  hereby  appropriated  out  of  the  taxes 
collected  hereunder,  and  no  other  appropriation  whatsoever  shall 
be  made  therefor,  but  the  appropriation  hereby  made  shall  in  no 
event  exceed  in  any  year  8',f  of  the  taxes  collected  hereunder 
during  said  year." 

Section  10  of  said  Act  reads  as  follows: 

"The  Comptroller  may  upon  receipt  of  satisfactory  evidence 
of  the  facts,  and  of  approval  by  the  Director,  make  allowance 
for  or  redeem  such  stamps  as  may  have  been  spoiled,  destroyed 
tjr   rendered   useless  or   unfit   for  the    purpose  intended   or   for 
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which  the  purchaser  may  have  no  use,  or  which  through  mis- 
take may  have  been  tai properly  or  uimecessarily  used.  Such 
allowance  or  redemption  may  be  made  either  by  giving  to  the 
purchaser  other  stamps  in  lieu  of  the  stamps  so  allowed  for 
or  redeemed  or  by  refunding  the  amoimt  or  value  to  the  owner 
thereof,  but  no  allowance  or  redemption  shall  be  made  in  any 
case  until  the  stamps  so  spoUed  shall  have  been  returned  to  the 
Comptroller  or  until  satisfactory  proof  has  been  made  showing 
the  reason  why  the  same  cannot  be  returned  or  if  so  required 
by  the  Comptroller  or  by  the  Director  when  the  person  present • 
ing  the  same  cannot  satisfactorily  trace  the  history  of  said  stamps 
from  their  issuance  to  the  presentation  of  his  claim  as  afore- 
said. No  claim  for  redemption  of  or  allowance  for  stamps  shall 
be  allowed  unless  presented  within  four  years  after  the  purchase 
of  said  stamps.  No  allowance  or  repayment  shall  be  made 
except  to  the  original  purchaser.  Such  claim  shaU  not  be  paid 
unless  approved  by  both  the  Director  and  the  Comptroller.  Suf- 
ficient funds  are  hereby  appropriated  out  of  the  revenues  col- 
lected under  this  Act  to  make  such  repayment." 

Prom  the  above  you  will  note  that  the  8*:'^  of  taxes  collected  are 

appropriated  specifically  for  salaries  and  expenses  of  the  Department. 
You  will  also  note  that  Section  10  is  a  specific  appropriation  of  funds 
for  redemption  of  liquor  revenue  stamps  destroyed  or  rendered  useless 
or  unfit  for   the  purposes   intended. 

In  view  of  the  si}eciflc  and  separate  appropriation  for  refunds  In 
connection  with  such  destroyed  stamps  it  would  appear  that  It  was  not 
the  intention  of  the  Legislature  to  consider  such  refunds  as  one  of  the 
expenses  of  the  Department  for  which  the  appropriation  of  STr  of 
collections  was  made  in  Section  I,  above  quoted.  It  is,  therefore,  my 
opinion  that  such  refunds  should  not  be  charged  to  the  8^A  of  coUectlon 
of  taxes  for  expenses  of  the  Department,  but  should  be  paid  from  other 
collections. 


January  25,  1S36. 

INTOXICATING    LIQUORS— LICENSE    TO    OPERATOR   OF 

HODSE  BOAT 

Dear  Sir- 

I  have  your  letter  of  the  22nd  Inst.,  the  body  of  which  reads  as 
follows: 

"May  a  liquor  license  be  issued  to  a  qualified  peirson  for 
the  sale  of  liquor,  wine  and  beer  on  a  House  Boat,  which  boat 
has  no  motive  power,  but  must  be  towed  from  place  to  place, 
provided  said  boat  is  not  anchored  upon  the  waters  of  any  lake 
within  this  State?" 
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In  reply  I  beg  to  say  that  I  find  no  provision  in  the  law  that  pro- 
hibits the  issuance  of  a  regular  vendor's  license  to  such  a  person,  but 
the  license  to  operators  of  steamships,  buses  and  airplanes,  provided  for 
in  paragraph  EX  of  Section  5  of  Chapter  16,774.  Laws  of  Florldia,  Acts 
of  1935.  may  not  be  issued  to  such  a  person. 


November  21,  1935. 

INTOXICATING  UQUORS— OPERATION  OF  SLOT  MACHINES 
BY  VENDORS  OP  BEVERAGES 

Dear  Sir: 

I  have  your  letter  of  the  iSth  inst,,  the  body  of  which  reads  as 
follows : 

"Under  the  provisions  of  Chapter  18,774,  Acts  of  1935.  is 
the  operation  of  slot  machines  and  other  licensed  machines 
legal  In  Package  stores  and/or  in  consumers,  on  premises, 
places." 

In  reply  your  attention  is  called  to  paragraph  (e)  of  Section  U, 
Chapter  16,774.  Acts  of  1935,  reading  as  follows: 

"From  and  after  October  1st,  1935,  vendors  Ucensed  under 
sub-section  m  of  Section  5.  shall  not  in  said  places  of  business 
sell  or  expose  for  sale  any  merchandise  other  than  such  bever- 
ages, and  such  places  of  business  shall  be  devoted  exclusively 
to  such  sales.  Such  places  of  business  shall  have  no  openings 
permitttag  direct  access  to  any  other  building  or  room." 

Sub-section  m  of  Section  5  of  said  Act,  referred  to  above,  relates 
to  vendors  operating  places  of  business  where  beverages  are  sold  only 
in  sealed  containers  for  consumption  oflf  the  premises.  You  will  note 
In  the  above  quotation  It  is  provided  that  such  places  of  business  shall 
be  devoted  exclusively  to  such  sales.  In  view  of  this  provision  it  is  my 
opinion  that  it  Is  not  lawful  for  such  vendors  to  have  in  their  places 
of  business  slot  machines  and  other  coin  operated  devices  provided  for 
under  Chapter  17,257,  Laws  of  Florida,  Acts  of  1935. 

Your  attention  is  further  called  to  paragraph  <f)  of  Section  11, 
Chapter  16,774,  Acts  of  1935,  part  of  which  reads  as  follows: 

"Vendors  licensed  under  Section  5,  sub-sections  IV,  V,  VI, 
Vn.  or  Vll'/a,  shall  provide  seats  for  the  use  of  their  customers. 
Such  vendors  may  sell  the  beverages  herein  defined  by  the  drink 
or  in  containers  for  consumption  on  or  off  the  premises  where 
sold,  but  when  such  beverages  are  sold  by  the  drink  or  for  con- 
sumption on  the  premises  where  sold,  they  shall  be  sold  only  to 
customers   who  shall  consume   such   beverage   while  seated.     It 
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shall  be  unlawfii!  for  such  premises  to  contain  swinging  doors 
or  to  contain  screens  so  placed  as  to  prevent  passei^-by  from 
seeing  into  the  premises.  There  shall  not  be  sold  at  such  places 
of  business  anything  other  than  the  beverages  hereby  permitted 
and  what  is  customarily  sold  in  a  restaurant. 

Sub-sections  rv  to  vnVi  of  Section  5,  referred  to  in  the  above 
quotation,  relate  to  vendors  operating  places  of  business  where  con- 
sumption on  the  premises  is  permitted.  In  my  opinion  neither  the  above 
quoted  statute  nor  any  other  portion  of  Chapter  16,774  appears  to  pro- 
hibit such  vendors  from  having  in  their  places  of  business  slot  machines 
or  other  coin  operated  devices  provided  under  Chapter  17,2S7,  Acts 
of  1935. 


November  20,  1935. 

INTOXICATING    OQDOBS— CRIMINAL   WARRANT  FOR 
ILLEGAL  SALES 

JSear  Sir- 

I  have  your  letter  of  the  14th  Instant  making  mquiry  if  criminal 
warrants  should  be  secured  against  the  proprietor  or  against  his  clerk 
in  his  place  of  business  who  sells  beverages  unlawfully. 

In  reply  I  beg  to  say  a  warrant  may  be  secured  against  the  clerk 
in  such  instances  and  may  also  be  secured  against  the  proprietor  of  the 
institution  If  such  sale  is  made  under  the  direction  of  such  proprietor. 


November  9.  1936. 

INTOXICATING   LIQUORS— AD  VALOREM  TAXES 

Dear  Sir: 

I  have  your  letter  of  the  6tb  instant  making  two  inquiries  as 
follows: 

1.  "May  Incorporated  cities  or  towns  legally  assess  and  collect 
a  personal  property  ad  valorem  tax  on  a  stock  of  beverages 
as  defined  by  Chapter  16.774,  Acts  of  1935? 

2.  "May  the  State  and  counties  legally  levy  and  collect  such 

a  tax?" 

m  reply  I  beg  to  say  I  do  not  find  that  such  tax  is  prohibited  by 
Chapter  18,774.  the  Beverage  Act  of  1935.  The  last  paragraph  of  Sec- 
tion 7  of  said  Act  contains  a  prohibition  against  municipalities  levying 
a  license  or  similar  tax  on  the  manufacture,  distribution,  transporta- 
tion, importation   or  sale  of  such   beverages,   but   is  not  a  prohibition 
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against  an  ad  valorem  tax.  The  last  paragraph  of  sub -section  (c)  of 
Section  9  of  said  Act  provides  that  there  shall  be  only  one  State  tax 
paid  as  to  each  gallon  or  fraction  thereof  of  beverage  sold  under  this 
Act  and  no  other  excise  tax  shall  be  levied  directly  or  indirectly.  This 
provision  relates  to  taxes  on  the  sale  of  beverages  and  is  not  a  prohibition 
against  a  State  ad  valorem  tax. 

Your  attention  is  now  called  to  Section  1  of  Article  IX  of  the  State 
Constitution,  which  provides  for  a  uniform  and  equal  rate  of  taxation. 
Your  attention  is  further  called  to  Section  5  of  Article  IX  of  the  State 
Constitution  which  provides  that  the  Legislature  sliall  authorize  the 
several  counties  and  incorporated  cities  or  towns  in  the  State  to  assess 
and  impose  taxes  for  county  and  municipal  purposes  and  all  property 
shall  be  taxed  upon  the  principals  established  for  State  taxation.  Your 
attention  is  further  called  to  Section  913,  Compiled  General  Laws  of 
Florida,  1927,  as  amended  by  Chapter  16,266,  Acts  of  1933,  which  re- 
quires the  Tax  Assessor  to  ascertain  by  diligent  inquiry  the  names  of 
all  taxable  persons  In  his  county  and  also  all  of  their  taxable  personal 
property  on  the  1st  day  of  January  of  each  year  and  make  out  an 
assessment  roll  of  such  taxable  property. 

In  view  of  the  above  it  is  my  opinion  that  municipalities  as  well 
as  the  State  and  county  may  legally  assess  and  collect  a  personal  prop- 
erty ad  valorem  tax  on  stocks  of  beverages  as  defined  by  Chapter  16,774. 
Acts  of  1935. 


November  4,  1935. 

INTOXICATING   LIQUORS — APPROVAL  OP  LICENSE  BY  DIRECTOR 

Dear  Sir-' 

I  have  your  letter  of  the  1st  Instant,  the  main  paragraph  of  which 
reads  as  follows: 

"Will  this  Department  be  sustained  in  disapproving  an  ap- 
plication for  a  license  to  sell  liquor  in  an  incorporated  city  were 
both  the  City  Commissioners  and  the  County  Commissioners  have 
approved  same?" 

Answer  to  your  inquiry  will  depend  upon  whether  your  disapproval 
is  based  on  lawful  or  reasonable  grounds.  I  do  not  think  an  arbitrary 
disapproval  without  lawful  and  reasonable  grounds  for  same  would  be 
authorized. 

With  reference  to  municipalities  your  attention  is  called  to  Section 
5,  the  last  paragraph  of  which  provides  that  no  license  shall  be  granted 
to  a  vendor  whose  place  of  business  is  within  2500  feet  of  an  established 
school  or  church  except  in  incorporated  cities  or  towns  and  such  cities 
and  towns  are  given  the  power  to  establish  zoning  ordinances  restrict- 
ing locations  for  the  sale  of  liquors. 
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Your  attention  ts  called  to  paragraph  (k)  of  Section  12  prohibiting 
the  sale  of  intoxicating  liquors  between  12  P.  M.  Saturday  and  12  P.  M. 
Sunday,  except  in  incorporated  cities  and  towns  whicb  are  authorized 
by  ordinance  or  resolution  to  regulate  or  prevent  such  sales. 

Your  attention  is  also  called  to  the  last  paragraph  of  Section  15 
which  ^rov^des  that  nothing  in  the  Act  shall  be  construed  to  affect  or 
impairi  the  right  of  any  incorporated  city  or  town  to  enact  ordinances 
regulating  the  hours  of  business  and  locations  of  places  of  business  and 
prescribing  sanitary  regulations  of  any  licensee  under  the  Act. 

Your  attention  is  further  called  to  Section  2  of  said  Act  which  pro- 
vides for  County  Commissioners  to  approve  or  disapprove  application 
for  license  and  forward  their  findings  to  the  Director  of  the  Beverage 
Department,  who  shall  approve  or  disapprove  the  findings  of  the  County 
Commissioners  and  approve  or  disapprove  the  application.  In  case  of 
disagreement  between  the  Director  and  County  Commissioners  provision 
is  made  for  the  matter  to  be  rtif erred  to  the  Governor  who  shall  finally 
order  the  application  to  be  granted  or  denied  as  Justice  shall  require. 

You  will  not  various  provisions  In  the  statute  relating  to  the  quali- 
fications of  applicants  for  license.  Such  appUcants  must  possess  the 
qualifications  required  by  statute. 


October  9,  1935. 

INTOXICATING    LIQUORS— MANUFACTURE  OF    MALT  BEVERAGES 
OF  NOT  MORE   THAN    Z.2r,    IN   DRY   CODNTIES 

Dear  Str: 

I  have  your  letter  of  the  7th  Instant,  making  the  following  In- 
quiry: 

"Under  Chapter  16,774.  Laws  of  Florida,  Acts  of  1935.  may 
a  license  be  legally  Issued  permitting  the  manufacture  of  malt 
beverages  containing  not  more  than  3.29'f  of  alcohol  by  weight 
in  dry  counties?" 

Your  attention  is  called  to  the  title  of  Chapter  16,774.  Laws  of 
Florida,  Acts  of   1935,  reading  as  follows: 

"AN  ACT  Regulating  and  Taxing  the  Manufacture.  Dis- 
tribution and  Sale  of  Beverages  Containing  More  Than  One  Per 
Centum  of  Alcohol,  Cr eatmg  and  Providing  for  a  State  Bever- 
age Department,  Providing  Penalties  for  the  Violation  of  this 
Act  and  Repealing   Existing  Laws  Concerning  Said  Beverages." 

The  language  of  the  above  quoted  title  shows  it  Is  not  only  the  pur- 
pose of  the  Act  to  regulate  the  manufacture  of  intoxicating  liquors  but 
to  regulate  the  manufacture  of  beverages  containing  more  than  1% 
of  alcohol. 
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Your  attention  is  called  to  the  following  paragraph  contained  in 
Section  5  of  said  Act: 

"No  license  except  under  sub-sections  (a)  and  ib)  "of  Sec- 
tion 5  hereof  shall  be  issued  to  a  manufacturer  or  distributor 
for  the  operation  of  a  manufacturing  or  distributing  plant  or 
estabUshment  in  any  county  where  the  sale  of  intoxicating 
liquors,  wines  and  beers  is  prohibited." 

Your  attention  is  again  called  to  sub-sections  (a)  and  <b>  of  Sec- 
tion 5,  reading  as  follows: 

"la)  If  engaged  in  the  manufacture  of  wines  and  of  noth- 
ing else  a  State  license  tax  of  $50.00 

'••b)  If  engaged  in  the  manufacture  of  wines  and  cordials 
and  of  nothing  else  a  State  license  tax  of  $100.00." 

In  view  of  the  above  quoted  statutes  limiting  the  manufacture  of 
beverages  in  dry  counties  to  wines  or  wines  and  cordial,  it  is  my  opinion 
that  licenses  may  not  be  legally  issued  permitting  the  manufacture  of 
malt  beverages  containing  not  more  than  3.2%  at  alcobol  In  dry 
counties. 


October  7,  1935. 

INTOXICATING    LIQUORS— AUTHORITY   OP  INCORPORATED 

CITIES 

Dear  Sir-- 

I  have  your  letter  of  the  4th  instant,  referring  to  Chapter  16,774, 
Laws  of  Florida.  Acts  of  1935.  commonly  known  as  "the  liquor  control 
law",  and  containing  two  inquiries.    Your  first  inquiry  reads  as  follows: 

1.  Does  an  incorporated  city  or  town  have  the  authority 
to  delegate  unto  itself  by  ordinance,  the  power  or  right  to  refuse 
a  city  license  to  any  one  who  has  legally  and  properly  obtained 
a  State  and  County  license?" 

As  to  the  authority  of  municipalities  to  make  regulations  relating 
to  the  sale  of  intoxicating  liquors,  I  refer  you  to  paragraph  (k)  of  Section 
11,  which  authorizes  incorporated  cities  and  towns  by  ordinance  or  reso- 
lution to  regulate  or  prevent  the  sale  of  intoxicating  liquors  between 
the  hours  of  12:00  P.  M,  Saturday  and  12:00  P.  M.  Sunday.  I  also  refer 
you,  to  the  last  paragraph  of  Section  15  which  provides  that  nothing  in 
the  Act  shall  be  construed  to  affect  or  impair  the  power  or  right  of  any 
incorporated  town  or  City  to  enact  ordinances  regulating  the  hours  of 
business  and  locations  of  places  of  business,  and  prescribing  sanitary 
regulations  therefor  of  any  licensee  under  the  Act  within  the  corporate 
limits  of  such  town  or  City.  Your  attention  is  further  called  to  the 
last  paragraph  of  Section  5  of  said  Act  reading  as  follows: 
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"No  license  under  sub-sections  m.  rV,  V.  VI,  VH,  VI1I»4 
of  this  Section  shall  be  granted  to  a  vendor  whose  place  of  busi- 
ness is  or  shall  be  within  2,500  feet  of  an  established  school 
or  chiu-ch  except  in  incorporated  cities  and  towns,  which  said 
incorporated  cities  and  towns  are  hereby  given  the  power  here- 
after to  establish  zoning  ordinances  restricting  the  location 
wherein  such  licensee  may  be  permitted  to  conduct  such  place 
of  business  and  no  hcense  shall  be  granted  to  any  such  licensee 
to  conduct  a  place  of  business  in  a  location  where  such  place  of 
business  is  prohibited  from  being  operated  by  such  municipal 
ordinance." 

The  above  quoted  statute  appears  to  give  municipalities  rather 
broad  powers,  but  in  my  opinion  the  same  may  not  be  exercised  in  an 
unreasonable  manner  and  certainly  not  to  the  extent  of  complete  pro- 
hibition in  territory  where  the  sale  is  not  prohibited  by  law. 

Your  second  inquiry  reads  as  follows: 

"2.  Do  they  have  the  authority  by  ordinance  to  prevent 
any  one,  properly  and  legally  holding  a  State  and  County  license 
granting  them  the  right  to  sell  intoxicating  liquors  for  on 
premises  consumption,  from  also  sellii^  in  sealed  containers 
for  consumption  off   premises?" 

•In  reply  to  your  second  question  I  beg  to  say  said  inquiry  should 
be  answered  in  the  negative.  In  this  connection,  your  attention  Is 
called  to  paragraph  *f>  of  Section  U,  which  speciflcally  provides  as 
follows: 

"Vendors  licensed  under  Section  5.  sub-sections  IV.  V.  VI. 
Vn,  or  VHiz,  shall  provide  seats  for  the  use  of  their  customers. 
Such  vendors  may  sell  the  beverages  herein  defined  by  the 
drink  or  in  containers  for  consumption  on  or  ofif  the  premises 
where  sold,  but  when  such  beverages  are  sold  by  the  drink  or 
for  consumption  on  the  premises  where  sold,  they  shall  be  sold 
only  to  customers  who  shall  consume  such  beverage  while 
seated.*   •  *  •  " 


September  10.  1935. 

INTOXICATING  UQDORS— PROSECUTIONS— COURTB 

Dear  Sir: 

I  beg  to  acknowledge  receipt  of  your  favor  of  the  €th  inst.,  in  which 
you  request  my  opinion  as  to  whether  or  not  pro(secutions  of  persons 
engaged  in  the  unlawful  selling  of  alcoholic  and  intoxicating  liquors, 
in  violation  of  any  of  the  provisions  of  House  Bill  498,  Chapter  16714 
of  1935,  should  be  brought  in  the  Circuit  Court. 
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Section  15  of  the  Act  referred  to  makes  the  violation  of  certain 
provisions  of  the  Act  felonies  and  the  violation  ol  all  other  provisions 
thereof  misdemeanors  punishable  by  a  fine  of  not  more  than  $1,000.00 
or  imprisonment  for  not  more  than  six  months  in  the  county  jail.  The 
Circuit  Court,  in  counties  where  there  are  no  county  courts,  criminal 
courts  of  record  or  courts  of  crimes,  would  have  jurisdiction  of  all 
prosecutions  for  violations  of  the  Act. 


September  3,  1935, 

INTOXICATING    LIQUORS — SALE— DISTANCE    PROM 
CHURCH  OR  SCHOOL 

Dear  Sir: 

I  have  your  letter  of  the  30th  ultimo  making  inquiry  as  to  how  far 
from  a  church  in  a  country  district  a  vendor  of  intoxicating  liquors 
is  required  to  liave  his  place  of  busmess. 

In  reply  I  beg  to  say  that  the  last  paragraph  of  Section  5  of  House 
Bill  No.  496  (Chapter  16,774),  Acts  of  1935,  is  the  only  statute  that  I 
find  on  the  subject  of  your  inquiry.    I  quote  said  paragraph  as  follows: 

"No  license  under  sub-sections  m,  IV,  V.  VT.  VII,  Vll^'a 
of  this  Section  shall  be  granted  to  a  vendor  whose  place  of  busi- 
ness is  or  shall  be  within  2.500  feet  of  an  established  school  or 
church  except  in  incorporated  cities  and  towns,  wluch  said  in- 
corporated cities  and  towns  are  hereby  given  the  power  here- 
after to  establish  zoning  ordinances  restricting  the  location 
wherein  such  licenses  may  be  permitted  to  conduct  such  place 
of  business  and  no  Ucense  shall  be  granted  to  any  such  licensee 
to  conduct  a  place  of  business  in  a  location  where  such  place  of 
business  is  prohibited  from  being  operated  by  such  municipal 
ordinance." 


September  3.  1935. 

INTOXICATING  LIQUORS— SALE  IN  DRY  PRECINCTS  OP 

WET  COUNTIES 

Dear  Sir.* 

I  have  your  letter  of  the  24th  ultimo,  making  inquiry  if  House  BiH 
No.  496.  Acts  of  1935  (Chapter  16.774),  prohibits  or  penalizes  the  sale 
Of  intoxicatlnB  liquor  in  dry  precincts  of  wet  counties  or  prohibits  Tax 
Collectors  of  such  counties  from  issuing  licenses  for  sale  in  such  dry 
precincts. 
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In  reply  I  beg  to  say  that  I  find  no  statute  prohibiting  or  penaliz- 
ing such  sales  or  prohibiting  Tax  Collectors  in  such  counties  from 
issuing  licenses  for  sale"  in  dry  precincts  of  such  wet  counties. 


August  15,   1935. 

INTOXICATING  IJQUORS—MANUFACTDBER  OR  DISTRIBUTOR 
HAVING  INTEREST  IN   BUSINESS  OF  VENDOR 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  1 4th  instant,  quoting  from 
sub-section  (o  of  Section  4  of  House  Bill  No,  496  (Chapter  16.774). 
Acts  of   1935i  as  follows: 

"No  licensed  manufacturer  or  distributror  of  any  of  the 
beverages  herein  referred  to  shall  have  any  financial  interest 
directly  or  indirectly  In  the  establishment  or  business  of  any 
vendor  licensed  under  this  Act." 

You  make  inquiry  if  the  ownership  of  stock  in  two  corporations 
by  an  individual  constitutes  "financial   interest  directly   or   indirectly", 

In  reply  I  beg  to  say  that  the  words  "financial  intei-est  directly  or 
indirectly"  relate  to  the  licenred  manufacturer  or  distributor,  and  If 
such  manufacturer  or  distributor  is  a  corporation  the  said  words  refer 
to  the  manufacturer  or  distributor  as  a  corporation  and  not  to  some 
stockholder  or  individual  member  of  such  corporation. 

The  above  quoted  statute  would  therefore  have  no  application  to 
a  corporation  having  as  one  of  its  stockholders  an  individual  who  may 
also  be  a  stockholder  of  some  other  corporation. 


April  5,  1935. 

INTOXICATING   LIQUORS— REFUND   CANNOT  BE   MADE   TO   PUR- 
CHASER OF  LICENSE  TO  SELL  MALT  AND  VINOUS  BEVERAGES 
WHERE  OWNER  LATER  PURCHASES  LIQUOR  LICENSE 

Dear  Sir: 

I  have  your  letter  in  which  you  state  "that  the  HAVANA  CAFE, 
located  in  Hillsborough  County,  was  issued  a  license  to  sell  malt  and 
vinous  t>everages,  as  provided  by  Chapter  15884.  Laws  of  Florida,  1933, 
and  that  later  the  Havana  Cafe  purchased  a  liquor  license  from  J.  M. 
Burnett,  County  Tax  Collector,  which  gives  him  the  right  to  sell  wines 
and  beers,  as  well  as  liquor". 

You  request  my  opinion  upon  the  question  "as  to  whether  or  not 
the  County  and  State  would  be  authorized  to  refund  to  the  Havana 
Cafe  the  amount  of  the  license  tax  paid  for  malt  and  vinous  beverages". 
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There  is  no  provision  In  the  statutes  ot  Florida  which  authorizes 
or  permits  the  refund  of  a  license  tax  under  the  circumstances  above 
set  forth. 

It  is  my  opinion  that  neither  the  State  officials  nor  the  County 
officials  have  any  authority  to  refund  to  the  Havana  Cafe  the  money 
paid  for  the  license  for  the  sale  of  malt  or  vinous  beverages. 


March  8.  1935. 

INTOXICATING  LIQUORS— PETITION  FOR  PERMIT  TO  SELL, 

DRUG  STORES 

JJear  Sir: 

I  am  in  receipt  of  your  letter  of  the  7th  instant,  enclosing  copy 
of  a  letter  from Drug  Company  of  Avon  Park.  Florida,  mak- 
ing inquiiry  if  drug  stores  may  dispense  U.S. P.  whiskey  and  U.SP.  brandy 
on  a  physician's  prescription. 

It  is  my  understanding  that  U.S.P.  whiskey  means  whiskey  contain- 
ing 50%  of  alcohol  by  volume  or  45C''r  by  weight.  It  is  my  opinion  under 
the  statutes  effective  December  31.  1918.  drug  stores  are  not  permitted 
under  their  privilege  of  selling  alcohol  on  prescriptions  to  sell  whiskey, 
gin.  wines  or  other  intoxicating  liquors  without  securing  a  permit  and 
license  as  other  dealers  in  intoxicating  liquors. 


February  1,  1935. 

INTOXICATING   LIQUORS.    INTERSTATE    COMMERCE 

Deer  Sir: 

I  am  in  receipt  of  your  letter  gf  the  30th  ultimo,  relative  to  intoxi- 
cating liquors,  the  second  paragraph  of  which  reads  as  follows: 

"Please  give  me  your  opinion  as  to  whether  or  not  a  salesman 
who  takes  orders  for  liquor  and  transmits  these  orders  to  a 
hquor  dealer  of  a  foreign  nation;  this  liquor  dealer  of  a  foreign 
nation  shipping  their  liquor  in  the  name  of  the  salesman  to  a 
custom  warehouse,  which  is  in  turn  delivered  from  the  custom 
warehouse  to  licensed  liquor  dealers  in  the  State  of  Florida  will 
be  required  to  take  out  a  liquor  dealer's  license." 

In  reply  I  beg  to  say  in  my  opinion  no  license  would  be  required  in 
such  cases  on  acco\int  of  the  rulings  of  our  Supreme  Court,  as  well  as  the 
Federal  Courts,  with  reference  to  interstate  and  foreign  commerce. 
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FCib.  1,  1935. 

INTOXXCATrNG  LIQUORS.   INTERSTATE  COMMERCE 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  29tJi  ultimo,  relative  to  intoxi- 
cating liquors  reading  as  follows: 

"Please  give  me  your  opoinion  as  to  whether  or  not  a  dis- 
tiller of  liquors  located  outside  the  State  of  Florida,  who  does  not 
maintain  a  warehouse,  or  other  place  of  business  in  the  State  of 
Florida,  may  ship  his  liquors  direct  to  a  licensed  wholesale,  or 
retail  liquor  dealer  in  the  State  of  Florida  without  being  required 
to  pay  a  liquor  dealer's  license;  also  if  a  distiller  located  outside 
the  State  of  Florida  who  sends  his  salesmen  into  the  State  of 
Florida,  takes  orders  from  licensed  wholesale,  or  retail  liquor 
dealers  of  the  State  of  Florida;  sends  his  orders  to  the  distiller 
located  outside  the  State  of  Florida  where  such  orders  are  filled, 
.and  ship  to  the  licensed  liquor  dealers  in  the  State  of  Florida, 
would  such  salesmen  be  required  to  pay  a  liquor  dealer's  license?" 

Answering  the  first  question  contained  In  the  above  inquiry.  I  beg  to 
say  in  my  opinion  such  shipments  may  be  made  into  wet  counties  of  the 
State  of  Florida  without  any  license  being  required  therefor.  Shipment 
into  dry  counties  is  prohibited. 

Answering  the  second  question  contained  In  the  above  inquiry,  you 
are  referred  to  Section  2,  Chapter  6179.  Acts  of  19U.  as  amended  by 
Chapter  68B1,  Acts  of  1915.  which  provides  in  part  as  follows: 

"Any  person  or  persons,  firm  or  association  that  shall  sell 
or  cause  to  be  sold,  or  keep  tor  sale,  any  intoxicating  liquors. 
wines  or  beer  without  first  paying  the  license  required  by  law, 
shall,  upon  conviction,  be  fined  any  sum  not  moire  than  Five 
Hundred  Dollars       *     •     •     •," 

Under  date  of  December  27.  1934,  a  telegram  prepared  by  one  of  the 

Assistants  in  the  office  was  sent  to  Hon.  Emmett  Dougherty.  Secretary 
Distillers  Institute,  Washington,  D.  C,  holding  that  under  the  above  men- 
tioned statute  out  of  State  distillers  having  no  warehouse  or  other  place 
of  business  in  Florida  must  nevertheless  secure  license  for  sale  of  in- 
toxicating Uquors  before  soliciting  orders  for  sale  and  delivery  of  same 
in  this  State, 

The  underscored  words  or  cause  to  be  sold  in  the  above  quoted  Sta- 
tute appear  to  be  the  basis  for  the  above  opinion  to  Mr.  Dougherty.  How- 
ever, an  examination  of  the  decisions  of  our  Supreme  Court,  as  well  as 
the  Federal  Courts,  with  reference  to  interstate  commerce  indicates  that 
even  though  the  above  statute  may  be  authority  for  requiring  licenses  in 
such  instances,  the  Courts  would  probably  not  uphold  such  a  liceose 
charge. 
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In  view  of  the  above,  It  is  my  opinion  that  a  license  cannot  be  re- 
quired under  situations  mentioned  in  the  second  question  of  your  above 
quoted  inquiry. 

June  8,  1935. 
INTOXICATING  LIQUORS,  MUNICIPAL  CONTROL. 
Dear  Sir' 


I  have  your  letter  of  the  5th  instant,  enclosing  telegram  from 
of  Palatka,  Florida,  reading  as  follows: 


"UNDER  LIQUOR  CONTROL  ACT  EFTECTIVE  MAY 
TWENTY  SEVENTH  CAN  AN  INDIVIDUAL  OPERATING  RES- 
TAURANT BE  FORCED  TO  CLOSE  RESTAURANT  BUSINESS 
ON  SUNDAY  WHERE  LIQUOR  SOLD  IN  WEEK  DAYS  PRO- 
VIDED NO  LIQUORS  SOLD  SUNDAY  STOP  HAS  MUNICI- 
PAUTY  RIGHT  OR  COUNTY  OR  STATE." 

Answering  your  Inquiry  I  refer  you  to  the  last  paragraph  of  Section 
15  of  House  Bill  No,  496  Of  the  1935  Legislature,  reading  as  follows: 

"Nothing  in  this  Act  contained  shall  be  construed  to  affect 
or  Impair  the  power  or  right  of  any  incorporated  town  or  city  of 
the  State  hereafter  to  enact  ordinances  regulating  the  hours  of 
business  and  locations  of  places  of  business,  and  prescribing 
sanitary  regulations  therefor,  of  any  licensee  hereunder  within 
the  corporate  limits  of  such  city  or  town." 

The  above  quoted  provision  is  all  that  I  have  found  in  the  statute  re- 
lating to  the  inquiry  and  would  appear  to  refer  to  the  regulation  of  the 
hours  of  business  of  the  licensee  with  reference  only  to  the  sale  of 
Uquors. 

Attached  find  telegram  returned. 


February  19,  1935. 

INTOXICATING  LIQUORS — SEARCH  WARRANTS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  13th  instant,  enclosing  a  com- . 

mimication  from  Hon,  .  Sheriff  of  Okaloosa  County, 

under  date  of  the  8th  instant,  making  inquiry  as  to  the  manner  of  secur- 
ing search  warrants  in  connection  with  intoxicating  liquor  violations  in 
wet  counties. 

In  reply  your  attention  is  called  to  Section  3561,  General  Statutes  of 
1906,  reading  as  follows: 
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"It  shall  be  the  duty  of  all  sheriffs,  deputy  sheriffs*  con- 
stables and  police  officers  in  their  respective  jurisdictions,  and 
they  are  hereby  authorized  and  empowered  to  enter  any  building, 
booth,  tent  or  other  place,  or  part  thereof,  with  or  without  war- 
rant, in  which  they  have  good  cause  to  suspect  that  spirituous, 
vinous  or  malt  liquors  are  kept  for  sale,  contrary  to  law.  and  to 
seize  the  same  and  arrest  the  parties  so  engaged  in  such  sales, 
and  if  such  liquors  in  such  quantities  as  to  confirm  the  beUef  of 
illegal  sales  of  the  same  be  found  in  the  building,  booth,  tent  or 
other  place,  the  same  shall  be  prima  facie  evidence  of  the  selling 
of  Uquor  contrary  to  law:  Provided,  however.  That  this  law  shall 
not  be  so  construed  as  to  apply  to  persons  keeping  a  reasonable 
amount  of  spirituous  liquors  in  his  private  residence  for  private 
use." 

While  the  above  statute  authorizes  the  Sheriff  to  make  search  with 
or  without  warrant,  I  would  advise  that  warrant  be  first  obtained.  In 
this  coimection,  your  attention  is  called  to  the  c^se  of  Putnal  vs.  State, 
56  Fla.  86,  47  So.  864,  the  13th  headnote  of  which  reads  as  follows: 

"Section  3561  of  the  General  Statutes  of  1906.  relating  to 
searches  without  warrant,  applies  generally,  and  is  not  confined 
to  "the  selling  of  liquors  in  counties  or  precincts  voting  against 
such  sales.'  as  it  was  when  originally  enacted  and  prior  to  its 
being  Incorporated  in  and  adopted  as  a  part  of  such  General 
Statutes." 

Attached  hereto  you  will  find  the  letter  of  Sheriff retumea. 


January  12.   1935. 

INTOXICATING  LIQUORS.  OPERATING  MOTOR  VEHICLE  WHILK 
UNDER  INFLUENCE  OF 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  9th  instant,  malting  inquiry  as  to 
whether  the  recent  constitutional  amendment  concerning  intoxicating 
liquors  affects  Section  7749,  Compiled  General  Laws  of  Florida.  1927. 
making  it  unlawful  for  any  person  while  in  an  intoxicated  condition  or 
under  the  influence  of  intoxicating  liquor  to  such  an  extent  as  to  de- 
prive him  of  full  possession  of  his  normal  faculties  to  drive  or  operate 
motor  vehicles  over  the  highways  or  streets  In  this  State. 

Article  XIX  of  the  State  Constitution,  relating  to  intoxicating 
liquors,  as  amended  at  the  General  Election  of  November  6,  1934,  has 
particular  reference  to  the  manufacture,  sale,  transportatloa  and  pos- 
session of  intoxicating  liquors  and  does  not  in  my  opinion  relate  to  or 
affect  Section  7749  pertaining  to  the  operation  of  motor  vehicle  while 
intoxicated  or  under  the  influence  of  Intoxicating  liquors. 
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Find  enclosed  herewith  copy  of  communication  from  this  office 
to  Hon.  J.  M.  Lee,  State  Comptroller,  under  date  of  November  15.  1934, 
which  is  a  general  letter  with  reference  to  intoxicating  liquors  . 

June  25,  1935. 

INTOXICATING  UQUORS— HALF  YEAR  LICENSE 

Dear  Sir: 

Answering  your  letter  of  the  24th  Inst..  I  beg  to  say  that  House  Bill 
No.  496,  Chapter  16774.  of  the  1935  Legislature  relating  to  the  sale  of 
intoxicating  liquors  or  beverages  does  not  appear  to  provide  for  a  half 
year  license  until  after  October  1,  1935. 


May  22.  1935. 

INTOXICATING   LIQUORS— DISPOSITION   OP  CONFISCATED 

UQUORS 

Dear  Sir: 

1  am  in  receipt  of  your  letter  of  the  9th  inst..  stating  that  your 
Sheriff  has  recently  made  raids  and  confiscated  a  quantity  of  government 
stamped  liquors.  You  make  inquiry  as  to  whether  by  proper  order  of 
the  Court  the  County  dispose  of  these  confiscated  liquors,  selling  the 
same  to  duly  authorized  and  licensed  wholesale  or  retail  liquor  dealers 
in  Plorida  and  place  the  proceeds  to  the  credit  of  your  Fine  and  For- 
feiture Fund. 

In  reply  I  beg  to  say  the  statutes  at  present  In  force  with  regard  to 
confiscated  liquors  require  them  to  be  destroyed  after  a  certain  time  and 
I  do  not  know  of  any  statute  which  authorizes  the  sale  of  such  liquors. 
However,  it  might  be  well  for  you  to  await  the  action  of  the  present 
Legislature  with  reference  to  such  matters. 


May   20,   1935. 

INTOXICATING  LIQUORS— SALE  IN  DRY  PRECINCTS 

Dear  Sir: 

Answering  your  two  letters  of  the  10th  and  19th  instant,  I  beg  to 
advise  that  Section  1215.  General  Statutes  of  1906,  prohibits  the  sale  of 
intoxicating  Uquors  in  dry  precincts  even  though  the  County  as  a  whole 
may  have  voted  wet.  Your  attention  is  also  called  to  Chapter  6861, 
Acts  of  1915,  providing  penalties  for  sale  of  Intoxicating  liquors  in  dry 
precincts. 
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April  9,  1935. 

BEVERAGES,  NO  LICENSE  EXEMPTION 

Dear  Sir: 

Section  12  of  Chapter  15884,  Laws  of  Florit^,  Acts  of  1933.  con- 
tains the  following  provision,  to-wit: 

"There  shall  be  no  exemption  from  the  license  taxes  herein 
provided  to  any  person,  association  of  persons  or  corporation, 
any  other  law  to  the  contrary  notwithstanding." 

Until  the  Legislature  amends  or  repeals  the  provision  quoted  above, 
there  can  be  no  exemption  from  payment  of  the  license  tax  provided  for 
by  the  chapter  governing  the  sale  of  beer,  wines,  etc. 

March  15.  1935. 

INTOXICATING  LIQUORS — MANUFACTURE  OP  WINES  FOR 
HOME  CONSUMPTION 

Dear  Sir: 

I  have  your  letter  of  the  9th  instant,  making  the  following  inquiry: 

"Can  individuals  make  wines  for  home  consumption  and 
U  so  of  what  alcoholic  content  and  quantity?" 

In  reply  I  beg  to  say  I  Snd  no  statute  limiting  the  quantity  or 
alcoholic   content   of   wines   made  for   home  consumption   in   so-called 

"wet"  counties. 

With  reference  to  so-called  "dry"  counties.  1  refer  you  to  Section  2 
of  Chapter  7283,  Laws  of  Florida,  Acts  of  1917,  making  it  unlawful  to 
manufacture  alcoholic  liquors,  including  wines,  but  containing  the  fol- 
lowing provision:  "Provided  further,  that  nothing  in  this  Act  shall 
prohibit  the  manufacture  by  any  one  family  of  domestic  wines  for  family 
use  in  quanties  not  exceeding  five  gallons  in  any  one  year."  This  statute 
appears  to  limit  the  quantity  of  wines  produced  for  home  consumption 
in  "dry"  counties,  but  no  reference  is  made  to  the  alcoholic  content 
of  such  wines. 

February  20.  1935. 

INTOXICATING  UQUORS— BEVERAGE  UCENSE  FOR  SELLING 
BEER  AND  WINE  WHEN  SERVED  WITH  MEALS 

2>ear  Sir: 

I  am  in  receipt  of  your  letter  of  the  15th  inst.,  the  second  paragraph 

of  which  reads  as  follows: 


322  BIETTNIAL  REPORT  OF  THE   ATTORNEY  GENERAL 

BEVERAGE  ACT   (Chapter  16774  of  19351 

"If  a  hotel  serves  wine  and  beer  with  meals  and  does  not 
charge  more  than  the  regular  price  for  such  meal,  is  it  neces- 
sary for  them  to  obtain  a  license  under  Chapter  15,884?" 

In  reply  your  attention  Is  called  to  the  following  language  contained 
in  33  C. J.  591,  Intoxicating  Liquors,  209: 

"But  to  establish  an  illegal  sale  it  is  not  necessary  to 
show  •  •  •  that  the  liquor  should  be  the  only  article  trans- 
ferred between  the  parties,  or  that  the  price  paid  for  it  should 
be  severable  from  that  paid  for  other  things  included,  in  the 
same  purchase." 

Your  attention  is  further  called  to  the  following  language  in  33  C-I. 
594,   Intoxicating  LiQUors,   216: 

"In  any  case,  where  a  sale  or  gift  of  liquor  would  be  con- 
trary to  law,  the  Court  will  discountenance  any  trick,  artifice,  or 
subterfuge  intended  to  evade  its  terms." 

Your  attention  is  also  called  to  33  C  J.  592,  Intoxicating  Liquors,  210, 
containing  the  following  language: 

"Furnishing  intoxicants  to  boarders  with  their  meals  has 
been  held  to  constitute  a  sale." 

See  also  Skermetta  v.  State,  107  Hiss.  429,  65  3o.  502.  the  headnate 
to  which  case  reads  as  follows: 

"A  boarding  house  keeper,  who,  as  a  part  of  the  dinner 
serves  beer  or  wine  to  his  boarders  who  pay  a  specific  sum  per 
day  for  board,  is  guilty  of  selling  liquor." 

The  first  paragraph  of  Section  1  of  Chapter  15,884,  Acts  of  1933, 
regulating  the  manufacture  and  sale  of  malt  and  vinous  tieverages, 
reads   as  follows: 

"That  any  person,  association  of  persons,  or  corporation 
before  engaging  in  the  business  of  manufacturing,  selling,  barter- 
ing or  exchanging  or  in  any-wise  dealing  in  or  causing  or 
being  concerned  in  the  manufacture,  sale,  barter,  or  exchange 
of  any  malt  or  vinous  beverages  commonly  known  as  beer,  porter, 
ale,  wine  or  fruit  juices,  containing  more  than  one -half  of  one 
per  centum  of  alcohol,  as  are  not  prohibited  by  the  laws  of  this 
State,  shall,  before  engaging  in  any  such  business,  file  imder 
oath  with  the  Tax  Collector  of  the  County  in  which  the  place 
of  business  of  each  such  person,  association  of  persons,  or  cor- 
poration shall  be  located,  a  written  or  printed  application  for 
a  license  to  conduct  such  a  business,  said  application  to  be  made 
upon  forms  to  be  provided  to  the  Tax  Collector  by  the  Comp- 
troller," 


• 
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In  view  of  the  above,  it  is  my  opinion  that  a  hotel  serving  wine  or 
beer  with  meals  and  not  charging  more  than  the  regular  price  for  such 
meals  when  beer  and  wine  are  served  therewith,  is  nevertheless  selling 
or  dealing  in  wine  or  beer  and  would  be  subject  to  a  license  therefor 
under  Chapter  15,884,  Acts  of  1933. 


February  9,  1935. 

INTOXICATING  LIQUORS— PERMITS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  7th  instant,  relative  to  applica- 
tion for  permit  to  sell  intoxicating  liquors  tmder  Sections  1222,  et  seq.. 

General   statutes   of    1906.     You   call  attention   to   the   fact   that   said 
Sections  were  repealed  by  Chapter  7290.  Acts  of  1917. 

In  reply  your  attention  is  called  to  the  case  of  State  ex  rel.  Church 
vs.  Yeates.  et  al.,  74  Fla,  509,  77  So.  262.  holding  said  Chapter  7290, 
Acts  of  1917,  invalid  as  a  whole.  Enclosed  find  herewith  copy  of  an 
opinion  from  this  office  to  Hon.  J.  M.  Lee,  St.ate  Comptroller,  under 
date  of  November  15,  1934.  which  gives  my  views  with  reference  to 
securing  permits  to  sell  Intoxicating  liquors. 

With  kindest  regards,  I  am 


February  8,  1935. 

INTOXICATING  UQUORS^-CORPORATIONS  TO  MANUFACTURE 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  26th  Ultimo,  making  inquiry 
if  It  is  within  the  power  of  the  Legislature  of  Florida  to  grant  a  franchise 
to  a  corporation  for  the  distillation  of  spiritous  liquors. 

In  reply  to  your  inquiry  I  quote  you  part  of  Section  2  of  Article 
XIX  of  the  State  Constitution,  as  amended  at  the  General  Election  of 
November  6,   1934,  reading  as  follows: 

"The  power  of  the  Legislature  to  provide  necessary  laws  to 
carry  out  and  enforce  this  Article  shall  include  the  right  to 
provide  for  manufacture  or  sale  by  private  individuals,  firms 
and  corporations  or  by  the  State  or  by  Counties.  Cities  or  poU- 
tlcal  sub-divisions,  or  by  any  governmental  commission  or 
agency  to  be  created  for  that  purpose," 
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February  8,  1935. 

INTOXICATING   LIQUORS — ^POSSESSION 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  2nd  instant,  in  which  you  state 
that  the  Sheriff  of  your  County  recently  caught  a  man  in  Chlpley  who 
had  about  a  gallon  of  whiskey  in  bis  car  and  that  the  question  arises 
as  to  whether  or  not  the  man  is  guilty  of  any  criminal  offense  by  reason 
of  his  possession  of  said  liquor,   there  being  no  evidence  of  sale. 

In  reply  to  your  inquiry  I  beg  to  say  I  do  not  know  of  any  statute 
effective  on  December  31,  1918,  prohibiting  the  possession  of  Uquor  by 
an  individual  for  his  own  personal  use  without  any  intention  of  sale 
or  other  violation  of  the  law  relating  to  intoxicating  liquors.  Section 
12  of  Chapter  7283,  Acts  of  1917,  prohibits  the  receipt  of  intoxicating 
liquors  for  storage,  distribution   or  on  consignment  for  another. 


February  11,  1935, 

INTOXICATING  LIQUOR — SALE  IN  WET  COUNTY  IN  PRECINCT 
VOTING  DRY — CONSTITUTION,  ARTICLE   19. 

Dear  Sir: 

This  confirms  my  wire  of  even  date  wherein  1  advised  as  follows: 
"Retel  date  I  ruled  on  December  10  that  present  Article  19 
places  question  on  countywlde  basis  and  omits  provision  for  dry 
precincts  in  old  Article  19  of  Constitution  of  1885  stop.  Therefore 
if  county  votes  in  favor  of  sale  of  intoxicating  liquors  such  sale 
may  talce  place  in  any  election  precinct  in  the  county  regardless 
of  whether  that  precinct  has  voted  for  or  against  such  sale  stop 
With  kindest  regards." 

I  enclose  herewith  copy  of  my  prior  opinion  of  December  10,  1934, 
the  last  paragraph  of  which  states  the  basis  for  my  ruling. 


February  7,  1935. 

INTOXICATING   LIQUORS — STATUTES    NOW  EFFECTIVE. 

Dear  Sir: 

1  am  m  receipt  of  your  letter  of  the  flth  instant,  making  inquiry  as 
to  what  laws  you  should  be  governed  by  in  filing  prosecutions  in  liquor 
cases. 

In  reply  your  attention  is  called  to  Article  XIX  of  the  State  Consti- 
tution, as  amended  on  November  6.  1934,  Section  2  of  which  contains  this 
language: 
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"All  laws  relating  to  Intoxicating  liquors,  wines  and  beer 
which  were  in  effect  on  December  31,  1918,  unless  changed  by 
the  Legislature  by  laws  expressly  made  effective  concurrently 
with  this  amendment,  shall,  as  so  changed  become  effective  with 
this  Article  and  shall  so  remain  until  thereafter  changed  by  the 
Legislature," 

Answering  your  inquiry  with  reference  to  the  application  of  the  Re- 
vised General  Statutes  of  1920,  I  beg  to  say  the  same  would  not  apply 
unless  effective  on  December  31,  1918. 

A  compilation  of  the  laws  relating  to  intoxicating  liquors,  as  of  De- 
cember 31,  1918,  has  been  prepared  by  Hon.  Wra.  Blount  Myers  of  the 
Tallahassee  Bar  and  has  been  printed  by  Rose  Printing  Company.  Pub- 
lishers, Tallahassee,  Florida.  This  publication.  I  understand,  sells  for 
$1.50  and  would  doubtless  be  helpful  to  you  in  your  problems.  This  office 
has  no  interest  or  connection  either  with  the  compilation  or  sale  of  this 
book  but  I  thought  it  might  be  helpful  to  you  to  know  there  is  such  a 
compilation. 


January  3,  1935. 

INTOXICATING   UQUOKS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  10th  ultimo,  calling  attention 

to  my  letter  to of  Baltimore,  Maryland,  under  date 

of  December  8th,  in  which  the  following  statement  was  made:  "In  re- 
ply I  beg  to  say  shipment  may  be  made  to  said  party  if  he  is  a.  so-called 
'wet'  county  and  precinct.  If,' however,  he  is  in  a  so-called  'dry'  county 
or  a  'dry'  precinct  in  a  'wet'  county,  shipment  could  not  be  made  to 
this  party  except  under  the  provisions  of  paragraph  2,  Section  5,  Chapter 

7284,  Laws  of  Florida,  Acta  of  1917." 

In  reply  I  beg  to  say  the  above  quoted  statement  in  my  letter  should 
have   added  thereto   the   following   words:      "as  amended   by  Chapter 

7285,  Acts  of  1917,  or  under  the  provisions  of  Section  4,  Chapter  7733. 
Acts  of  1918". 

Our  Supreme  Court  in  the  case  of  Ex  Parte  Francis,  76  Fla.  304, 
79  So.  753,  held  Chapter  7284.  above  mentioned,  to  be  unconstitutional. 
The  decision  seems  to  be  based  upon  the  general  provisions  of  said  Act 
prohibiting  b'ansportation  and  possession  of  Intoxicating  liquors.  Para- 
graph 2  of  Section  5  of  said  Act  appears  to  be  an  exception  to  the  gen- 
eral provisions  of  the  Act  and  no  particular  reference  is  made  by  the 
Court  to  this  exception.  Neither  is  there  any  reference  made  to  Chapter 
7285.  amending  said  Section  4  of  Chapter  7284.  Under  this  situation. 
I  am  not  prepared  to  say  it  was  the  purpose  of  our  Supreme  Court  in 
declaring  Chapter  7264  invaUd  to  also  declare  paragraph  2  of  Section 
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5  of  said  Act,  as  amended  by  Chapter  7285,  passed  in  1917,  to  be  invalid. 
However,  the  safer  statute  to  follow  with  reference  to  shipments  of 
intoxicating  liquors  Into  dry  counties  or  dry  precincts  of  wet  counties 
would  be  Section  4  of  Chapter  7733,  Acts  of  1918,  ] 


July  10,  1935. 

INTOXICATING    LIQUORS — HOUSE  BILL   NO.  496.   CHAPTER    16774. 
1935,  VARIOUS  QUESTIONS  ANSWERED 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  5th  instant,  making  certain  in- 
quiries with  reference  to  House  BiU  No.  496,  Laws  of  Florida,  Acts  of 
1935,  relating  to  beverages.  The  several  inquires  will  be  answered  in 
regular  order. 

Q.l. — Whether  or  not  vendors,  who  have  taken  out  licenses  under 
759^  provision,  providing  for  sales  of  liquors  for  consump- 
tion off  the  premises,  may  sell  beer  for  consumption  on 
premises,  under  same  license. 

You  will  note  that  Section  5  of  said  Act  provides  for  licenses  on 
anc3  after  October  1,  1935.  and  that  Section  8  (a)  provides  for  licenses 
between  the  effective  date  of  said  Act  and  October  1,  193S.  You  will 
note  that  Section  8  (a)  providing  for  licenses  to  be  obtained  between  now 
and  October  1,  1935.  provides  for  no  such  restriction  as  appears  in  para- 
graph ni  of  Section  5  relating  to  licenses  after  October  I,  1935. 

It  is  my  opinion  that  vendors  having  a  license  under  Section  8  «a) 
of  said  Act  or  under  prior  laws  may  sell  beer  or  other  llquot^  for  con- 
sumption on  the  premises  until  October  1.   1935. 

It  is  also  my  opinion  that  on  and  after  October  1.  1935,  all  vendors 
of  beverages  must  secure  a  license  under  Section  5  of  House  Bill  No.  496 
and  that  no  vendor  wUl  be  entitled  to  more  than  one  license  under  said 
Section.  Jt,  therefore,  follows  that  after  October  1,  1935,  a  licensee 
under  paragraph  HI  of  Section  5  will  be  authorized  to  sell  beverages 
only  in  sealed  containers  for  consumption  off  the  premises  where  sold. 
Such  licensee  woiild  not  be  authorized  to  sell  beer  or  any  other  bever- 
age for  consumption  on  the  premises  under  such  Ucense. 

Q.2. — Same  as  above,  where  vendor,  in  addition  to  above  li- 
cense, takes  out  regular  license  authorizing  sale  of  beer 
and  wines  for  consumption  on  premises,  may  sell  beer  for 
presence  consumption  in  same  room  where  packaged  hard- 
liquors  are  sold  for  consumption  off  premises. 

Answer  to  Question  1  above  applies  to  Question  2. 
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Q.3. — ^Where  vendor  has  already,  under  1833  Iaw,  license  to  sell 
beer,  and  obtains  75%  new  vendor's  license  as  to  hard- 
hquor  In  package,  may  continue  to  sell  beer  for  consump- 
tion on  premises  in  same  room  hard-liquor  is  sold. 

Answer  to  Question  1  also  applies  to  Question  3,  The  conditions 
mentioned  in  Question  3  can  not  exist  for  the  reason  that  all  licensees 
now  in  force  will  expire  on  October  I,  1935,  and  only  one  license  at 
that  time  can  be  obtained  under  Section  5  of  said  Act. 

Q.4. — Where,  as  in  Lake  County,  issuance  of  license  to  sell  hard- 
hquor  for  constmiption  on  premises  is  prohibited  by  Special 
Act,  vendor  may  sell  beer  under  separate  beer  license,  for 
consumption  on  premises  In  same  room  as  hard -liquor 
is  sold. 

Chapter  16,777,  Laws  of  Florida.  Acts  ol  1935.  which  applies  only 
to  Lake  County,  provides  that  no  license  shall  be  granted  to  sell  alco- 
hohc  beverages  other  than  for  consumption  off  the  premises  where  sold. 

Section  4  of  Chapter  16,777  provides  that  "alcoholic  beverages", 
as  used  in  said  Act,  shall  not  include  beer  or  other  malt  drinks  of  alco- 
holic content  of  less  than  14%  by  volume  nor  wines,  regardless  of  alco- 
holic content.  It  is  my  understanding  that  Lake  County  is  what  Is 
known  as  a  "wet"  county.  It,  therefore,  follows  that  a  vendor  of  bever- 
ages in  said  county  after  October  1,  1935  can  secure  a  license  only  under 
paragiaphs  II  or  III  of  Section  5  of  House  Bill  No,  496.  If  the  vendor 
seciu*es  a  license,  under  paragraph  n  of  said  Section,  beverages  con- 
taining alcohol  of  more  than  1%  and  not  more  than  I47c  by  weight  and 
wines,  regardless  of  alcoholic  content,  may  be  sold  in  Lake  County  for 
consumption  on  the  premises.  If  the  vendor  secures  a  license  under 
paragraph  III  of  Section  5  neither  beer,  wines  or  any  other  beverage 
may  be  sold  in  Lake  County  except  for  consumption  off  the  premises 
where  sold. 


July  9,  1936. 

INTOXICATING  LIQUORS—HOUSE  BILL  NO.  496,  CHAPTER  16774 
OF  1935— MUNICIPAL  AUTHORITY 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  1st  instant  making  a  number  of 
inquiries  with  reference  to  House  Bill  No.  496.  Laws  of  Florida,  Acts  of 
1935,  which  is  an  Act  regulating  and  taxing  the  manufacture,  distribu- 
tion and  sale  of  beverages  containing  more  than  1%  of  alcohol.  Your 
questions  as  stated  in  your  letter  will  be  considered  in  regular  order. 

1.  Can  incorporated  cities  and  towns  pass  ordinances  that  wtU 
in  effect  prevent  the  sale  of  beverages  as  defined  by  the  law 
for  consumption  on  premises? 
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In  the  last  paragraph  of  Section  5  of  the  above  mentioned  Act  in- 
corporated cities  and  towns  are  authorized  to  establish  zoning  ordinances 
restricting  the  location  of  places  of  business  of  Ucencees  under  said  Act, 
The  last  paragraph  of  Section  15  provides  that  nothing  in  the  Act  shall 
be  construed  to  affect  or  impair  the  right  of  an  incorporated  town  or  city 
to  enact  ordinances  regulating  the  hours  of  business  and  locations  of 
places  of  business  and  providing  sanitary  regulations  therefor. 

In  my  opinion  such  zoning  and  regulatory  ordinances  must  be  rea- 
sonable in  their  nature  and  cannot  go  to  the  extent  of  prohibiting  sales 
of  such  beverages  in  such  city  or  town  whether  sold  for  consumption  on 
the  premises  or  not. 

2.  Are  the  following  spiritous  liquors  containing  14'.r  or  more 
of  alcohol  by  weight  free  from  the  stamp  tax;  Sales  to  Gov- 
ernment owned  and  operated  stores,  salesman's  samples  and 
samples  given  out  by  dlstributots? 

Section  9,  paragraph  (d),  requires  a  gallonage  tax  on  beverages  con- 
taining I4'"t  or  more  of  alcohol  if  sold  for  re-sale  or  consumption.  Since 
the  tax  appears  to  be  a  tax  on  sales  It  does  not  appear  that  a  salesman's 
samples  and  samples  given  out  by  distributors  would  be  subiect  to  the  tax. 

Further  answering  Question  2  It  is  my  opinion  that  beverages  sold  to 
Federal  Government  owned  and  operated  stores  are  not  subject  to  the 
stamp  tax.  See  Panhandle  OU  Co.  v.  Miss.,  277  tr.  S.  218,  72  L.  Ed.  857. 
See  also  26  R.  C.  L.  95,  Taxation  71. 

3.  In  those  cities  and  towns  that  prevent  the  sale  of  spiritous 
liquors  on  Sunday,  may  a  "consumption  on  premises"  place 
that  operates  a  restaurant  in  connection  with  his  liquor  busi- 
ness operate  bis  restaurant  gn  Sunday  provided  he  does  not 
sell  liquor? 

Your  attention  is  caUed  to  paragraph  (f)  of  Section  11  and  the  last 
paragraph  of  Section  IS  relating  to  the  sale  of  beverages  for  consumption 
on  the  premises  and  the  powers  of  Incorporated  cities  and  towns,  I  find 
nothing  in  the  Act  to  prohibit  a  vendor  of  beverages  for  consTimption  en 
the  premises,  operating  a  restaurant  in  connection  therewith,  from  oper- 
ating his  restaurant  on  Sunday  provided  he  does  not  sell  such  beverages 
on  Sunday. 

4.  May  an  out  of  State  manufacturer  or  jobber  store  liquor  fn 
their  own  name  In  bonded  or  other  warehouses  in  Florida  and 
make  deliveries  from  such  warehouses  to  their  customers 
without  qualifying  under  the  Florida  law  as  a  distributor? 

Section  2,  paragraph  1,  provides  for  applications  for  permits.  Section 
2,  last  paragraph,  provides  that  no  manufacturer,  rectifier  or  distiller 
manufacturing,  rectifying  or  distilling  spiritous  liquors  in  any  State 
other  than  the  State  of  Florida  shall  be  licensed  as  a  distributor. 
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Section  3  provides  there  shall  be  no  exemptions  from  the  license 
taxes  herein  provided. 

Section  4,  paragraph  (c),  provides  that  no  vendor  shall  purchase  any 
ol  the  bever^es  herein  described  from  any  person,  firm  or  corporation 
not  duly  licensed  under  this  Act. 

Section  5,  paragraph  XI,  subdivisions   (f),   (g)  and  (h).  prescribes 

license  fees  of  distributors. 

Construing  aU  of  the  above  provisions  of  the  Act  together  it  appears 
that  all  distributors  of  the  beverages  mentioned  in  the  Act  are  required 
to  procure  a  license  under  the  Act.  and  it  Is  my  opinion  that  an  out  of 
the  State  manufacturer  or  jobber  storing  liquor  in  their  own  name  in 
bonded  or  other  warehouses  in  Florida  and  making  deliveries  from  such 
warehouses  to  their  customers  in  this  State  must  procure  a  license  as  a 
distributor.  See  Am.  Steel  &  Wire  Co.  vs.  Speed,  192  D.  S.  500,  47  L.  Ed. 
538.  See  also  26  R.  C.  L.  122,  Taxation  98. 

5.  On  and  after  October  1st,  I93S,  may  a  railroad  obtain  a  li- 
cense to  sell  beer  and /or  wine  under  sub-section  I  and  H  of 
Section  5  or  must  they  purchase  the  license  provided  for  un- 
der vm  of  Section  5? 

Section  5,  paragraph  I  to  VH"^  prescribes  licenses  for  vendOTS  gen- 
erally. Paragraph  Vm  of  the  same  Section  prescribes  licenses  for  oper- 
ators of  railroads  and  sleeping  cars  in  the  State.  This  appeazs  to  be  a 
specific  classification  by  the  statute  as  to  railroads  or  sleeping  cats  and 
it  is  my  opinion  that  railroads  or  sleeping  cars  can  not  procure  a  license 
under  the  provisions  of  Paragraphs  I  and  n  of  Section  5.  but  can  pro- 
cure a  license  under  the  provisions  of  Section  vm.  In  this  connection  It 
will  be  noted  that  the  Statute  malces  other  special  classifications.  See 
paragraph  IX  as  to  operators  of  steamships  or  steamship  lines,  busses  and 
airplanes.  See  also  paragraph  X  relating  to  social  clubs  and  paragraph 
SI  relating  to  caterers  at  hoi^e  and  dog  racing  tracks. 


September  22.  1939. 

INTOXICATING  LIQUORS— MUNICIPAL  REGtFLATlONS  OP  HOURS 
AND  PLACE  OP  SALE  OP  3.2  BEER 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  17th  instant  mailing  the  follow- 
ing inquiry: 

"Do  cities  have  the  authority  under  Chapter  1«774,  Acts  of 
1935,  to  regulate  the  hours  of  sale  and  the  places  where  bever- 
^es  containing  not  more  than  3.2%  of  alcohol  by  weight  are 
sold?" 
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In  reply  your  atention  is  called  to  the  last  paragraph  of  Section  15 
of  the  Beverage  Act.  Chapter  16.774,  Laws  of  Florida,  Acts  of  1935,  re- 
lating to  the  above  matter,  reading  as  follows: 

"  *  *  *  •  Nothing  in  this  Act  contained  shall  be  con- 
strued to  affect  or  impair  the  power  or  right  of  any  incorporated 
town  or  city  of  the  state  hereafter  to  enact  ordinances  regulating 
the  hours  of  business  and  locations  of  places  of  business,  and 
prescribing  sanitary  regulations  therefor,  of  any  licensee  here- 
tmder  within  the  corporate  limits  of  such  city  or  town." 


"I 


In  this  connection  your  attention  is  further  called  to  15  R.  C.  L.  266, 
Intoxicating  Liquors.  20.  containing  the  following  language: 

"In  measuring  the  power  to  prohibit  traffic  in  nonlntoxicat- 
ing  beverages  a  distinction  is  to  be  observed  between  those  which 
are  nonalcoholic  and  those  which  are  nontn toxic attng  though 
they  contain  some  alcohol.  "Hie  one  is  usually  a  harmless  article 
which  can  in  no  way  injure  the  peace  and  morals  of  society;  the 
other  is  or  may  be  harmful,  in  that  it  may  stimulate  the  appetite 
for  alcoholics,  or  may  be  a  means  of  evading  prohibitory  laws. 

*         f         •         air 

The  above  Quoted  statutory  provision  removes  restrictions  from  cities 
and  towns  In  the  matter  of  regulating  the  hours  of  sale  and  places  where 
alcoholic  beverages  are  sold  and  would  appear  to  be  a  grant  of  permis- 
sion to  cities  and  towns  to  make  such  regulations  as  to  alcoholic  beverages 
without  regard  to  the  alcoholic  content  of  such  beverages.  Furthermore 
it  would  appear  that  keeping  in  mind  the  distinction  between  non-alco- 
holic and  none -intoxicating  beverages  containing  some  alcohol  and  keep- 
ing in  mind  the  removal  of  restrictions  from  cities  and  towns  to  regulate 
the  hours  and  place  of  sale  of  beverages,  the  general  welfare  clause  con- 
tained in  the  charters  of  most  cities  and  towns  would  authorize  regula- 
tions for  such  purposes  with  reference  to  beer  containing  not  more  than 
3.2  alcohol  regardless  of  its  statutory  non-intoxicating  qualities. 


September  30,  1036. 

COLLECTION  OF  DELINQUENT  EXCISE  TAX  UNDER 
CHAPTER  15884,  ACTS  OF  1933 

Dear  Str: 

I  have  your  letter  requesting  me  to  advise  you  If  the  State  Beverage 
Department  may  be  allowed  the  usual  eight  percent  for  administration 
out  of  collections  of  delinquent  excise  taxes  due  under  Senate  Bill  No. 
427,  Chapter  15884,  Acts  of  1933. 


BTENNIAL  REPORT  OF  THE  ATTORNEY  GENlStAL  331 

BEVERAGE  ACT    (Chapter  16174  of   1935) 

*        It  Is  my  opinion  that  your  Department  Is  not  entitled  to  eight  per- 
cent of  the  delinquent  taxes  collected  under  Chapter  15884  for  admlnis> 

tration  purposes. 

Section  7  of  Chapter  15884.  Acts  of  1933,  provides  as  follows: 

"■Ihe  salaries  and  expenses  of  supervisors  and  aU  other  neces- 
sary costs  or  outlays  incident  to  this  Act  or  necessary  for  the  en- 
forcement thereof  are  hereby  appropriated  out  of  the  Ucense 
fees  and  taxes  collected  hereunder,  and  no  other  apprgpriation 
whatsoever  shall  be  made  therefor." 

It  Is  my  opinion  that  \mder  the  above  quoted  Section,  you  are  en~ 
titled  to  all  necessary  costs  or  outlays  incident  to  the  enforcement  of  col- 
lection of  the  delinquent  taxes.  Upon  presentation  to  the  State  Treasurer 
of  an  itemized  list  of  the  Department's  expenses  in  maidns  these  collec- 
tions, he  would  be  authorized  to  transfer  to  your  account  the  money  for 
the  expenses  so  Incurred. 


November  30,  1038. 

INTOXICATING   LIQDORS— ADVERTISEMENT— CIRCULARS 
AND  CARDS — OEPTS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  27th  instant  enclosins  com- 
munication to  you  tmder  date  of  the  23rd  instant  from  Hon. 

of  Miami.  Florida,  enclosing  communication  relative  to  a  feature  of  the 
advertising  campaign  of  Gtold  Top  Brewing  Corporation  of  Hialeah  and 
the  "Mistery  Man"  circular  and  card.  The  circular  and  card  advertise 
that  a  "Mystery  Man"  will  give  a  silver  dollar  to  persons  approached 
when  they  recommend  Gold  Top  Beer  and  Oold  Top  Ale. 

Inquiry  is  made  is  such  advertising  device  is  a  violation  of  the  1935 
Florida  Liquor  Law,  Chapter  16,774,  Laws  of  Florida,  Acts  of  193S,  and 
whether  such  advertisement  by  said  corporation  is  subject  to  the  con- 
trol of  the  Beverage  Department  and  its  agents  under  said  liquor  law. 

In  reply  I  beg  to  say  that  I  find  nothing  in  said  statute  relating  to 
such  practice  and  I  do  not  find  anything  in  said  statute  authorizing  the 
Beverage  Director,  or  bis  agents,  to  exercise  any  authority  with  refer- 
ence to  such  practices 

I  am  returning  herewith  communication  addressed  to  you  by  Mr. 
,  but  I  am  retaining  copy  of  the  letter  enclosed  therewith. 


together  with  copy  of  said  "Myst«ry  Man"  circular  and  card. 


r 
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January  21,  1935. 

INTOXICATING  UQUORS— STATUTES  IN  EFFECT,  ADVERTISE- 
MENTS, PROOF  ALCOHOLIC  CONTENT 

Dear  Sir: 

1  am  in  receipt  of  your  letter  of  the  27th  ultimo,  relative  to  intoxi- 
cating liquors  and  making  inquiry  if  certain  specific  statutes  are  now 
in  effect. 

Your  attention  is  called  to  Section  2  of  Article  XJX,  as  amended  in 
the  General  Election  on  November  6.  1934,  reading  in  part  as  follows: 

"The  Legislature  shall  provide  by  general  or  special  or  local 
Legislation  laws  to  carry  out  and  enforce  the  provisions  of  this 
Article.  All  laws  relating  to  intoxicating  liquors,  wines  and  beer 
which  were  in  effect  on  December  31,  1918,  unless  changed  by  the 
Legislature  by  laws  expressly  made,  effective  concurrently  with 
this  amendment,  shall  a£  so  changed  become  effective  with  this 
Article  and  shall  so  remain  until  thereafter  changed  by  the  Leg- 
islature." 

TTae  above  quoted  provision  making  effective  all  laws  relating  to 
intoxicating  liquors,  which  were  in  effect  on  December  31,  1918,  does 
not  specifically  stat«  that  laws  passed  subsequent  thereto  shall  not  be 
effective,  but  the  above  quoted  language,  when  read  as  a  whole,  indi- 
cates that  no  laws  relating  to  intoxicating  liquors,  effective  after  De- 
cember 31,  1918,  should  be  effective. 

Answering  your  inquiries  with  reference  to  specific  statutes.  I  beg 
to  say  Section  3558,  General  Statutes  of  1906,  as  amended  by  Chapter 
5688.  Acts  of  1907,  appears  to  be  In  effect;  that  Chapter  7838,  Acts  of 
1919,  does  not  appear  to  be  in  effect;  that  Section  7624,  Compiled  Gen- 
eral Laws  of  Florida,  1927,  originally  Section  13  of  Chapter  7736  of  1918, 
made  effective  on  January  1,  1919  by  Section  24  of  said  Act,  does  not  ap- 
pear to  be  in  effect  at  this  time. 

In  answer  to  your  inquiry  with  reference  to  newspaper  advertise- 
ments of  intoxicating  liquors.  I  am  enclosing  you  herewith  copy  of  let- 
ter from  this  office  to  Mr. ,  Jacksonville.  Florida,  under  date 

of  December  18,  1934. 

I  am  also  enclosing  copy  of  communication  from  this  office  to  Hon. 
J.  M.  Lee,  State  Comptroller,  under  date  of  November  15,  1934,  with  ref- 
erence to  permits  and  licenses  to  sell  liquor. 

Answering  your  inquiry  relative  to  proof  of  the  alcahoUc  content  of 
intoxicatmg  liquors  in  criminal  proceeding,  I  beg  to  say  that  it  does  not 
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appear  that  proof  must  be  made  by  chemical  analysis.  However,  from  a 
practical  standpoint  it  is  rather  difficult  to  make  such  proof  otherwi^. 

A  compilation  of  statutes  relating  to  intoxicating  liquors  has  recently 
been  compiled  by  the  Florida  Emergency  Relief  Administration  and  I 

have  requested  Mr. ,  who  is  connected  therewith,  to  forward 

you  a  copy  of  this  compilation  which  you  will  no  doubt  find  helpful  In 
your  official  duties. 


August  21,  1936. 

INTOXICATING  LIQUORS— CONSTRUCTION   OP  WORDS  "RAW 

MATERIAL"  IN  SECTION  4,  SUBSECTION   (a). 

CHAPTER  16774— ALdOHOL 

Dear  Sir: 

This  is  in  reply  to  your  inquiry  of  Au^st  20,  as  to  whether  or  not 
alcohol  of  190  proof,  which  has  to  be  distilled  before  entering  into  the 
manufacture  of  gin.  should  be  legally  classified  as  "raw  material"  with- 
in the  provisions  of  Section  4,  Subsection  (a)  of  Chapter  16774,  Laws  of 
Florida,  Acts  of  1935. 

It  is  my  opinion  that  such  alcohol  should  be  classified  as  a  "raw  ma- 
terial" under  the  provisions  of  said  statute. 


CHAPTER  VI 


ELECTIONS 


Section  1,  General    „. .— . — — »— . — ™- — ^..~SS7 

Section  2.  Primary   .348 

Section  3,  Special    ^ *•! 

Section  4.  Local  Option — — • -SW 

Section  5.  Miscellaneous   ...., ~ « : — SW 


Il 
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GENERAL  ' 

September  2S.  1936. 

ELECTIONS— PAYMENT  OP  POLL  TAXES   BY  PERSONS   RESIDING 
IN  STATE  ONLY  A  YEAR  PRIOR  TO  ELECTIONS 

Dear  Sir: 

This  ts  in  reply  to  your  letter  of  September  25. 

The  answer  to  your  inquiry  is  to  be  found  in  the  following  provision 
contained  in  the  6th  paragraph  of  Section  248,  Compiled  General  Laws 
Of  Florida.  1927: 

"Provided,  that  no  person  who  has  not  been  in  this  State 
one  year  previous  to  any  general  election,  shall  be  required  to 
pay  more  than  one  year's  poll  taxes:  Provided,  that  no  person 
who  has  only  been  a  resident  of  this  State  one  year  must  first 
produce  a  poll  tax  receipt  from  the  State  from  which  they  moved 
from,  before  being  permitted  to  vote." 


September  25,  1936. 

ELECTIONS— LAST  DAY  TO  REGISTER  AND  PAY  POLL  TAXES 
FOR  ELECTION  OF  NOVEMBER  3,  1936 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  September  25,  requesting  my  opinion 
concerning  the  last  day  for  paying  poll  taxes  and  register  Ins  for  the  No- 
vember election. 

Under  date  of  August  6.  1936,  I  wrote  to  Honorable ,  su- 
pervisor of  Registration  at  Clearwater,  advising  him  that  the  last  day  for 
registering  would  be  October  17,  1936,  and  the  last  day  for  paying  poU 
taxes  would  be  October  10.  1936.  I  later  discovered  that  my  first  letter  to 

Honorable  contained    a   clerical    error   and    under   date 

of  August  29,  1936,  I  wrote  him  stating  that  the  date  "October  17, 
1936"  should  be  changed  to  read  "October  10,  1936".  This  wlil  con- 
firm to  you  that  October  10.  1936,  is  the  last  day  for  registering  and 
also  the  last  day  for  paying  poll  taxes. 
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September  17,  193S. 

ELECTIONS— METHOD  OP  VOTING  FOR  PRESIDENT 
WHEN    ELECTORS  NOT   ON   BALLOT 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  September  15. 

You  may  vote  for  any  person  you  please  for  President  of  the  United 
states   in   the   following   manner: 

Select  not  more  than  seven  persons,  who  if  elected  as  presi- 
dential electors  will  vote  for  your  candidate,  in  the  Electoral 
College,  write  in  the  names  of  those  persons  on  the  blanks  pro- 
vided for  that  purpose  on  the  general  election  ballot,  and 
place  a  cross   mark  <X)   before  said  name  or  names. 

See  Section  331,  Compiled  General  Laws  of  Florida.   1927. 


September  11,   1936. 
ELECTIONS— PRINTING    NAMES    ON   BALLOTS 

Dear  Sir: 

This  is  in  reply  to  your  inquiry  concerning  the  provisions  of  law 
dealing  with  the  printing  of  the  names  of  candidates  on  the  ballots. 
1  call  your  attention  to  Section  317,  Compiled  General  Laws,  1927 
(Section  261,  Revised  General  Statutes),  which  reads  as  follows: 

"Order  of  titles  and  names  on  ballots. — T^e  ballots  printed  in 
accordance  with  the  provisions  of  this  law  shall  contain  the 
names  of  all  candidates  nominated  as  hereinbefore  provided 
who  have  not  declined.  The  names  of  all  candidates  for  the 
same  office  shall  be  printed  together,  irrespective  of  party. 
But  the  order  in  which  the  titles  to  the  several  offices  to  be 
filled  shall  be  arranged  upon  the  ballots  shall  be  left  to  the 
discretion  of  the  officer  charged  with  the  printing  of  the  said 
ballots." 

The  statutory  provision  above  set  forth  does  not  specifically  re- 
quire the  names  of  candidates  to  be  printed  in  alphabetical  order. 
Such  has  been  the  practice,  however,  for  many  years  and  the  courts 
are  inclined  to  land  their  support  to  an  established  administrative 
construction  of  the  laws. 
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September  11,  1936. 

SHERIFFS— APPOINTMENT  OF  SPECIAL  DEPUTIES  AT  LARGE 
TO  MAINTAIN   ORDER— COMPENSATION 

Dear  Sir: 

This   is   in  reply   to  your  letter  of   September   10.   enclosing   letter 

of    Honorable   ,   Attorney  of  Tampa,    with    reference   to 

the     claim  of  Mr.  .  former  sheriff  of  Hillsborough  County. 

to  be  allowed  credit  for  compensation  paid  to  special  deputies  at  large 
who  served  in  Hillsborough  County  during  the  Primary  Elections  of 
June,  1932,  but  who  vrers  not  assigned  to  any  particular  precincts.  You 

call  my  attention  particularly  to  the  paragraph  of  Mr.  letter 

which  reads  at  follows: 

"The  situation  in  this  county,  created  by  the  intense  par- 
tisanship of  different  factions  in  connection  with  primary  elec- 
tions, in  the  past  few  years  has  been  such  that  almost  anjrthing 
could  happen  during  a  primary  election.  This,  we  think,  is 
common  knowledge  throughout  the  State  and  In  our  opinion 
Justified  having  enough  reliable  men  available  to  maintain  order. 
These  special  deputies  were  not  stationed  at  particular  polling 
places  during  the  primary  elections  "in  which  their  services 
were  required,  but  were  stationed  at  different  points  and  con- 
tinually shifted  from  precinct  to  precinct  for  the  purpose  of 
disbursing  and  controlUng  the  crowds  which  congregated  in  the 
various  places  In  Hillsborough  County,  as  well  as  at  the  poUs, 
there  sometimes  being  more  than  1000  people  assembled  in 
different  precincts  in  the  county,  in  many  cases  with  the  avowed 
purpose  of  taking  charge  of  a  particular  polling  place,  or  polling 
places,  in  the  interest  of  the  faction  they  supported," 

Under  date  of  August  18,  1936.  I  gave  you  my  opinion  to  the  effect 

that    Mr.  would    not   be   allowed   credit  for  compensation    of 

special  deputies  particularly  assigned  to  precincts  in  Hillsborough  Coun- 
ty in  said  primary  elections.  In  the  case  of  special  deputies  at  large 
who  are  not  assigned  to  any  particular  precinct  but  whose  duty  Is  to 
presenre   law  and  order  in  the  community,  a  different  situation  exists; 

inasmuch  as  Mr.  did  not  exceed  the  limitations  of  his  budget 

in  appointing  such  special  deputies  at  large,  he  had  the  right  to  appoint 
same  and  is  entitled  to  include  their  compensation  as  a  proper  expense 
of  admmistering  his  office. 
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September  9,   1936. 

ELECTIONS— REGISTRATION   OF  PERSONS   WHO  CANNOT 
READ  OR  WRITE 

DeoT  Sir.: 

This  is  in  reply  to  your  letter  of  Augxist  31,  in  which  you  inquire 
whether  there  is  any  law  prohibiting  a  supervisor  of  registration  from 
registering  a  person  who  can  neither  read  nor  write. 

Article  VI,  Section  3,  of  the  Constitution  of  Florida  reads  as  follows: 

"ETvery  elector  shall  at  the  time  of  his  registration  take 
and  subscribe  to  the  following  oath:  'I  do  solemnly  swear  or 
affirm  that  I  will  protect  and  defend  the  Constitution  of  the 
United  States  and  of  the  State  of  Florida,  that  I  am  twenty-one 
years  of  age,  and  have  been  a  resident  of  the  State  of  Florida 
for  twelve  months,  and  of  this  county  for  six  montlis,  and  I  am 
Qualified  to  vote  under  the  Constitution  and  laws  of  the  State 
of  Florida.'  "   (Italics  supplied.) 

Section  257,  Compiled  General  Laws  of  Florida,  1927,  reads  as 
follows: 

"Oath  and  identification  of  elector  for  registration. — Upon 
application  for  registration  each  elector  shall  be  required  to 
take  and  subscribe  the  following  oath:  'I  do  solemnly  swear 
(or  affirm)  that  I  will  protect  and  defend  the  Constitution  of 
the  United  States  and  of  the  State  of  Florida;  that  I  am 
twenty  one  years  of  age  and  have  been  a  resident  of  the  State 
of  Florida  for  twelve  months,  and  of  this  county  for  six  months; 
that  I  am  a  citizen  of  the  United  States,  and  that  I  am  qualified 
to  vote  under  the  Constitution  and  laws  of  the  State  of  Florida.' 
The  supervisor  of  registration  and  district  registration  officers 
provided  for,  are  hereby  authorized  and  required  to  administer 
this  oath,  and  the  elector  shall  also  be  required,  under  oath  to 
be  administered  by  the  registration  officer,  to  give  such  de- 
scription of  himself  as  will  be  sufficient  to  clearly  identify  his 
person  with  the  act  of  registration." 

You  will  note  that  the  word  "subscribe"  is  contained  in  both  the 
constitutional  provision  and  the  provisions  of  the  statute.  The  gen- 
erally accepted  meaning  of  the  word  "subscribe"  is  clearly  indicated 
by  the  following  definition  contained  in  Webster's  Twentieth  Century 
Dictionary ; 

"To  sign  with  one's   own  liand." 

It  is  my  opinion  that  the  Constitution  and  Laws  of  Florida  re- 
quire a  person  seeking  to  register  as  a  voter  to  be  able  to  sign  his 
name   to  the  prescribed   oath. 
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August  25,   1936, 

ELECTIONS— ORANGE    COUNTY— CHAPTER    1M29. 
LAWS  OP  PLORIDA 

Dear  Sir: 

This  refers  to  your  communication  of  August  18,  1936,  In  wbJch 
you  state  that  Orange  County  operates  under  the  provisions  of  Chapter 
15629,  Acts  of  1931,  so  that  registration  offices  are  kept  open  for  registra- 
tion the  year  round,  except  as  in  said  Act  provided.  You  request  that 
I  advise  you  whether  you  should  send  out  both  the  general  election  and 
primary  registration  books  to  the  district  registration  officers,  at  the 
commencement  of  the  registration  of  voters  on  the  first  Monday  in 
September. 

I  beg  to  advise  that  you  should,  at  such  time,  pursuant  to  the 
provisions  of  said  Act.  send  out  such  books. 


August  25.  1036. 

ELECTIONS— BALLOT    BOXES 

Deor  Sir: 

Replying  to  your  letter  of  August  18,  1936,  permit  me  to  say  that 
Section  349  of  the  Revised  General  Statutes  of  1920,  being  Section  406 
Compiled  General  Laws  of  1927,  was  amended  by  Chapter  13761,  Acts 
of  1929.  The  law,  as  it  now  exists,  provides  that  the  poll  lists  and  oaths 
of  inspectors  and  clerks,  together  with  all  ballot  boxes,  ballots,  ballot 
stubs,  memoranda,  and  papers  of  all  kinds  used  by  inspectors  and 
clerlts,  shall  be  transmitted  sealed,  by  the  inspectors,  to  the  Supervisor 
of  Registration,  to  be  filed  in  his  office,  "and  carefully  preserved  by 
him  until  after  the  next  succeeding  general  election."  The  law  regard- 
ing the  preservation  of  the  ballot  boxes  until  after  the  next  succeeding 
general  election,  in  my  opinion,  would  prevent  you  from  emptying  one 
set  of  boxes  for  use  in  the  general  election.  Regrettable  as  it  may 
be,  that  this  will  probably  necessitate  the  purchase  of  another  set  of 
ballot  boxes,  I  find  no  authority  in  law  for  emptying  one  set  for  use 
at  such  time. 


August  22.  1936. 

ELECTIONS— SUPERVISOR    OP    REGISTRATION— TRIPLICATE 

REGISTRATION  BOOKS— PUBLICATION  LIST  OF  QUALIFIED 

ELECTORS  MANDATORY 

Dear  Sir: 

In  your  letter  of  August   19,  you  inquire  whether  it  Is  mandatory 
on  the  Supervisor  of  Registration  under  Section  287,  Compiled  General 
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Laws  of  Florida,  and  subsequent  acts,  to  make  up  three  registration 
books  for  the  general  election  so  that  each  election  district  shall  have 
three  registration  books.  You  also  Inquire  what  action,  If  any,  could 
be  taken  against  the  Supervisor  of  Registration  if  he  did  not  comply 
with  this  section. 

It  is  tny  opinion  that  this  provision  of  the  law  prescribes  a  manda- 
tory duty  for  the  Supervisor  of  Registration.  This  duty  could  be  en- 
forced in  the  courts  by  mandamus. 

You  also  inquire  whether  it  is  mandatory  upon  the  Supervisor  of 
Registration  to  publish  a  list  of  qualified  voters  under  Section  284, 
Compiled  General  Laws  of  Florida.  My  answer  is  also  in  the  affirma- 
tive. In  this  connection  you  might  consider  my  opinion  under  date  of 
October  7.  1932,  set  forth  in  the  Biennial  Report  of  the  Attorney  Gen- 
eral for  the  Years  1931-32,  at  pages  1045  and  1046  thereof. 


July  18,  193S. 

ELECTIONS — ELECTORS— REGISTRATION— RESIDENCE — 
GOVERNMENT    WORKERS 
Dear  Sir: 

Replying  to  your  favor  of  July  14th.,  permit  me  to  say. 
A  person  who  has  resided  in  the  State  of  l?lorlda  for  one  year 
and  in  a  county  for  six  months,  with  full  intent  to  make  this  State 
and  the  county  in  which  he  resides  his  permanent  place  of  residence, 
may  register  to  vote  in  the  precinct  in  which  his  permanent  place 
of  residence  is  situated. 

The  counties  are  divided  into  voting  precincts,  and  of  course  if  a 
person  has  his  permanent  place  of  residence  on  a  Federal  Reservation 
which  does  not  lie  within  an  election  precinct,  1  suppose  such  person 
would  be  in  about  the  same  situation  as  one  who  has  his  permanent 
place  of  residence  in  the  City  of  Washington. 

It  has  not  been  the  policy  of  this  office  to  encourage  the  registra- 
tion of  persons  in  Government  work  in  this  State  to  attempt  to  qualify 
as  electors  unless  such  persons  could  conscientiously  subscribe  to  the 
Oath  required  of  all  registrants  under  the  election  laws  of  the  State 
of  Florida. 


August  4,  1938. 

QUALIFICATION  OP  ELECTORS   TO   VOTE— UNIVERSITY 
OF  FLORIDA  STUDENTS 
Dear  Sir: 

Replying   to  your   favor  of  August    1st,,   permit   me  to  say,   Section 
248  of  the  Compiled  General  Laws  of   1927,  prescribes  the  qualification 
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of  electors,  and  if  a  person  applies  to  the  Supervisor  of  Registration 
for  registration  as  an  elector  for  the  General  Election,  and  subscribes 
to  the  oath  required  by  law,  the  registration  officer  must  permit  such 
person  to  register. 

In  view  of  the  law  as  cited,  I  think  it  Is  largely  a  matter  for  the 
individual  student  at  the  University  to  decide  for  himself,  whether 
or  not  he  can  conscientiously  subscribe  to  the  oaths  prescribed  by 
Section  3  of  Article  VI  of  the  Constitution  of  the  State  of  Florida,  and 
the  oath  prescribed  by  Section  373,  page  150  of  the  Compiled  General 
Laws.  The  oath  provided  for  by  Section  3  of  Article  VI  of  the  Con- 
stitution of  the  State  reads  as  follows.  U)-wit: 

"I  do  solemnly  swear  or  affirm  that  I  will  protect  and  defend  the 
Constitution  of  the  United  States,  and  the  State  of  Florida.  That  I  am 
21  years  of  age,  and  have  been  a  resident  of  the  State  of  Florida  for 
12  months,  and  of  this  county  for  6  months,  and  I  am  qualified  to  vote 
under  the  Constitution  and  laws  of  the  State  of  Florida".  The  oath 
prescribed  by  Section  373  on  page  150  of  the  Compiled  General  Laws 
reads  as  follows,  to-wit: 

"1  having  been  first  duly  sworn,  say,  upon  oath  that  the 
statement  here  entered  opposite  my  name,  as  to  my  qualifica- 
tions  as  an  elector,  are  true". 

See    also    page   149,   First   Division,   Compiled  General  Laws,   which 

is  a  part  of  Section  373,  mentioned  above. 


August  8,  1936. 

ELECTIONS—BALLOTS — BLANK    LINES 

Deor  SiT: 

Replying  to  your  favor  of  August  6th,,  permit  me  to  say,  upon 
the  Genera)  Election  ballot  there  wlU  be  a  blank  line  for  electors  to 
write  in  the  name  of  a  candidate  for  any  office  which  is  subject  to 
be  filled  by  election  in  the  November  General  Election,  There  will,  of 
course,  be  seven  blank  lines  under  the  names  of  the  Presidential  Electors, 
and  if  a  person  does  not  desire  to  vote  for  any  person  whose  name  la 
printed  on  the  General  Election  Ballot,  but  does  desire  to  vote  for  some 
other  person,  the  voter  should  write .  the  name  or  names  on  the  blank 
lines  and  put  a  cross  mark  in  front  of  the  name,  that  is.  to  the  left 
of  the  name  after  it  is  written  In  on  the  ballot. 
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Octat)er  2,  1936. 

GENERAL  ELECTIONS— BALLOTS— BLANK  LINES 

Dear  Sir: 

Replying  to  your  favor  of  October  1st.,  pennit  me  to  say,  there  will 
be  blank  lines  on  the  General  Election  ballot  equal  to  the  number  of 
offices  to  be  filled.  The  voter  may  write  in  the  name  of  his  choice 
and  put  a  cross  mark  before  the  name  written.  The  election  officials 
are  presumed  to  count  and  tally  such  votes  the  same  as  they  would 
do  if  the  name  was  printed  on  the  ballot. 

October  1.  1936. 

PUBLICATION  LIST  OF  QUALtPIED  ELECTORS  MANDATORY 

Dear  Sir: 

Replying  to  your  favor  of  September  29th.,  permit  me  to  say,  Section 
284  of  the  Compiled  General  Laws  of  1927  requires  the  Supervisors  of 
Registration  of  the  several  counties  of  the  State  to  have  published  a 
certified  list  of  the  registered  and  qualified  electors  of  each  election 
district  prior  to  the  GSeneral  Election. 

The  Section  Is  a  mandatory  requirement. 

You  ask  to  be  advised  regarding  the  penalty  that  might  be  im- 
posed if  you  failed  to  have  the  list  published.  In  reply  permit  me  to 
say.  that  where  an  officer  is  required  by  law  to  perform  a  duty,  his 
wilful  failure  to  perform  such  duty  subjects  him  to  removal  from  office 
by  the  Governor. 


October  3.  1936. 

ELECTIONS— PUBLICATION  LIST  OF  QUALIFIED  VOTERS 

MANDATORY 

Dear  Sir: 

Replying  to  your  favor  of  October  2nd.,  permit  me  to  say  the 
requirement  that  list  of  registered  and  qualified  electors  be  published 
prior   to   General   Election   is  mandatory. 


I 
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September  30.  1938. 

ELECTIONS— LAST  DAY   OP  REGISTRATION   AND   PAYMENT 

OF  POLL  TAXES 

Dear  Sir: 

* 

This  is  In  reply  to  your  request   for  my  opinion   concerning  the 
last   date   for   the   payment  of  poll   taxes   and  for  registration  lor  the 
.election  to  be  held  on  November   3,   1936. 

Under  the  statutes  of  the  State  of  Florida,  to- wit:  Sections  248  and 
263,  Compiled  General  Laws  of  Florida,  1927,  the  last  date  for  both  pay- 
ing poll  taxes  and  for  registration  for  said  election  is  October  10.  1936, 


October  12,  1936. 

ELECTIONS— VOTERS— REGISTRATION 

Dear  Sir: 

Replying  to  your  favor  of  October  9,  permit  me  to  say  Section  257. 
Compiled  General  Laws,  1927,  reads  as  follows,  to-wit: 

"Upon  application  for  registration,  each  elector  shall  be  required 
to  take  and  subscribe  the  following  oath:  "I  do  solemnly  swear  (or 
affirm)  that  I  will  protect  and  defend  the  Constitution  of  the  United 
States  and  the  State  of  Florida,  that  I  am  twenty-one  years  of  age  and 
have  been  a  resident  of  the  State  of  Florida  for  twelve  months  and  of 
this  comity  for  six  months:  that  I  am  a  citizen  of  the  United  States 
and  that  I  am  qualified  to  vote  under  the  Constitution  and  Laws  of  the 
State  of  Florida'.  The  supervisor  of  registration  and  district  registration 
officers  provided  for  are  hereby  authorized  and  required  to  administer 
this  oath,  and  the  elector  shall  also  be  required,  under  oath,  to  be 
administered  by  the  registration  officer,  to  give  such  description  of 
himself  as  will  be  sufficient  to  clearly  identify  his  person  with  the  act 
of  registration." 

It  appears  from  the  section  quoted  above  that  the  applicant  for 
registration  should  be  required  to  sign  the  oath  quoted  above.  The 
word  "subscribe"  has  been  construed  to  mean  the  signing  of  a  person*a 
name;  however,  we  find  Baldwin's  Century  Edition  of  Bouvier's  Law 
Dictionary  cites  Supreme  Court  opinions  where  it  Is  said 

"Subscribe  may  sometimes  be  construed  to  mean  to  give  consent  to  or 

to  attest." 
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October  24.  1936. 
ELECTIONS — QENERAL— STICKERS   ON  BALLOTS,   ETC. 
Dear  Sir: 

Replying  to  your  favor  of  October  23rd.,  in  which  you  request  me 

to  answer  several  duestions  relative  to  the  laws  governing  the  holding 
of  a  General  Election,  permit  me  to  say.  I  will  answer  your  questions 
in  the  order  in  which  you  have  propounded  them. 

(1)  You  ask  to  be  advised  whether  or  not  stickers  may  be  used 
on  the  General  Election  ballots.  In  reply  to  this  question  permit  me  to 
say.  the  use  of  stickers  on  General  Election  ballots  would  probably  in-> 
validate  the   ballots. 

(2)  In  reply  to  your  second  question,  permit  me  to  say,  that  where 
the  name  of  a  person  is  written  in  on  the  General  Election  ballot,  under 
the  provisions  of  Section  331  of  the  Compiled  General  Laws,  the  cross 
mark  must  be  made  iti  the  appropriate  place,  in  front  of.  or  to  the 
left  of  the  person's  name. 

(3>  In  reply  to  your  third  question,  permit  to  say.  Section  8161 
Of  the  Compiled  General  Laws  of  1927,  the  same  being  Section  5897  of 
the  Revised  General  Statutes,  prohibits  a  voter  taking  into  the  elec- 
tion booth  any  mechanical  device,  ticket  or  memoranda,  printed  or 
written,  other  than  the  official  ballot  or  ticket,  to  enable  him  to  mark 
said  ballot  or  ticket.  This  Act  refers  to  the  General  Election  and  also 
to  the  Primary  Election.  See  Section  2,  Chapter  4536,  Acts  of  1897, 
and  Acts  subsequent  thereto.  The  penalty  for  a  person  violating  this 
provteion  is  a  fine  of  not  less  than  ten  nor  more  than  one  hundred  dol- 
lars, or  imprisonment  for  not  more  than  three  months. 

(4)  In  reply  to  your  fourth  question,  permit  me  to  say,  it  appears 
that  Section  8170,  Compiled  General  Laws,  relative  to  distribution  of 
literature,  etc.  against  a  candidate  on  the  day  of  election,  pertains  to 
the  Primary  Election,  however,  it  seems  to  me  that  Section  8152,  Com- 
piled General  Laws,  prohibiting  the  corrupt  influencing  of  an  elector 
on  the  day  of  election,  may  apply  to  the  General  Election,  inasmuch 
as  said  Section  is  Section  3  of  Chapter  1637,  Acts  of  1888,  which  was 
enacted  prior  to  the  Primary  Election  law.  You  will  observe  that  the 
Section  provides  a  penalty  to  be  imposed  upon  any  person  who  by  any 
corrupt  means  or  device,  either  directly  or  indirectly  attempts  to  in- 
fluence any  elector  in  this  State  in  giving  bis  vote  or  ballot,  etc. 

<5>  In  reply  to  your  fifth  question,  permit  me  to  say,  Sections  341 
and  342,  Compiled  General  Laws,  1927,  governs  the  powers  and  duties 
of  the  election  inspectors,  including  those  of  the  clerk  of  election.  The 
clerk,  of  course,  is  a  member  of  the  election  board,  however,  the  law 
refers  to  action  by  the  inspectors  and  clerk,  and  it  is  my  view  that  the 
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inspectors,  of  course,  should  not  permit  the  cJerk  to  do  anything  con- 
trary to  the  laws  governing  the  conduct  of  elections. 

(6)  In  answer  to  your  sixth  question  relative  to  the  appointment 
and  filling  of  vacancies  on  the  board  of  Inspectors  for  the  General 
Election,  permit  me  to  say,  this  subject  is  covered  by  Section  305.  306 
and  307  of  the  Compiled  General  Laws.  You  will  observe  that  Section 
307,  Compiled  General  Laws,  provides,  as  follows,  to- wit: 

"In  case  of  the  absence  or  refusal  to  act  of  any  of  the  clerks  or 
inspectors  of  election  appointed  by  the  Board  of  County  Commissioners 
for  any  district  or  poUing  place,  the  qualified  electors  present  favoring 
the  ticket  which  the  absent  Inspector,  inspectors  or  clerk  had  been 
chosen  to  represent,  shall  choose  from  among  their  number  one  inspector, 
inspectors  or  clerk  as  will,  together  with  the  Inspector,  Inspectors  or 
clerk  present  constitute  a  board  of  four;  provided,  the  inspector.  In- 
spectors or  clerk  so  chosen  shall,  (if  any  such  be  present)  represent 
the  same  political  party  that  the  absent  inspector.  Inspectors  or  clerk 
would  represent  if  present,"  etc. 

You  will  observe  that  the  law-makers  evidently  contemplated  the 
possibility  of  there  not  being  present  a  number  of  the  poUtical  party 
of  which  the  absent  inspector,  or  inspectors  refusing  to  serve,  was  a 
member  of,  hence  the  words  in  parenthesis  which  appears  in  the  statute, 
and  reads  as  follows:  C'lf  any  such  be  present" K  It  appears  to  me  from 
the  provision  of  the  statute,  that  is,  Section  307.  that  if  on  the  day 
of  the  election  one  of  the  Democratic  or  Republican  inspectors  falls 
to  appear  or  refuses  at  the  time  the  polls  are  required  to  be  opened, 
to  act.  the  other  inspectors  or  authorized  to  appoint  in  his  place  a 
member  of  either  poUtical  party,  provided,  of  course,  such  person  is  a 
duly  qualified  elector. 

It  is  my  opinion  that  once  the  board  of  inspectors  has  been  duly 
organized  according  to  law  and  has  begun  to  conduct  the  election,  that 
no  other  person  has  any  authority  to  insist  upon  a  change  behig  made 
in  the  personnel  of  the  board  of  Inspectors. 

You  ask  to  be  advised  what  the  procedure  should  be  in  the  event 

one  of  the  inspectors  become  ill  or  gets  tired  and  refuses  to  continue  to 
act.  In  answer  to  this  proposition,  permit  me  to  say,  I  tliink  the  pro- 
cedure should  be  the  same,  and  the  Inspectors  should  be  governed  by  the 
same  rule  as  that  stated  above,  viz:  where  a  member  of  the  board  fails 
to  appear  at  the  time  for  the  opening  of  the  polls. 

(7)  Replying  to  your  seventh  question,  permit  me  to  say  that  Sec- 
tion 341.  Compiled  General  Laws,  provides  for  the  canvass  of  the  ballota 
by  the  inspectors.  Section  342  provides  for  a  proclamation  of  the  result 
and  the  returns,  and  we  find  in  Section  342  a  provision  which  reads 
as  follows,   to-wit: 

"The  canvass  being  completed  the  results  shall  be  properly  pro- 
claimed.    DupUcate  certificates  of  the  result  of  the  election  shall  be 
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drawn  up  by  the  inspectors  or  clerk  at  each  and  every  election  district, 
which  shall  contain  in  words  written,  at  full  length,  the  name  of  each 
person  voted  for  for  each  office,  and  the  number  of  votes  cast  for  each 
person  for  such  office,  and  if  any  question  shall  be  submitted  to  an  elec- 
tion, such  certificate  shall  also  contain  the  number  of  vot«s  cast  for 
and  against  such  question;  which  certificate  shall  be  signed  by  the  in- 
spectors and  clerk,  and  one  of  such  certificates  shall  be  fay  one  of  the  in- 
spectors delivered,  without  delay,  securely  sealed,  to  the  Supervisor  of 
Registration,  and  the  other  to  the  County  Judge  of  the  County". 

The  same  Section  contains  a  provision  governing  the  disposition  of 
the  poll  lists,  oaths  of  the  inspectors  and  clerks,  ballot  boxes,  ballots, 
ballot  stubs,  etc..  and  the  provision  reads  as  follows,  to- wit: 

"The  poll  lists,  oaths  of  the  inspectors  and  clerks,  together  with  all 
ballot  boxes,  ballots,  ballot  stubs,  memoranda  and  papers  of  all  kinds 
used  by  the  inspectors  and  clerks  in  conducting  such  election  shall  also 
be  transmitted,  sealed  up  by  the  inspectors,  with  the  certificates  of  the 
result  of  the  election  to  the  Supervisor  of  Registration  to  be  filed  in 
his  office." 

A  construction  of  the  provision  last  above  mentioned  appears  to 
mean  that  one  certificate  shall  be  sealed  up  in  the  ballot  box,  together 
with  the  other  papers  and  documents  referred  to.  On  the  question  of 
whose  duty  it  is  to  deliver  the  ballot  boxes  with  the  papers  and  docu- 
ments referred  to  sealed  up  therein  to  the  Supervisor  of  Registration  to 
be  fUed  in  his  office,  the  section  does  not  appear  to  be  clear;  however, 
I  think  a  fair  construction  of  the  provision  would  be  to  say  that  at 
least  one  inspector  should  be  designated  to  transmit  the  ballot  box  to 
the  Supervisor  of  Registration,  and  that  all  of  the  inspectors  should  be 
permitted,  if  they  so  d^ire.  to  accompany  the  Inspector  designated  to 
deliver  the  ballot  box.  We  do  not  And  a  provision  in  the  statute  au- 
thorizing the  Sheriff  or  any  deputy  to  make  delivery  of  the  ballot  box. 
nor  to  participate  in  the  delivery  thereof,  nor  do  we  find  any  provision 
for  the  payment  of  mileage  to  the  Sheriff  or  his  deputy  for  making 
such  delivery.  Nor  do  we  find  a  provision  for  the  payment  of  mileage 
to  one  or  more  of  the  inspectors  for  making  delivery,  and  the  ques- 
tion of  whether  or  not  mileage  should  be  allowed  to  an  inspector,  or 
to  inspectors  for  making  delivery  of  the  ballot  box,  depends  upon  the 
question  of  whether  or  not  such  expense  may  be  allowed  under  the 
law.  It  may  be  that  mileage  for  delivery  of  the  ballot  box  would 
be  allowed  by  the  Board  of  County  Commissioners  from  the  funds 
designated  "for  expense  of  conducting  election".  It  appears  that  the 
statute  may  contemplate  a  delivery  of  the  ballot  box  by  all  of  the 
inspectors,  however,  inasmuch  as  the  statute  is  vague  and  indefinite  on 
that  point,  we  are  not  in  position  to  say  as  a  matter  of  law,  that  this 
duty  can  not  be  performed  by  one  or  more  of  the  inspectors. 

Trusting  that  I  have  answered  your  several  questions  satisfactorily, 
with  best  wishes  and  kind  persona!  regards,  I  am 
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August   29.   1936. 

ELECTIONS-SELECTION  OP  NOMINEE  WHEN  TIE  VOTE  AND 
NO  EXECUTIE   COMMITTEE 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  August  27. 

When  no  county  executive  comroittee  has  been  elected,  it  becomes 
the  duty  of  the  Chairman  of  the  State  Executive  Committee  to  fill 
all  such  vacancies  by  appointment  from  among  the  members  of  the 
party  residing  in  the  election  districts  where  the  vacancies  occur.  See 
Section  361.  Compiled  General  Laws,  1934  Supplement,  The  executive 
committee  so  appointed  would  then  proceed,  under  Section  411.  Com- 
piled General  Laws,  1934  Supplement,  to  select  a  nominee. 


May  23.  1936. 

ELECTIONS— PRIMARY— NOMINATIONS    BY    MAJORTTY 

Dear  Sfr.' 

I  am  just  in  receipt  of  your  letter  of  the  22nd  instant,  in  which 
you  ask  whether  the  nomination  of  supervisor  of  registration  is  made 
by  a  plurality  or  by  majority  in  the  primary. 

Section  389  of  the  Compiled  General  Laws  of  Florida  1927  pro- 
vides that  the  State  Executive  Committee  may  by  resolution  declare 
for  the  nomination  of  candidates  for  other  than  elective  offices.  The 
State  Democratic  Executive  Committee  by  Resolution  No.  l  duly  cer- 
tified to  the  Secretary  of  State,  provided  as  follows: 

"Section  S.  That  candidates  of  the  Democratic  Party  of 
Florida  shall  be  nominated  in  the  Democratic  primary  to  be  held 
on  the  first  Tuesday  after  the  first  Monday  in  June.  1936. 
in  cases  where  no  nomination  is  made  then  in  the  second  primary 
to  be  held  on  the  4th  Tuesday  after  the  first  Monday  in  June. 
1936,  tor  the  following  appointive  offices,  to- wit: 


"g.      County    Supervisors   of   Registration  whose   terms   of 
office  expire  in  the  year  1937,  or  prior  thereto;   •   •   •  •." 

It  appears,  therefore,  that  under  the  resolution  of  the  state  Demo- 
cratic Executive  Committee,  a  majority  is  required  to  nominate  for 
this  office,  as  well  as  all  the  other  non-elective  offices  which  were  in- 
cluded in  this  resolution. 
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June  1,  1936. 

ELECTIONS — ELECTORS— ASSISTANCE    IN    MARKING    BALLOT 

Dear  Sir; 

In  response  to  your  verbal  request  of  this  date  for  Information  re- 
Bsrding  the  manner  in  which  assistance  should  be  rendered  to  voters 
who  require  assistance  at  the  polls,  permit  me  to  say: 

Where  a  voter  is  given  assistance  in  marking  his  ballot,  at  least 
two  of  the  Inspectors  should  be  present  to  assist  him.  The  Inspectors 
of  elections  are  only  authorized  to  act  as  a  board  or  body,  and  there- 
fore, a  majority  at  least  of  them  should  participate  in  action  allowed 
to  be  performed  by  the  Inspectors.  In  assisting  voters  to  mark  their 
ballots,  the  Inspectors  are  not  allowed  themselves  to  mark  the  ballot, 
except  in  the  case  of  absolute  necessity,  such  as  physical  Inability  of  the 
voter  to  use  his  hands  or  complete  blindness.  In  other  words,  in  case 
of  partial  disability  which  might  entitle  a  voter  to  assistance,  the  voter 
should  help  himself  as  far  as  possible.  The  Inspectors  should  Inform  the 
voter  as  to  who  the  candidates  are  on  the  ticket,  and  let  the  voter  in- 
dicate the  candidate  of  his  choice  to  be  marked. 

Section  332  of  the  Compiled  General  Laws  provides  that  the  voter 
may  have  the  assistance  of  the  "Inspectors".  You  will  observe  that  the 
plural  and  not  the  singular  is  used  in  the  statute.  The  statute  also  pro- 
vides that  the  "Inspectors"  shall  retire  to  a  booth  with  the  voter  and 
assist  him  in  marking  his  ballot.  Section  333  requires  that  all  voters 
be  excluded  from  hearing  the  transaction  between  the  Inspectors  and 
electors  before  the  ballot  is  marked.  In  other  words,  the  law  requires  the 
Board  of  Inspectors  to  assist  voters  who  require  assistance,  and  no  in- 
dividual Inspector  has  the  right  to  give  such  assistance  by  himself. 


May  5,  1936. 
ELECTIONS— REGISTRATION— CHANGE   OP   PARTY   AFFILIATION 
Dear  Sir: 

Replying  to  your  favor  of  May  2nd.,  in  which  you  state  that  Mr. 
"A"  registered  in  September  1934  for  the  General  EHection  of  that 
year,  and  that  at  that  time  he  was  under  the  distinct  Impression  that 
he  had  registered  as  a  Democrat,  and  had  been  previously  registered  as 
a  Democrat  In  Palm  Beach  County.  That  he  did  on  April  29th.  1936 
file  qualification  papers  for  nomination  as  a  candidate  for  County  Com- 
missioner and  subscribed  to  the  required  oath  before  the  Clerk  that 
he  was  a.  Democrat,  and  in  which  you  ask  to  be  advised  whether  or  not 
he  is  eligible  as  a  candidate  in  the  Democratic  Primary,  permit  me  to  say : 

Except  in  those  counties  where  persons  are  required  to  register 
biennially  under  Section  310  of  the  Revised  General  Statutes,  no    person 
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who  is  already  a  registered  voter  of  the  county  has  a  right  to  change  his 
party  affUIlations,  except  in  the  manner  provided  by  Section  309  of 
the  Revised  General  Statutes,  which  require  that  such  person  in  order 
to  change  his  party  affilliation  shall  make  application  in  writing,  duly 
signed  by  him,  to  the  Supervisor  of  Registration  at  least  60  days  before 
the  day  of  the  Primary,  and  upon  such  application  being  made,  the 
Supervisor  of  Registration  shall  note  the  party  affUliatlon  upon  the 
registration  bootcs.  and  furnish  to  the  person  requesting  the  change  a 
certificate  showing  such  change. 

Every  voter  has  ample  time  to  change  his  party  affilliation.  and 
the  60  day  period  for  so  doing  was  deliberately  fixed  in  order  to  pre- 
vent promiscuous  changes  just  before  the  Primary,  thereby  causing 
confusion  in  the  holding  of  the  election. 


,  April  29,  1936. 

ELECTIONS — ABSENTEE    BALLOTS— FOREIGN   BORN    WOMAN 
MARRIED  TO   AMERICAN 

Dear  Sir: 

Replying  to  your  favor  of  April  27th,,  permit  me  to  say  there  is 
no  provision  for  a  person  who  is  outside  the  United  States  casting 
Absentee  Ballot. 

In  reply  to  your  second  question  I  would  state  that  a  Foreign  born 
woman  married  to  an  American  citizen  may  vote  in  Florida,  provided 
she  has  been  married  for  one  year  and  is  otherwise  qualified. 


May  8.   1936. 

ELECTIONS— VOTERS—MARRIED   WOMAN  REGISTERED    UNDER 
MAIDEN  NAME  BEFORE  MARRIAGE 

Dear  Sir: 

Replying  to  your  favor  of  May  7th..  in  which  you  state  that  an 
unmarried  woman  registered  in  your  county  in  May  1928.  and  that 
four  years  ago  she  married,  and  that  her  name  has  never  been  changed 
on  the  registration  books,  and  in  which  you  ask  to  be  advised  whether 
or  not  you  are  authorized  at  this  time  to  change  her  name  on  the 
register,  permit  me  to  aay: 

When  a  woman  registers  under  her  name  as  a  single  person,  her 
registration  must  be  carried  on  the  books  in  that  name,  notwithstanding 
the  fact  that  she  may  marry  and  assume  another  name  in  which  she 
pays  her  poll  tax.  There  appears  to  be  no  authority  for  the  Supervisor 
of  Registration  to  change  his  registration  books  so  as  to  show  the  mar- 
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ried  name  of  the  woman  In  question.  By  this  I  do  not  mean  that  the 
woman  may  not  vote  merely  because  she  has  married  since  registering 
under  her  maiden  name,  but  in  order  for  her  to  satisfy  the  Inspectors 
of  election  that  she  is  the  identical  person,  who,  under  another  name 
registered,  she  should  produce  some  evidence  for  the  election  officials, 
such  as  a  marriage  certificate,  to  show  that  her  name  has  been  changed, 
and  that  she  is  the  same  person  appearing  on  the  registration  books  as 
an  unmarried  woman. 

Of  course,  where  the  woman  is  known  personally  by  the  election 
Inspectors  who  knew  her  by  her  maiden  name,  and  know  that  she  Is 
now  married,  I  do  not  think  the  election  Inspectors  would  require  her 
to  submit  proof  that  she  is  the  identical  person. 


May   16,   1936. 

ELECTIONS— INSANE    PERSONS—COURT    ADJUDICATION    OF 
RESTORATION  OP  SANITY 

Dear  Sirr 

Replying  to  yours  of  May  1 4  th.,  permit  me  to  say  Section  248  of  the 
Compiled  General  Laws  of  1927  provides  that  the  following  classes  of 
persons  shall  not  be  entitled  to  vote: 

first.      Persons  not  duly  registered  according  to  law. 

Second.     Persons  under  guardianship,  including  those  kept 
in  or  confined  in  arty  public  prison. 

Third.    Persons  who  are  insane  or  idiotic. 

Where  a  person  has  once  been  judicially  adjudged  insane,  it  Is 
necessary  for  such  person  before  he  can  be  considered  legally  sane  to 
have  the  Circuit  Court  adjudicate  restoration  of  sanity. 


Majr  7,  1936. 

El^XJTIONS — CONVICTS  VOTING 

2>eor  Sir:  ' 

I  am  in  receipt  of  your  letter  of  the  22nd  ultimo  making  inquiry  as 
to  whether  a  person  who  serves  14  months  In  the  Federal  Penitentiary 
to  Atlanta,  Georgia,  may  vote  and  serve  as  an  election  inspector. 

Section  4  of  Article  VI  of  the  State  Constitution  provides  that  no 
person  convicted  of  a  felony  by  a  Court  of  Record  unless  restored  to 
civil  rights  shall  be  qualified  to  vote  in  any  election. 

Section  5  of  Article  VT  of  the  State  Constitution  provides  that  the 
Legislature  shall  have   power  to  exclude  from  every  office  within  the 
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State  and  from  the  right  of  suffrage  all  persons  convicted  ot  bribery. 
perjury,  larceny  or  of  Infamous  crime. 

Section  248.  Compiled  General  Laws  of  Florida,  1927.  provides 
that  no  persons  who  may  have  been  convicted  of  any  felony  by  any 
Court  of  Record  shall  be  entitled  to  vote. 

Section  458,  Compiled  General  Laws  of  Florida,  192T.  provides 
that  all  persons  convicted  of  bribery,  larceny,  perjury,  or  any  other 
Infamous  crime,  shall  be  excluded  from  every  office  of  honor  tn  this 
State  and  from  the  right  of  suffrage. 

Section  8495,  Compiled  Oeneral  Laws  of  Florida.  1927.  provides 
that  all  persons  who  may  receive  full  pardons  from  the  Board  of 
Pardons  shall  be  entitled  to  all  the  rights  of  citizenship  enjoyed  by 
thein  before  their  conviction,  whether  the  pardon  is  granted  before  or 
after  the  expiration  of  the  sentence  or  payment  of  the  petutlty. 

Section  2  of  Article  n  of  the  United  States  Constitution  provides 
that  the  President  shall  have  power  to  grant  reprieves  and  pardojis 
far  offenses  against  the  United  States,  except  in  cases  of  Impeachment. 

If  the  party  you  have  in  mind  was  convicted  and  served  time  for 
any  of  the  offenses  mentioned  tn  the  above  provisions  of  the  State 
Constitution  and  statutes,  he  would  not  be  authorized  to  vote  or  to 
serve  as  an  election  hispector  unless  he  has  had  his  civil  rights  restored. 


May  27,  1B3Q. 

ELECTIONS— HOURS   OF  OPENING  AND  CLOSING   POLLS 

Dear  Sir: 

Replying  to  yours  of  May  2eth..  permit  me  to  say.  Section  309  of 
the  Complied  General  Laws  of   1927,  reads  as  follows,  to -wit: 

"The  polls  shall  be  opened  at  such  voting  places  at  8  o'clock 
A.M,  on  the  day  of  the  election,  and  shall  be  kept  open  until 
sundown  of  the  same  day.  the  time  to  be  observed  for  such  open- 
ing and  closing  of  the  polls  to  be  regulated  by  the  customarr 
time  in  Standard  use  in  such  locality.  The  Inspectors  may.  how- 
ever, adjourn  between  twelve  and  one  o'clock  for  half  an  hour. 
The  Inspectors  shall  make  public  proclamation  of  the  opening  and 
closing  of  the  polls,  and  the  midday  adjournment.  During  the 
adjournment  the  ballot  box  shall  be  kept  in  the  possession  of 
and  in  view  of  two  of  the  Inspectors,  who  shall  not  have  the  key 
thereof,  and  during  the  election  and  canvass  of  the  vote,  ballot 
box  shall  not  be  concealed  from  the  public". 
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May  21.  1936. 

ELECT[ONS— DEPUTY    SHERIFF— -WHERE    SERVICES    MAY   BE 

RENDERED 

Jiear  Sir: 

Replying  to  yours  of  May  20th..  permit  me  to  say.  Section  339  of 
the  Compiled  General  Laws  of  1927  provides  that: 

"There  shall  be  at  each  polling  place  in  each  election 
district  a  Deputy  Sheriff,  to  be  deputized  for  such  purpose  by 
the  Sheriff  of  the  County,  who  shall  be  required  to  be  present 
during  the  whole  time  that  the  polls  are  kept  open  and  until 
the  election  is  completed,  who  shall  be  subjected  to  all  lawful 
commands  o!  the  Inspectors,  and  who  shall  see  that  there  is  no 
interruption  of  good  order.  Such  Deputy  Sheriff  shall  have  power. 
when  necessary  to  maintain  the  peace,  to  summon  a  posse  from 
among  the  bystanders  to  aid  him  in  maintaining  the  peace  and 
good  order  at  the  polls". 

Section  8160  of  the  Compiled  General  Laws  of  1927  reads  as  follows, 
to-wit : 

"Any  person  when  summoned  or  called  upon  by  the  Sheriff 
or  Deputy  Sheriff,  who  shall  fail  or  refuse  to  assist  him  in 
maintaining  the  peace  and  good  order  at  the  polls,  shall  be 
fined  in  a  sum  not  to  exceed  two  hundred  and  fifty  dollars  or 
be   imprisoned  not  to  exceed  six  months". 

It  appeal's  from  the  provisions  of  the  two  Sections  quoted  above, 
that  the  law  does  not  contemplate  the  deputization  of  more  than  one 
person  for  each  election  district,  and  certainly  not  more  than  one 
would  be  entitled  to  compensation.  However,  if  the  Sheriff  should  depu- 
tize several  persons  and  such  persons  were  appointed  and  qualified  as 
regular  Deputy  Sheriffs  are,  I  do  not  know  of  any  reason  why  a  Deputy 
Sheriff  could  not  assist  in  enforcing  the  law  at  any  time  and  at  any 
place  in  the  county  he  might  happen  to  be  on  the  day  of  the  election. 


April  23,    1936. 

ELECTIONS— PILING    FEE    OP    CANDIDATES— AMOUNT 

Dear  Sir.- 

Replying  to  your  favor  of  April  20th,.  permit  me  to  say  a  candidate 
would  be  required  to  pay  his  filing  fee  and  committee  Assessment 
based  on  the  net  income  of  a  fee  office  as  shown  by  the  records  to 
have  been  paid  for  the  year  preceding  the  year  in  which  the  candidate 
qualifies  to  nm  for  office.  In  other  words,  if  the  gross  receipts  of  the 
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office  are  $3,000.00  axid  the  expense  of  the  office  is  $600.00.  aod  the 

net   amount   of  compensation  received   by   the  officer   is  $2,400.00.   then 
the  qualification  fee  should  be  based  upon  a  compensation  of  $2,400.00. 

April  21.  1938. 

ELECTIONS— QUALIFICATION    OF    CANDmATES    IN    COUNTY 

Dear  Sir: 

Replying  to  your  favor  of  April  20th.,  relative  to  whether  or  not 
a  candidate  for  nomination  to  a  non -elective  office  where  the  candi- 
date is  to  be  voted  for  wholly  within  a  single  county  should  qualify  with 
the  Secretary  of  State  or  the  Clerk  of  the  Circuit  Court  where  the 
office  is  placed  in  the  Primary  by  Resolution  of  a  political  party,  and 
when  the  nomination  is  for  appointment  to  a  State  office,  permit  me 
to  say: 

When  the  State  Executive  Committee  of  a  political  party  by  Reso- 
lution places  a  non -elective  office  in  the  Primary,  we  thinlc  that  those 
who  desire  to  qualify  as  candidates  for  nomination  should  be  guided  in 
qualifying  as  a  candidate  for  nomination  by  the  same  law  which  pre- 
scribes the  manner  in  which  candidates  for  elective  offices  are  guided. 

Section  5  of  Chapter  13761,  Laws  of  Florida,  Acts  of  1929.  pre- 
scribes the  procedure  for  qualification  by  candidates  who  are  to  be 
voted  for  wholly  within  a  single  County.  The  Section  reads  as  follows, 

to-Tuflt: 

"Each  candidate  for  nomination  for  an  office  to  be  voted 
for  wholly  within  a  single  county  shall  file  his  sworn  state- 
ment and  receipt  for  Committee  assessment,  if  any  has  been 
levied,  with,  and  pay  his  filing  fee  a^  herein  required,  to  the 
Clerk  of  the  Circuit  Court  of  said  county,  who  shall  receive  the 
same  in  his  capacity  as  Clerk  of  the  Board  of  County  Commis- 
sioners of  said  county,  not  less  than  25  days  previous  to  the  day 
of  the  Primary  Election". 

The  Judge  of  the  Circuit  Court  in  and  for  Duval  County  under 
the  Resolution  of  the  Democratic  Executive  Committee  Is  subject  to 
nomination  in  the  Primary  Election  to  be  held  this  year.  The  office 
is  one  to  be  voted  for  wholly  within  Duval  County.  The  office  of 
Circuit  Judge  is  a  State  office,  and  while  we  realize  and  admit  that 
the  question  of  whether  or  not  a  candidate  for  said  office  should  qualify 
with  the  Secretary  of  State  or  the  Clerk  of  the  Circuit  Court  is  de- 
batable, we  are  convinced  that  the  weight  of  legal  authority  favors 
qualification  by  such  candidate  with  the  Clerk  of  the  Court  as  pre- 
scribed by  Section  5  of  Chapter  13761,  Acts  of  1929.  The  Secretary  of 
State  concurs  in  this  view  of  the  matter,  and,  therefore,  this  office 
holds  that  a  candidate  for  nomination  to  an  office  where  the  candidate's 
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□omiimtion  is  to  be  voted  for  wholly  witbln  a  single  county,  should 
qualify  with  the  Clerk  of  the  Circuit  Court  of  said  county,  as  provided 
by  SecUon  5  of  Chapter  13761,  Acts  of  1929. 

April  22,  1938. 

ELECTIONS— REGISTRATION— SPECIAL  ACTS 

Dear  Sir: 

Replying  to  your  favor  of  April  20th.  in  which  you  refer  to  Chapter 
17222  Acts  of  1935.  Laws  of  Florida,  which  provides  that  the  Registra- 
tion boo]£s  nmy  be  kept  open  until  not  later  than  30  days  before  any 
Primary  or  General  Election  in  the  year  1936  and  subsequent  years 
in  counUes  having  a  population  of  not  less  than  18,500  and  not  more 
than  18,800  according  to  the  last  preceding  Federal  Census,  permit  me 
to  say: 

Section  20  of  Article  HI  of  the  Constitution  provides  that  the  Legis- 
lature shall  not  pass  Special  or  local  laws 

•■for    opening   and   conducting    elections   for   State    and  County 
officers". 

It  appears  from  the  provision  quoted  above  that  the  organic  law 
contemplates  only  general  laws  uniform  throughout  the  State  for  elec- 
tions to  be  held  for  the  election  of  State  and  county  officers,  and  it 
might  be  said  that  the  registration  of  electors  is  only  incidental  to 
the  "opening  and  conducting  of  elections  for  State  and  County  officers". 
and,  therefore,  does  not  faU  within  the  inhibitory  provision  of  the  or- 
ganic law.  However  this  may  be.  as  a  matter  of  public  policy,  if  for 
no  other  reason,  all  laws  pertaining  to  Primaries  and  General  Elections 
for  the  nomination  and  election  of  State  and  County  Officers  should 
be  uniform  in  operation  throughout  the  State. 

The  statute  in  question  is  contrary  to  the  General  Law  providing 
for  the  opening  and  closing  of  the  Registration  books  prior  to  Primary 
Elections  and  General  Elections  held  for  nomination  and  election  of 
State  and  County  officers.  However,  an  administrative  officer  is  not 
authorized  to  declare  an  Act  of  the  Legislature  invalid,  therefore,  this 
office  is  not  in  position  to  say  that  the  Registration  books  in  counties 
of  population  designated  in  Chapter  17222.  Laws  of  Florida,  Acts  of  1935, 
can  not  remain  open  until  thirty  days  prior  to  the  day  of  Election, 
which  in  this  instance  would  require  the  books  to  close  in  the  coimties 
of  the  designated  population  on  May  2nd.  prior  to  the  Primary  to  be 
held  June  2nd.  1936. 
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April  6,   1936. 

ELECTIONS— VOTERS— EOGlHIlirrY— OATH    OP    REGISTRANT 

Dear  Sir.' 

Replying  to  your  favor  of  April  2nd.,  permit  me  to  say  that  in 
order  to  be  eligible  to  vote  In  a  Primary  Election  in  this  State,  a  person 
must  have  been  a  resident  of  the  State  for  one  year,  and  of  a  particular 
county  for  six  months.  However,  Section  36S  of  the  Complied  General 
Laws  provides  that  a  person  who  wilt  complete  a  legal  residence  in  the 
county,  or  becomes  21  years  of  age  between  the  closing  of  the  registra- 
tion books  and  the  Primary  Election,  may,  by  appearing  before  the 
Supervisor  of  Registration  and  making  affidavit,  be  permitted  to  register 
as  an  elector  to  vote  in  the  Primary  Election. 

Replying  to  your  second  question,  permit  me  to  say.  Section  257  of 
the  Compiled  General  Laws,  provides  that  upon  application  for  registra- 
tion to  vote  in  the  General  Election,  each  elector  shall  be  required 
to  swear  or  affirm  among  o^ier  things  that  he  is  21  years  of  age.  etc. 

AprU  6.  1»3«. 

ELECTIONS— CANDIDATES— QUALIFICATION  FEE 

Dear  Sir: 

Replying  to  yours  of  April  3rd.,  permit  me  to  say  that  where  the 
salary  of  an  office  is  definitely  fixed  by  law.  a  candidate  for  the  office 
should  pay  qualification  fee  based  on  salary  named  in  the  statute. 


AprU  8.  1936. 
ELECTIONS — ABSENTEE  BALLOTS 
Dear  Sir: 

Replying  to  yours  of  April  6th.,  permit  me  to  say: 

Section  2  of  Chapter  16986,  Laws  of  Florida,  Acts  of  1935,  reads 

as  follows,  to-wit: 

Section  2.  "That  it  shall  be  the  duty  of  the  County 
Judge  •  •  •  •  to  receive  and  handle  all  Absentee  Voter's  Bal- 
lots received  by  him  until  midnight  of  said  election  day.  Ballots 
received  by  such  County  Judge  after  midnight  of  such  election 
day  shall  be  voided,  and  such  ballots  destroyed  by  Canvassing 
Board  of  the  county  in  which  received". 

Section    1    of   the  Act  provides   that  such   ballots,    (Ballots   received 
under  provisions   of  Chapter   16986>    shall  be  handled  by  the  County 
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Judge  as  provided  under  the  provisions  of  Section  2  of  Chapter  11824. 
Acts  of  1627. 

The  Act  of  1927  provides  that  the  Absentee  Ballots  must  be  placed 
in  the  ballot  boxes  prior  to  delivery  of  said  ballot  boxes  to  the  precincts. 

You  state  that  delivery  of  ballot  boxes  in  the  larger  counties  begins 
anywhere  from  two  t«  three  days  prior  to  election  day.  and  that  under 
Uils  system  it  will  be  impossible  to  place  Absentee  Ballots  received  by 
the  County  Judge  after  the  ballot  boxes  have  been  sent  to  the  precincts 
therein. 

In  view  of  the  conflicting  provisions  regarding  the  procedure  to  be 
followed  between  Chapter  11824.  Acts  of  1927,  and  Chapter  16986,  Acts 
of  1935,  it  seems  to  me  that  a  practical  construction  of  the  law  is  neces- 
sary and  proper  to  the  end  that  the  procedure  prescribed  by  the  Statutes 
may  as  nearly  as  possible  be  followed  by  the  election  officers,  and  with 
that  thought  and  purpose  in  mind,  I  will  suggest  the  following  pro- 
cedure. 

First. — That  arrangements  be  made  to  have  the  ballot  boxes  de- 
livered to  the  precincts  at  a  time  as  close  to  the  day  of  election  as 
possible. 

Second. — That  all  Absentee  ballots  in  the  hands  of  the  County  Judge 
on  the  day  that  the  ballot  boxes  are  to  be  delivered  to  the  precinct 
Custodian  be  placed  therein  as  provided  by  Chapter  11824,  Acts  of  1927, 

Third. — That  all  Absentee  ballots  received  by  the  County  Judge  from 
outside  the  State  after  the  ballot  boxes  have  been  delivered  to  the  pre- 
cincts, and  up  until  midnight  of  the  day  of  the  election,  be  retained  by 
him  for  deUvery  to  the  Canvassing  Board  to  be  handled  in  the  same 
manner  that  Section  432  of  the  Compiled  General  Laws  of  1927  pro- 
vides for  the  handling  of  Absentee  voters  ballots  cast  by  electors  who 
vote  in  a  county  other  than  the  county  of  their  residence. 

I  believe  the  procedure  suggested  would  meet  Judicial  approval,  pro- 
vided, no  fraud  is  committed. 


April  7.  1936. 

EIiECTIONS— CANDIDATE  HOLDING  POSITION  OF  POSTMASTER 

Dear  Sir: 

Replying  to  yours  of  April  6th.,  permit  me  to  say.  Article  16, 
Section  15  of  the  Constitution  of  the  State  of  Florida  reads  as  follows, 
to-wit: 

"No    person   holding   or   exercising    the    functions    of   any 
office  •   •   •   •   •  under   the   Government   of   the   United  States 
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•  •  *  •  shall   hold  any   office  of   honor   or   profit  un<Ser  the 

Government  at  this  State", 

In  view  of  the  constitutional  provision  quoted  above.  I  do  not 
think  it  would  be  advisable  for  you  to  become  a  candidate  for  Coimtjr 
Commissioner  while  you  are  Postmaster.  The  constitutional  provision 
quoted  refers  to  holding  or  performine  the  functions  of  two  offices.  It 
does  not  refer  to  a  person  becoming  a  candidate  for  nomination  to  an 
office  under  the  State  Government  while  holding  an  office  under  the 
Federal  Government,  and  it  is  up  to  you  to  decide  whether  or  not  you 
are  willing  to  jeopardize  your  chance  of  holding  the  position  of  Post- 
master by  participating  as  a  candidate  for  an  office  under  the  Gov- 
ernment of  this  State. 


March  30,  1936. 
ELECTIONS— VOTER— POLL  TAX 
Dear  Sir- 
Reply  ing   to  yours   of   March    26th.,  permit   me   to  say   that    under 
the  provisions  of  paragraph  6  of  Section  248  It  appears  that  a  person 
who  has  not  been  in  this  State  more  than  one  year  should  be  required 
to  pay  poll  tax  for  the  year  next  preceding  the  year  in  which  the  election 
is  held,  and  that  if  such  person  produces  a  poll  tax  receipt  from  the 
State  from  which  he  or  she  moved,  that  it  Is  not  necessary  to  pay  poll 
tax  for  the  two  years  next  preceding  the  year  in  which  an  election  is 
held. 

A  person  who  has  moved  to  this  State  from  a  State  where  payment 
of  poll  tax  is  not  required  could  not  produce  a  poll  tax  receipt  from 
the  State  from  which  he  or  she  removed  and,  therefore,  under  the  law 
is  required  to  pay  poll  tax  for  the  two  years  next  preceding  the  year  in 
which  the  election  is  to  be  held  in  this  State. 


April  2.    1936. 

ELECTIONS— REGISTRATION  OP  NEGROES  TO  VOTE  IN 
REPUBLICAN  PRIMARY 

Dear  Sir: 

Replying  to  your  favor  of  April  1st.,  permit  me  to  say  that  a  negro 
may  register  to  vote  in  a  Republican  Party  Primary,  provided  the 
Fiepublican  Party  in  this  State  has  not  by  Resolution  excluded  them 

from  participation  in  the  Republican  Primary. 

At  this  time  the  Secretary  of  State  has  not  received  a  Resolution 
adopted  by  the  Executive  Committee  of  the  Republican  Party  excluding 
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negroes,  therefore,  if  a  negro  applies  for  registration  to  vote  In  the 
Republican  Primary  there  is  nothing  you  can  do  except  to  register  him, 
but  under  no  circumstances  can  a  negro  register  to  vote  in  the  Demo- 
cratic Primary  Election. 


April  20,  1936. 

ELECTIONS — VOTERS— REGISTRATION— PAYMENT  OF  POLL 
TAXES— SOLDIERS  AND  SAILORS 

Dear  Sir: 

In  reply  to  yours  of  April  16th.,  permit  me  to  say,  the  last  day  for 
the  payment  of  poll  taxes  prior  to  the  Primary  to  be  held  is  the  third 
Saturday  preceding  the  day  of  the  election,  which  this  year  falls  on 
May  16th.  See  Section  16  of  Chapter  13761.  Acts  of  1929. 

Replying  to  your  second  question,  permit  me  to  say;  No  change  in 
the  registration  books  can  be  made  between  the  first  and  second  Primary 
Elections.  In  other  words,  a  person  who  will  not  be  21  years  of  age  on 
or  before  June  2nd.  this  year  can  not  be  registered  to  vote  in  either 
the  first  or  second  Primary  Election. 

Replying  to  your  third  question,  permit  me  to  say,  the  statute  re- 
quires the  payment  of  poll  taxes  for  the  two  years  next  preceding  the 
years  in  which  an  election  is  to  be  held,  as  a  prerequisite  to  the  right 
to  vote,  if  the  person  is.  under  the  law  required  to  pay  poll  taxes. 

A  person  who  was  21  years  of  age  prior  to  January  first  1934  should 
pay  poll  taxes  for  the  years  1934  and  1935.  if  the  same  person  became 
21  years  of  age  after  January  first  1934.  and  prior  to  January  first  1935, 
such  person  should  be  required  to  pay  poll  tax  for  1935  only.  If  the  same 
person  became  21  years  of  age  after  January  first  1935,  such  person 
would  not  be  required  to  pay  poll  tax  for  either  1934  or  1935. 

If  a  person  attained  the  age  of  55  prior  to  January  first  1934,  such 
person  should  not  be  required  to  pay  a  poll  tax  for  1934  or  1935,  but  if 
the  person  became  55  years  of  age  after  January  first  1934  he  should 
pay  poll  tax  for  1934,  but  if  the  person  became  55  years  of  age  prior  to 
January  first  1935,  such  person  would  be  exempt  from  payment  of 
poll  tax  for  the  year  1935. 

Replying  to  your  fourth  question,  permit  me  to  say  soldiers  and 
sailors  are  not  exempt  from  payment  of  poll  tax,  unless  they  were 
disabled  while  actually  serving  In  a  war. 

Replying  to  your  fifth  question,  permit  me  to  say.  a  person  who  is 
unable  to  sign  his  or  her  name  should  be  allowed  to  register  if  they 
are  othejrwise  qualified. 
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AprU  6,  193$. 

ELECTIONS— VOTERS— RESIDENCE 

Dear  Sir: 

Replying  to  yours  of  AprU  3rd.,  permit  me  to  say  that  a  person 
who  maintains  his  permanent  place  of  residence  in  the  State  of  Florida, 
and  in  a  particular  county,  is  eligible  to  qualify  to  vote  in  this  State, 
even  though  he  may  be  temporarily  residing  in  another  State  because 
his  employment  or  business  requires  him  to  be  absent  from  his  home. 
However,  tills  shoiUd  not  be  construed  to  mean  that  a  person  who  has 
moved  to  another  State  with  the  intention  of  definitely  abandoning  this 
State  as  his  permanent  place  of  residence,  should  be  allowed  to  qualify 
to  vote  in  the  State  of  Florida. 


AprU  20.  1936. 

ELECTIONS — VOTERS— REGISTRATION   IN  COUNTY   AND 
PRECINCT  OF  RESIDENCE 

ZJear  Sir: 

Replying  to  your  favor  of  April  18th.,  permit  me  to  say  that  a 
person  should  be  registered  in  the  precinct  registration  book  of  a  pre- 
cinct in  which  he  has  his  permanent  place  of  residence.  If  an  elector 
maintains  a  place  of  residence  in  Union  County,  he  should  register  In 
that  county,  and  a  person  who  resides  in  Bradford  County  should  register 
in  that  county. 


April  3,  1936. 

ELECnOHS— CANDIDATES— QUALIFICATION  IN    COUNTY 

De<a-  Sir: 

Replying  to  yours  of  April  2nd.,  permit  me  to  say  that  Section  5  of 
Chapter  13761,  Acts  of  1929,  reads  as  follows,  to- wit: 

"Each  candidate  for  nomination  for  an  ofifce  to  be  voted  for 
wholly  within  a  single  county  shall  file  his  sworn  statement 
and  receipt  for  Committee  Assessment,  if  any  has  been  levied. 
with,  and  pay  his  filing  fee  as  herein  required,  to  the  Clerk  of 
the  Circuit  Court  of  said  county,  who  shall  receive  the  same  in 
his  capacity  as  Clerk  of  the  Board  of  County  Commissioners  of 
said  county,  not  less  than  twenty-five  days  previous  to  the  day 
of  the  Primary  Election", 

If  yours  is  an  office  to  be  voted  for  wholly  within  Duval  County, 
it  seems  to  me  that  you  should  qualify  with  the  Clerk  of  the  Court  as 
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provided  by  the  Section  quoted  above.  The  section  quoted  has  not  been 
amended  or  repealed. 


April   6.    1936. 

ELECTIONS— POLL    TAXES— EXEMPTION— LOSS    OP    LIMB- 
DISABLED   WAR    VETERANS 

Dear  Sir: 

Replying  to  your  favor  of  April  4th.,  permit  me  to  say  that  a  person 
who  has  lost  a.  limb,  whether  in  war  or  not,  is  entitled  to  exemption 
from  payment  of  poU  tax. 

A  person  who  has  lost  a  limb  or  become  otherwise  permanently 
disabled  while  actually  serving  in  the  Army  or  Navy,  is  entitled  to 
exemption  from  payment  of  poll  tax. 

A  person  who  served  in  the  Army  or  Navy  who  has  lost  a  limb 
since  the  war,  is  entitled  to  exemption.  This  applies  to  all  persons.  Any 
disability,  other  than  loss  of  a  limb,  does  not  apply  to  persons  who  did 
not  serve  in  the  war,  and  a  Veteran  is  not  entitled  to  exemption  unless 
his  disability  otherwise  than  by  loss  of  a  limb  accrued  while  actually 
serving  in  the  war. 


April  18.  1936. 

ELECTIONS — NATURALIZED  PERSONS — REGISTRATION   IN 
COUNTY  AND   PRECINCT   OP    RESIDENCE 

Dear  Sir: 

Replying  to  yours  of  April  16th.,  permit  me  to  say,  that  under  the 
law  a  person  is  required  to  register  to  vote  in  fSie  precinct  in  the  counti) 

of  his  permanent  residence, 

A  naturalized  citizen  is  required  to  produce  to  the  registration 
officer  his  certificate  of  naturalization  or  duly  certified  copy  thereof, 
and  make  oath  that  he  is  the  identical  person  named  in  such  certificate 
before  he  should  be  allowed  to  register.  See  Section  248  of  the  Compiled 
General  Laws  of  1927. 

A  person  who  does  not  have  a  permanent  place  of  residence,  that 
is,  a  precinct  in  some  county  of  this  State  wherein  he  has  established 
a  voting  residence  should  not  be  allowed  to  qualify  to  vote. 
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June   25.    1936. 

ELECTIONS— CANDIDATES— CONTRIBUTIONS    TO    OTHER 

CANDIDATES  PROHIBITED  IN  PRIMARIES.  BUT  NOT 

IN  GENERAL  ELECTIONS 

Dear  Sir: 

Replying  to  your  favor  of  June  24tb.  with  enclosure,  permit  me  to 
say.  the  only  statute  we  have  found  pertaining  to  the  subject  of  your 
inquiry  is  Section  8193  of  the  Compiled  General  Laws  of  1927,  which 
reads  as  follows,  to -wit: 

"No  candidate  for  nomination  in  a  primary  election  shall. 
directly  or  indirectly,  himself,  or  by  or  through  another  persons. 
give,  pay,  expend  or  contribute  any  money  or  other  thing  of  value 
for  the  furtherance  of  the  candidacy  of  any  other  candidate. 

Any  person  violating  the  provisions  of  this  Section  shall  be 
punished  as  provided  in  Section  8182". 

You  wlU  observe  that  the  statute  has  reference  to  candidates  for 
nomination  In  a  primary  election  and  not  to  a  candidate  who  has 
been  nominated  in  a  primary  election  and  who  thus  becomes  a  can- 
didate for  election  in  the  General  Election.  You  wUl  observe  the  statute 
applies  only  to  candidates  for  nomination  in  the  primary  election  and, 
therefore,  there  is  no  prohibition  against  a  person  who  has  already  been 
nominated  making  a  contribution  to  the  campaign  fund  of  another 
person  who  is  a  candidate  for  election. 


July  2,  1936. 

ELECTIONS— VOTING  MACHINES 
Dear  Sir: 

Under  date  of  April  27th.  1932  in  reply  to  an  Inquiry  on  the  ques- 
tion of  whether  or  not  the  statutes  authori2lng  use  of  voting  machines 
conflicted  with  the  Primary  Election  laws,   the  Attorney  General  said: 

"Replying  to  your  favor  of  the  21st,  instant  relative  to  use  of  voting 
machines  in  Primary  and  General  Elections,  permit  me  to  say.  It  la 
my  opinion  that  the  statute  providing  for  the  use  of  such  machines 
in  Primary  Elections  does  confUct  with  the  Primary  Election  law  to 
such  an  extent  that  it  would  be  necessary  before  voting  machines 
could  be  used,  to  enact  almost  entirely  a  new  Primary  Election  law. 

Tou  request  me  to  advise  in  what  manner  the  Act  providing  for 
voting  machines  conflicts  with  the  Primary  Election  laws,  permit  me 
to  say  that  it  conflicts  in  so  many  particulars  that  it  would  require 
quite  a  long  letter  to  particularly  state  the  several  conflictuiK  provisions, 
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however,  I  might  mention  the  fact  that  the  Primary  ElecMon  laws 
provide  for  the  printing  of  the  ballots  for  any  political  party  required 
to  hold  a  Primary  Election;  provides  for  the  manner  in  which  the 
names  of  the  candidates  shall  be  printed  thereon;  provides  the  manner 
in  which  the  election  inspectors  shall  handle  and  dispose  of  ballots, 
and  also  provides  for  ballot  boxes  and  receiving  and  returning  of  said 
ballot  boxes  to  the  Supervisor  of  Registration,  as  well  as  enumerable 
other  things  which  you  may  ascertain  by  reference  to  the  Primary 
Election  laws". 

You  will  observe  that  this  office  did  not  hold  the  statutes  pro- 
viding for  voting  machines  to  be  invalid,  but  did  hold  that  the  statutes 
providing  for  voting  machines  does  conflict  with  the  Primary  Election 
law. 

The  General  Law  providing  for  voting  machines  is  Chapter  13893, 
Acts  of  1929.  We  observe  that  there  are  four  other  Acts  providing  that 
voting  machines  may  be  adopted  in  certain  counties. 

Section  20  of  Article  3  of  the  Constitution  of  the  State  of  Florida 
provides  that: 

"The  Legislature  shall  not  pass  Special  or  local  laws  for 
opening  and  conducting  elections  for  State  and  county  officers, 
and  for  designating  the  places  of  voting". 

It  seems  to  me  that  there  is  considerable  conflict  between  the 
General  laws  governing  Primary  and  General  Elections  and  the  "voting 
machine  Acts  of  1929",  and  for  that  reason  and  for  the  reason  that  the 
Constitutional  provision  quoted  above,  which  appears  to  contemplate 
uniformity  throughout  the  State  of  election  laws,  that  there  might  be 
some  question  regarding  the  validity  of  Chapter  13893,  Acts  of  1929; 
however,  we  feel  disposed  to  say  that  these  are  questions  which  should 
be  determined  by  the  Supreme  Court,  and  we  desire  to  emphasize  the 
fact  that  this  office  has  not  declared  Chapter  13893,  or  the  other  Acts 
authorizing  certain  counties  to  adopt  voting  machines  to  be  invalid,  but 
that  this  office  did  say  that  the  Acts  were  in  conflict  with  the  General 
Primary  Election  laws. 


July  1,  1936. 

ELECTIONS— ADDmONAL  INSPECTORS 

Dear  Sir: 

Replying  to  your  favor  of  June  26th.,  in  which  you  ask  to  be 
advised  whether  or  not  the  County  Commissioners  of  a  county  could 
legally  appoint  one  set  of  election  Inspectors  to  be  in  charge  of  the 
polling  place  during  the  hours  the  polls  are  open,  and  a  different  set 
of  election  inspectors  to  count  and  tally  the  votes  after  the  polls  had 
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closed,  permit  me  to  say.  a  study  of  the  several  sections  of  the  election 
laws  as  they  appear  in  the  Compiled  General  Laws  of  192*7,  leads  mt 
to  the  conclusion  that  under  the  law  as  it  is  now  written,  such  pro- 
cedure would  not  be  legal  or  proper.  All  the  statutes  on  the  subject  appear 
to  require  the  same  inspectors  who  serve  during  the  time  the  votes  are 
being  cast  to  count  and  tally  the  votes  after  the  polls  have  closed. 

The  following  opinion  on  this  subject  was  written  by  former  At- 
torney General  Pred  H.  Davis, 

"I  heg  to  advise  that  I  have  carefully  considered  the  question  of 
whether  or  not  it  would  be  legal  for  Boards  of  County  Commis.sioners 
to  appoint  additional  inspectors  to  serve  in  those  precincts  where  the 
voting  population  is  so  large  that  the  three  i3)  inspectors  provided  by 
Section  249  Revised  General  Statutes,  as  amended  by  Chapter  8587, 
Acts  of  1921,  cannot  properly  handle  the  number  of  voters  who  are 
entitled  to  vote. 

The  statute  in  question  says  that  the  Board  of  County  Commis- 
sioners shall  appoint  three  i3>  inspectors  but  does  not.  except  by  Impli- 
cation, say  that  additional  inspectors  may  not  be  appointed.  It  seems 
to  me  that  the  proper  construction  of  the  election  law  should  be  predi- 
cated upon  a  consideration  of  the  object  of  the  election  law  regulation, 
which  is  to  insure  each  qualified  voter  the  right  to  exercise  his  franchise 
under  circumstances  which  will  insure  a.  fair  and  impartial  election, 
counting,  canvass  of  the  vot^  and  declaration  of  result. 

The  case  of  Plckett-vs-Russell,  decided  by  the  Supreme  Court  of 
Florida  and  reported  in  42nd  Florida  Report  page  118,  holds  that  an 
election  cannot  be  declared  void  where  persons  act  as  inspectors  of 
election  and  are  recognized  by  electors  as  election  officers  and  make 
returns  of  the  election  as  such,  which  returns  are  duly  canvassed. 

The  holding  of  the  Supreme  Court  is  based  upon  the  fact  that 
such  inspectors  of  election  are  de  facto,  if  not  de  jure  officers,  and 
therefore,  their  acts  done  under  color  of  office  should  J>e  respected 
and  observed  in  the  absence  of  any  fraud. 

It  appears  that  in  one  precinct  in  this  state  there  are  1.785  voters. 
Considering  the  time  during  which  the  polls  are  allowed  to  be  open 
by  law  it  will  require  that  three  (3>  voters  per  minute  be  handled  by 
the  inspectors,  which  is  an  utter  impo^ibUity.  Furthermore,  the  law 
allows  five  C5>  minutes  for  each  voter  to  fill  out  his  ballot.  See  Section 
274,  Revised  General  Statutes. 

It  can  readily  be  seen  that  if  a  voter  is  allowed  his  full  legal  rights 
that  it  will  be  impossible  for  such  a  large  number  of  voters  to  vote  In 
one  election  day,  which  lasts  from  8  o'clock  in  the  morning  until  7:25 
at  night,  (sundown). 

Accordingly.  I  am  of  the  opinion  that  in  the  absence  of  an  express 
prohibition  in  the  law  against  so  doing  wherever  the  Board  of  County 
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Commissioners  of  any  county  finds  that  by  reason  of  an  excessively 
large  number  of  voters  in  a  particular  precinct  that  it  will  be  imprac- 
tical for  the  three  <3)  regular  inspectors  provided  for  by  law  to  handle 
the  number  of  voters  who  are  authorized  to  vote,  it  will  be  perfectly 
legal  and  proper  for  such  county  commissioners  to  pass  a  special  resolu- 
tion, reciting  the  fact  that  they  find  and  determine  by  reason  of  such 
an  execeasive  number  of  voters  that  it  is  necessary  for  the  proper  con- 
duct of  the  election  that  additional  inspectors  of  election  be  appointed 
for  such  precinct. 

Such  resolution,  when  adopted,  should  be  published  and  notice  of 

the  additional  inspectors  so  appointed  should  be  published  in  a  news- 
paper in  like  manner  as  provided  for  by  section  249,  Revised  General 
Statutes.  Such  inspectors  should  be  sworn  in  on  election  day  as  all  other 
inspectors  are  sworn  in  and  the  oath  as  inspector,  which  is  taken  and 
signed  by  them  should  be  returned  with  other  election  papers  and  filed 
as  part  of  the  election  returns. 

I  am  convinced  that  the  courts  will  uphold  this  action  on  the 
theory  that  the  primary  purpose  of  the  election  law  is  to  insure  each 
voter  of  his  right  to  vote  as  well  as  a  proper  and  fair  conduct  of  the 
election,  and  that  unless  fraud  is  committed  by  some  persons  so  ap- 
pointed and  acting  as  additional  inspectors  the  conduct  and  holding  of 
the  election  will  not  be  adversely  affected  by  the  fact  that  more  than 
three  r3)  inspectors  provided  for  by  statute  are  appointed  and  serve." 


July  ID,  1B36. 

ELECTIONS — REQUISITES  FOR  NAMES   TO   BE   PRINTED   ON 
GENERAL  ELECTION  BALLOTS 

i)ear  Sir: 

Replying  to  your  favor  of  July  8th.  permit  me  to  say: 

Chapter  14657,  Laws  of  Florida,  Acts  of  1931,  provides  that  the 
Board  of  County  Commissioners  of  each  county  shall  cause  to  be  printed 
on  the  ballots  to  be  used  in  their  respective  counties,  only  the  names  of 
the  candidates  who  have  been  put  in  nomination  by  primary  election, 
or  the  appropriate  executive  committee,  of  any  pohtical  party  in  this 
state. 

In  the  case  of  State  ex  rel  Mitchell,  118  Pla.  513.  159  So.  775.  it 
was  said: 

"The  limitation  is  clear  where  the  statutory  primary  proce- 
dure was  capable  of  being  followed  in  the  selection  of  the  certified 
names  as  nominees  of  a  party  subject  to  the  primary  laws,  but 
which  party  ignored  such  primary  laws  as  a  nominating  medium." 
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This  means  that  where  a  pohtlcal  party  such  as  the  Republican  paitr 
had  an  opportunity  to  nominate  their  candiciates  in  a  primary  election, 
but  failed  so  to  do,  that  there  is  no  way  in  wliich  the  names  of  their  candi- 
dates can  be  printed  on  the  General  Election  ballot. 

Therefore,  before  the  Republican  party  candidate  would  be  eligible 
to  be  printed  on  the  General  election  ballot,  it  would  be  necessary  for 
such  party  to  hold  a  primary  election. 


July  14, 1836. 

ELECTIONS— BAXLOT  BOXES 

Dear  Sir: 

Replying  to  your  favor  of  July  7th.,  in  which  you  state  that  Suwannee 
County  has  three  sets  of  b^ot  boxes.  That  two  sets  of  said  ttoxes  are  full 
of  Primary  Election  ballots,  and  that  If  we  hold  two  Primary  Elections  for 
United  States  Senators,  also  the  General  Election  that  you  should  have 
five  sets  of  ballot  boxes. 

You  ask  ta  be  advised  whether  or  not  under  the  law  any  of  the  Pri- 
mary Election  boxes  may  be  emptied  of  the  Primary  Election  ballots.  In 
reply  to  this  question,  permit  me  to  say,  the  law  provides  that  the  ballot 
boxes  used  in  the  Primary  Elections  must  remained  locked  and  sealed  until 
after  the  next  ensuing  General  Election, 

The  reason  for  the  delay  in  answering  your  letter  is  based  upon  the 
fact  that  the  question  of  whether  or  not  the  expense  of  a  Special  Primary 
Election  for  the  nomination  of  United  States  Senators  may  be  paid  from 
the  State  or  County  Treasury  Is  now  pending  in  the  Supreme  Court  In  a 
case  recently  filed  to  test  the  question.  If  the  Court  should  hold  that  the 
expense  of  the  Special  Primary  Election  cannot  be  paid  from  the  State 
or  county  funds,  and  a  Special  Primary  Election  should  be  held  by  the 
party  under  the  inherent  powers  of  the  party  to  hold  E>rimBiry  Elections, 
then  it  might  be  necessary  for  the  expense  of  providing  additional  ballot, 
boxes  would  have  to  be  borne  by  funds  procured  by  the  Committees  of  the 
political  parties. 

As  the  matter  now  stands.  I  think  it  would  be  advisable  to  take  no 
action  regarding  the  procurement  of  additional  ballot  boxes  until  the  Su- 
preme Court  has  decided  the  case  now  pending. 
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July  13,  1936. 

ELECTIONS— SPECIAL  QUALIFICATION  FOB  U.  S,  SENATE 

Dear  Sir: 

I  am  in  receipt  of  yours  of  July  7tii,  which  reads  as  follows: 

"As  you  know  the  State  Democratic  Executive  Committee  on 
June  30th,  1936,  adopted  resolution  reciting  the  fact  that  vacan- 
cies existed  in  the  offices  of  United  States  Senators  of  Florida, 
and  that  the  Committee  under  the  authority  of  its  inherent  pow- 
ers adopted  a  resolution  calling  for  a  special  primary  to  be  held 
on  August  11th  and  if  necessary,  a  second  special  primary  on 
September  1,  1936. 

The  Committee  sent  me  for  filing  in  this  office  certified  copy 
of  the  said  resolution,  I  enclose  you  a  copy  herewith  for  your  in- 
formation. 

I  have  now  had  tendered  to  me  a  duly  executed  qualification 
oath  as  a  candidate  for  United  States  Senator  accompanied  by 
the  sum  of  three  hundred  dollars  ($300.00)  in  legal  tender,  with 
a  request  that  I  file  the  same  as  the  qualification  oath  and  fee 
of  said  candidate  in  the  said  primaries. 

As  the  legal  adviser  of  this  office  under  the  Constitution,  wilt 
you  kindly  advise  me  whether  the  same  should  be  officially  ac- 
cepted and  filed?" 

In  reply  to  your  request  for  advice  on  the  question  of  whether  or  not 
you  should  accept,  as  Secretary  of  States,  the  qualification  oath  and  fee 
of  a  candidate  for  United  States  Senator,  as  a  candidate  for  nomination 
in  special  primary  elections  called  by  the  State  Democratic  Executive 
Committee,  under  its  purported  inherent  powers,  to  be  held  on  Augmt 
11th  and  on  September  1st.  1936,  permit  me  to  say  that  in  view  of  the  un- 
settled conditions  of  the  law  governing  the  subject,  and  so  that  a  predi- 
cate for  a  clear  and  definite  interpretation  and  construction  of  the  law 
on  the  subject  may  be  obtained  from  the  Supreme  Court  of  Florida,  I 
respectfully  advise  that  you,  as  Secretary  of  State,  decline  to  accept  the 
qualification  oath  and  fees  which  have  been  tendered  you  by  the  candi- 
dates for  nomination  in  the  special  primary  elections  which  has  hereto- 
fore been  called  by  the  State  Democratic  Executive  Committee. 

What  I  have  said  above  relates  to  statutory  primaries  only,  and  if  it 
develops  that  the  primaries  as  called  can  not  be  held  as  statutory  pri- 
maries, then  my  further  opinion  is  that  all  political  parties  have  the  in- 
herent right  to  nominate  by  party  primary  party  candidates  to  be  voted 
for  at  the  forthcoming  General  Election  for  two  United  States  Senators, 
and  that  the  call  of  the  Democratic  party  through  its  Executive  Commit- 
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tee,  issued  June  30th,  1936,  and  the  method  and  time  named  for  candi- 
dates to  Qualify,  are  effective  and  valid  as  steps  toward  a  party  primary, 
and  the  party  may  proceed  to  carry  out  the  said  primaries  on  the  dates 
set  by  its  Executive  Committee  as  among  the  candidates  who  have  quali- 
fied. 

March  28th.,  1936. 

ELECTIONS— REGISTRATION— DEFINITE  AGE  MUST  BE  GIVEN 

Dear  Sir: 

Replying  to  your  favor  of  March  26th.,  permit  me  to  say  that  where 
an  applicant  for  registration  as  an  elector  states  his  or  her  age  to  be  "21 
plus,"  the  applicant  should  be  advised  that  the  law  requires  them  to  state 
their  age  definitely. 

A  person  can  give  their  age  as  21  years  or  24  years,  or  any  other  age 
but  whatever  answer  they  give  as  to  their  age  should  be  definite.  And 
where  the  applicant  refuses  to  give  his  on  her  ^e  definitely,  I  think  the 
registration  officer  is  authorized  to  exercise  his  discretion. 


March  23rd,  1936. 

ELECTIONS— CANDIDATES  SHOULD  QUALIFY  UNDER  SAME 
NAME  AS  REGISTERED 

DeaT  Sir: 

Replying  to  your  favor  of  March  20th.,  in  which  you  state  that  a  mar- 
ried lady  in  your  county  desires  to  qualify  as  a  candidate  for  pubUc  of- 
fice as  Mrs.  John  W.  Smith,  and  that  you  think  she  should  qualify  as 
Elizabeth  J.  Smith,  permit  me  to  say.  that  I  think  in  view  of  the  provi- 
sions of  Section  417  of  the  Compiled  General  Laws  that  a  candidate  for 
office  should  qualify  in  the  same  name  that  such  person  Is  registered  un- 
der. In  other  words,  the  person  should  not  register  as  Elizabeth  J.  Smith 
and  then  qualify  as  a  candidate  under  the  name  of  Mrs.  John  W.  Smith, 
or  ^ice  \'ersa.  Section  417  of  the  Compiled  General  Laws,  which  pertains 
to  Primary  Elections  reads  as  follows,  to- wit; 

"No  registered  voter  shall  call  himself  or  pass  by  any  other 
name  than  the  name  by  which  he  is  registered.  Nothing  in  this 
Section  shall  prevent  the  alteration  of  names  by  the  Circuit  Court. 
as  provided  by  law,  and  when  the  name  of  anyone  is  changed  by 
the  order  of  said  Court  he  shall  notify  the  Supervisor  of  Registra- 
tion of  the  fact  that  his  name  has  been  changed.  Anyone  vio- 
lating this  Section  shall  be  punished  by  imprisonment  in  the 
State  prison  not  exceeding  five  years."  (Chapter  6469,  Acts  of 
1913,  Section  57.    See  Also  Section  8177,  C.  G.  L.  of  1927.) 
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March  2401..  193e. 

ELECTIONS — ABSENTEE  REGISTRATION 

Hear  Sir: 

Replying  to  your  favor  of  March  16th..  in  which  you  ask  to  be  advised 
whether  or  not  under  the  provisions  of  Chapter  16987,  Acts  of  1935,  a 
person  within  the  State  of  Florida,  but  who  is  not  in  the  County  of  his 
permanent  residence,  may  register  by  mail,  permit  me  to  say. 

The  title  to  the  Act  provides  for  the  re^tration  of  qualified  electors 
/rom  wUhout  the  State,  and  does  not  refer  to  registration  of  electors  from 
without  the  County. 

Section  1  of  the  Act  appears  to  authoriza  qualified  electors  to  register 
from-  without  the  County, 

You  will  observe  that  there  is  a  discrepancy  between  the  title  to 
the  Act  and  the  provisions  of  Section  1  thereof,  however,  the  subject 
of  the  title  to  the  Act  is  Registration  of  Electors,  and  inasmuch  as  the 
title  to  ah  Act  Is  not  required  to  be  an  Index  to  the  provisions  contained 
in  the  body  of  the  Act,  and  inasmuch  as  the  Attorney  General  is  not  au- 
thorized to  declare  a  provision  of  an  Act  of  the  Legislature  invalid  be- 
cause of  what  appears  to  be  a  discrepancy  between  the  provisions  con- 
tained in  body  of  the  Act  and  the  title  thereof.  I  think  that  the  Registra- 
tion officer  may  permit  a  person  who  is  In  the  State  but  who  is  tempor- 
arily out  of  the  count  of  his  permanent  residence  to  register  under  the 
provisions  of  Section  1  of  Chapter  16987,  Acts  of  1935. 

Replying  to  your  second  question  permit  me  to  say  that  I  am  enclos- 
ing herewith  copy  of  a  letter  under  date  of  January  18th,  1936.  which  was 

written  to in  which  you  will  find  the  answer  to  your 

second  question. 


March  12,  1936. 

ELECTIONS— POLL   TAXES— EXEMPTIONS 

Dear  Sir: 

Replying  to  your  favor  of  March  1 1th  In  which  you  make  inquiry  re- 
garding poll  tax  exemption  accorded  to  war  veterans  under  the  law,  per- 
mit me  to  say  that  the  exemption  from  payment  of  poU  tax  by  War  Vet- 
erans and  members  of  the  National  Guard  is  covered  by  Sections  248,  910 
and  2070  of  the  Compiled  General  Laws  of  1927. 

A  War  Veteran  who  has  lost  a  limb,  or  any  person  who  has  reached 
the  age  of  55  years,  is  entitled  to  the  exemption  from  payment  of  poll  tax, 
regardless  of  whether  or  not  he  was  injured  in  the  War.    If  a  War  Vet- 
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eran  was  actimlly  disabled  in  the  War  while  in  the  Army  or  Navy  service, 
he  is  entitled  to  exemption  from  payment  of  poll  tax.  See  Section  910  of 
the  Compiled  General  Laws. 

See  page  356,  Attorney  General's  Biennial  Report  for  1933-34. 


March  26th..  1936. 

ELECTIONS—REGISTRATION— AGE  REQUIRED 

Deor  Sir: 

Replying  to  your  favor  of  March  23rd.,  permit  me  to  say: 

A  person  who  will  not  be  twenty-one  years  of  age  until  November  2nd. 
1936.  will  not  be  eligible  to  register  to  vote  in  the  Primary  Elections  to  be 
held  this  year.  Such  person  would  not  be  eligible  to  register  for  the  Gen- 
eral Election  to  be  held  November  3rd.  this  year  because  Section  257  of 
the  Compiled  General  Laws  of  1927  provides  that: 

"Upon  application  for  registration  each  elector,  (applicant 
for  registration)  shall  swear  that  he  or  she  i£  twenty-one  years 
of  age," 

A  person  who  wUl  not  be  21  years  of  age  until  November  2nd.  could 
not  at  the  time  of  registration  swear  that  he  or  she  is  21  years  of  age  be- 
cause the  time  for  registration  expires  prior  to  November  2od.  1936. 


March  7.  1936. 

ELECTIONS— REGISTRATION— C.  C.  C.  CAMP  MEMBERS  PROM 

OTHER  STATES 

Dear  Sir: 

Replying  to  your  favor  of  March  4th.,  in  which  you  state  that  there 
are  now  in  the  Civilian  Conservation  Corps  camps  located  at  Welaka 
about  200  men  who  may  be  moved  before  the  next  election,  and  In  which 
you  ask  to  be  advised  whether  or  not  your  district  registration  officer 
should  register  these  men  if  they  subscribe  to  the  oath  provided  for  by 
law,  permit  me  to  say: 

A  person  wtio  has  been  a  resident  of  the  State  of  Florida  for  one 
year,  and  of  a  county  for  six  months  is  entitled  to  register  as  an  elector 
in  this  State,  provided  such  person  really  considers  this  State  his  per- 
manent place  of  residence.  It  is  generally  understood,  I  think,  that  the 
great  majority  of  men  in  the  C.  C.  C.  camps  do  not  in  fact  consider  the 
State  of  Florida  their  permanent  state  of  residence,  and  for  that  reason 
I  do  not  think  that  these  men  should  be  encouraged  to  qualify  as  electors 
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in  this  State.  However,  where  one  of  them  makes  application  to  register 
and  subscribes  to  the  required  oath,  I  do  not  know  of  any  authority  that 
you  would  have  to  deny  him  the  privilege  of  registering. 

January  29,  193S. 

ELECTIONS— ELECTORS— RESIDENCE— MARRIED  WOMEN 

Dear  Sir: 

Replying  to  youi  favor  of  January  28  th,  permit  me  to  say  that  if  a 
male  citizen  of  Florida  temporarily  residing  in  Washington  has  been  mar- 
ried to  a  resident  of  Washington  or  some  other  State  for  a  period  of  one 
year.  I  think  the  wife's  legal  residence  could  be  held  to  be  that  of  her  hus- 
band for  the  purpose  of  registration  as  an  elector  of  this  State  under  the 
provisions  of  Chapter  16987.  Laws  of  Florida,  Acts  of  1935. 

Where  a  woman  resident  of  the  State  of  Florida  married  a  resident 
of  Washington  or  some  other  State.  I  think  her  place  of  residence  should 
be  held  to  be  that  of  her  husband.  In  other  words,  I  do  not  think  that  a 
wife  should  claim  one  State  to  be  her  place  of  residence  while  her  hus- 
baad  claims  another  State  as  his  place  of  residence. 

A  wife  is  presumed  to  reside  with  her  husband  and  her  place  of  resi- 
dence should  be  held  to  be  in  the  same  State  that  her  husband  claims  as 
his  place  of  residence. 


January  28th..  1938. 

ELECTIONS— ELECTORS— POLL  TAX  PAYMENTS— WHEN  SUPER- 
VISOB  OF  REGISTRATION  NOT  TO  ISSUE  CER- 
TIFICATE OP  EXEMPTION 

Dear  Sir^ 

Replying  to  yomr  favor  of  January  22nd..  In  which  you  state  that 
Mr,  ,  Supervisor  of  Registration  of  Volusia  County  has  in- 
formed you  that  the  non-resident  poll  tax  exemption  certificates  can  not 
be  issued  hereafter,  permit  me  to  say  Paragraph  8  of  Section  248  of  the 
Compiled  General  Laws  of  1927  contains  the  following  provision,  to -wit: 

"Provided  that  no  person  who  has  not  been  in  this  State  one 
year  previous  to  any  General  Election,  shall  be  required  to  pay 
more  than  one  year's  poll  tax;  provided,  that  no  person  who  has 
only  been  a  resident  of  this  State  one  year  must  first  produce  a 
poll  tax  receipt  from  the  State  from  which  they  moved  from  be- 
fore being  permitted  to  vote." 
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It  wiU  be  seen  from  the  provisions  quoted  above  that  for  s  person 
who  has  been  In  this  State  only  one  year  to  be  eligible  to  vote  must  first 
produce  a  poU  tax  receipt  from  the  State  from  which  the  person  moved. 
In  view  of  this  provision  we  think  that  where  a  person  who  comes  within 
the  terms  of  the  provision  is  unable  to  produce  a  poll  tax  receipt  from  the 
State  from  wlilch  they  moved  that  it  would  be  necessary  for  such  peison 
to  pay  poll  taxes  for  the  two  years  next  preceding  the  year  In  which  the 
election  is  to  be  held. 

The  statute  does  not  authorize  the  Supervisor  of  Registration  to  Is- 
sue a  poll  tax  exemption  certificate  to  persons  who  have  resided  In  the 
State  only  one  year  preceding  the  electloti. 


January  IS.  193S. 

ELECnONS^-aUPERVISOR    OF   REGISTRATION— WHAT   LISTS    OF 
REGISTRANTS   SHALL  CONTAIN 

Dear  Sir: 

Replying  to  your  favor  of  January  16th.,  hi  which  you  stat«  that  you 
are  compiling  a  list  of  the  registered  voters  at  the  request  of  the  County 
Commissioners,  and  that  you  are  providit^  information  on  the  list  giv- 
ing the  name,  sex,  age,  occupation,  color  and  address,  and  that  you  would 
like  to  compile  the  list  giving  the  information  stated  above  for  the  year 
193«. 

Section  379  of  the  CompOed  General  Laws  provides  that : 

"The  Supervisor  of  Registration  shall  furnish  copy  of  the 
name,  occupation  and  residence  of  any  electors  upon  payment  to 
him  of  reasonable  compensation  therefor,  not  exceeding  the  cus- 
tomary fees  for  copying,  papers  in  the  office  of  the  Clerk  of  the 
Circuit  Court,  but  shall  not  furnish  in  writing  any  other  informa- 
tion contained  in  said  registration  books." 

As  you  state,  it  Is  generally  understood  that  the  provision  quoted  above 
was  for  the  protection  of  the  Supervisor  of  Registration,  however.  In  pro- 
viding that  protection,  the  LeglslatUTe  employed  mandatory  language 
when  it  said  that  the  Supervisor  of  Registration  shall  not  furnish  in 
toriting  any  other  information  contained  in  the  registration  books. 
Therefore,  if  the  Supervisor  of  Registration  should  furnish  Information 
in  writing  other  than  the  name,  occupation  and  residence  of  electors 
he  would  be  doing  that  which  is  expressly  prohibited  by  the  statute  and, 
therefore,  I  can  not  advise  you  that  you  can  legally  provide  in  writing 
information  taken  from  the  registration  books  in  addition  to  the  infor- 
mation expressly  allowed  by  the  provisions  of  the  statute. 
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Januaiy  IB,  1936. 
ELECTIONS— PRIMARY— TIME  FOR  PAYMENT  OP  POLL  TAXES 
Dear  Sir: 

Replying  to  your  favor  of  January  16th.,  relative  to  the  time  for 
payment  of  poll  taxes  preceding  the  Primary  Electioir,  permit  me  to  say. 
Section  16  of  Chapter  13761,  Acts  of  1929,  provides  as  follows: 

SECTION  16. 

"Tliat  no  person  unless  exempt  under  the  provisions  of  law 
relating  to  General  E3ections,  shall  be  permitted  to  vote  at  a  Pri- 
mary Election,  who  shall  have  failed  to  pay  on  or  before  the  third 
-  Saturday  preceeUng  the  date  of  the  first  Primary  Election  as  here- 
in provided  for,  his  poll  taxes  for  the  two  years  next  preceding 
the  year  In  which  such  Primary  Election  shall  be  held,  nor  shall 
any  person  be  permitted  to  vote  at  any  such  election  whose  name 
does  not  appear  on  the  rcBistration  books  as  required  by  law." 

The  Section  quoted  above  supersedes  all  prior  statutory  provisions 
relative  to  the  time  for  the  payment  of  poll  taxes  preceding  a  primary 
Election. 

1  am  enclosing  herewith  a  mimeograph  compilation  by  the  Secretary 
of  State  showing  the  time  for  registration  and  payment  of  poll  taxes. 


August  23,  1935. 

ELECTIONS— CAMPAIGN  EXPENSE  STATEMENTS—WHETHER 
REQUIRED  BY  CANDIDATES  FOR  PARTY  COMMITTEEMEN 

Dear  Sir: 

Replying  to  your  favor  of  August  21st.,  permit  me  to  say  Sections 
8182  and  S183  refer  to  candidates  for  nomination  in  a  Primary  Election, 
whereas  the  law  provides  for  the  election  of  political  party  Committeemen 
in  the  Primary  Election,  and  it  was  because  of  these  provisions  that  for- 
mer Attorney  General  Da%'is.  now  a  member  of  the  Supreme  Court  and 
who  was  my  predecessor  in  office,  ruled  that  it  was  not  necessary  lor 
candidates  for  Party  Committeemen  to  file  expense  statements  as  can- 
didates for  nomination,  as  party  candidates  for  State  and  County  of- 
fice are  required  to  do. 

We  have  not  felt  disposed  to  disturb  the  ruling  referred  to  above 
for  the  reasons, — first:  That  political  Party  Committeemen  are  elected 
in  the  Primary  instead  of  being  nominated,  and  second:  for  the  reason 
that  heretofore  it  has  been  the  general  impression  that  a  candidate  for 
Party  Committeeman  would  not  expend  more  than  the  statute  allows  for 
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an  olfice  in  a  political  party  to  which  no  salary  or  other  compensation 
attaches.  See  page  559  of  the  Attorney  General's  Report  for  1931-1932. 
I  think  you  will  find  the  bound  volume  in  the  office  of  the  Clerk  of  the 
Circuit  Court, 


August   b,  1935. 

PRIMARY   ELECTIONS— PAYMENT  OF  POLL   TAX   CANNOT  BE 

WAVED  BY  COUNTY  DEMOCRATIC  EXECUTIVE 

COMMTITEE 

Dear  Sir- 

I  am  in  receipt  of  your  letter  of  the  20th  ultimo,  making  inquiry  if 
the  County  Democratic  Executive  Committee  Is  authorized  to  waive  the 
payment  of  poll  taxes  for  Primary  Elections. 

In  reply  your  attention  is  (SaUed  to  Section  371  (1).  Compiled  General 
Laws  of  Florida,  1934  Supplement,  which  reads  as  follows: 

"No  person,  unless  exempt  under  the  provisions  of  law  relat> 
ing  to  general  elections,  shall  be  permitted  to  vote  at  a  primary 
election,  who  shall  have  failed  to  pay  on  or  before  the  third  Sat- 
urday preceding  the  day  of  the  first  primary  election,  as  herein 
provided  for.  his  poll  taxes  for  the  two  years  next  preceding  the 
year  in  which  such  primary  elections  shall  be  held,  nor  shall  any 
person  be  permitted  to  vote  at  any  such  election  whose  name  does 
not  appear  on  the  registration  books  as  required  by  law.'* 

In  reply  I  beg  to  say  that  I  have  found  no  statute  authorizing  County 
Democratic  Executive  Committees  to  waive  the  payment  of  poll  tax^  for 
Primary  Elections,  and  in  view  of  the  above  quoted  statute  requiring  ttie 
payment  of  poll  taxes  for  such  elections,  it  is  my  opinion  that  County 
Democratic  Executive  Committees  are  not  authorized  to  waive  such  pay- 
ment. 


September  8.  193S. 

ELECTIONS— PLACING  NAMES  ON  GENERAL  ELECTION  BALLOT 

WHEN  VACANCY  BY  DEATH  OCCURS  IN  PRIMARY 

NOMINEES 

Dear  Sir: 

This  refers  to  your  communication  of  September  4,  1936,  from  which 

it  appears  that  one incumbent  constable  of  a  Justice  of  the 

Peace  District  of  a  Florida  county,  was  a  candidate  for  and  secured,  the 
Democratic  nomination  to  succeed  himself.  Subsequent  to  the  primaries 
he  died.    You  ask  what  procedure  Is  necessary  to  secure  the  printing,  on 
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the  general  election  ballot  in  November,  of  the  name  of  a  nominee  of 
the  Democratic  party. 

You  will  note  that  the  death  of created  a  vacancy  in  of- 
fice as  to  the  remainder  of  the  unexpired  term;  but  that  as  to  this  term, 
no  vacancy  in  nomination  was  created,  since  there  had  been  no  original 
nomination,  at  the  primary,  of  a  candidate  for  such  unexpired  term.  You 
will  further  note  that  there  is  also  a  vacancy  in  nomination  as  to  the 
new  term  beginning  in  January  of  1937,  As  to  the  remaining  portion  of 
the  unexpired  term,  there  is  no  way,  short  of  a  primary,  by  which  the 
Democratic  party  could  secure  the  printing  of  the  name  of  its  nominee 
on  the  general  election  ballot.  This  follows  because,  under  our  law,  nom- 
ination must  be  by  primary,  except  in  cases  in  which  a  vacancy  in  nom< 
ination  occurs.  As  has  been  pointed  out,  there  is,  as  to  the  remainder 
of  the  unexpired  term,  no  vacancy  In  nomination. 

As  to  the  term  beginning  in  January  of  1937,  a  vacancy  In  nomlna' 
tion  does  exist,  because  the  nominee  of  the  Democratic  party  has  died 
since  the  primary  and  before  the  general  election.  Under  such  circum- 
stances, the  appropriate  Executive  Committee  of  the  Democratic  party 
would  be  authorized  to  file  its  certificate  containing  the  nominee  of  such 
committee,  and  the  office  for  which  nominated.  This  certificate  is  re- 
quired to  be  signed  and  sworn  to  by  the  Chairmsm  and  Secretary  of  said 
Committee,  which,  in  this  particular  instance,  would  be  the  County  Dem- 
ocratic Executive  Committee.  If  such  certificate  is  filed  with  the  Board 
of  County  Commissioners  of  the  coimty  in  question  not  more  than  sixty 
days,  nor  less  than  twenty  days,  prior  to  the  date  of  the  general  election 
in  Novemtwr,  such  Board  of  County  Commissioners  would  be  required  to 
cause  to  be  printed  on  the  ballots  to  be  used  in  the  county  in  question, 
the  name  of  such  candidate  for  the  term  to  begin  in  January  of  1937. 


February  27,  1936. 

ELECTIONS— AMOUNT   OF  FILING   FEE    OF   CANDIDATE 

Dear  Sir: 

In  your  letter  of  the  25th  instant  you  state  that  the  Legislature  of 
1933  passed  two  acts  fixing  the  salary  of  the  County  Solicitor  for  Escam- 
bia County,  one  at  $5500  a  year,  and  another  at  $3600,  the  latter  to  take 
effect  upon  the  expiration  of  the  term  of  the  present  incumbent  of  said 
office.  You  thereupon  request  my  opinion  as  to  which  one  of  these  Acts 
determines  the  amount  of  filing  fee  to  be  paid  by  you  as  a  candidate  in 
the  June  Primary  for  nomination  to  the  office  of  County  Solicitor  of  Es- 
cambia Coimty. 

Section  385  of  the  Compiled  General  Laws  of  Florida  fixes  the  amount 
of  the  filing  fee  at  3'"o  of  the  annual  salary  or  compensation  of  the  office 
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sought  b?  the  candidate.  The  salary  of  the  office  sought  by  you  as  a 
candidate  for  nomination  of  County  Solicitor  of  Escambia  County.  If 
Chapter  15992,  Acts  of  1933,  becomes  effective  as  provided  by  Section  4 
thereof,  will  be  $3600  per  annum. 

Therefore,  assuming  Chapter  15992  to  be  a  valid  act  effective  as 
therein  provided,  your  filing  fee  under  Section  385,  Compiled  General 
Laws,  should  be  3'?'!  of  $3600,  and  your  party  assessment  as  provided  by 
Section  381,  Compiled  General  Laws,  should  be  computed  also  on  Chap- 
ter 15992. 


August  8.  1936. 

ELECTIONS— REFUND  OF  QUALIFICATION  FEE 

Dear  Sir: 

1  am  In  receipt  of  your  letter  of  the  5th  Inst,,  enclosing  copy  of  let- 
ter addressed  to  you  by  Honorable  R.  A,  Gray.  Secretary  of  State,  under 
date  of  August  3,  1936.  which  presents  the  question  of  his  authority  to 

refund  to  Honorable of  Miami  the  $300.00  he  paid  as  QualU 

ficatlon  fee  as  a  candidate  for  the  office  of  United  States  Senator  In  the 
Special  Senatorial  Primary  Election  called  to  l>e  held  August  11.  1936, 

Zh  an  opinion  on  this  Question  dated  May  22,  1930,  my  predecessor 
in  office,  the  Honorable  Fred  H.  X>avis,  now  a  member  of  the  Supreme 
Court  of  Florida,  said: 

"Qualification  fees  paid  by  candidates  cannot  be  refunded 
when  the  candidate,  through  his  own  act  in  failing  to  comply 
with  the  law,  has  disqualified  himself  as  a  candidate." 

In  an  opinion  by  me  on  the  same  subject,  dated  May  20,  1932.  I  con- 
curred with  the  said  opinion  of  Judge  Davis.  My  information  Is  that  KEr. 

disqualified  himself  as  a  candidate  by  his  failure  to  file,  within 

the  time  required  by  law,  his  campaign  expense  statement  as  a  candidate 
for  the  office  of  United  States  Senator  in  the  special  primary  to  be  held 
August  11.  It  is  my  opinion,  therefore,  that  the  qualification  fee  paid  by 
him  a5(  such  candidate  cannot  be  lawfully  refunded. 


June  27th.,  193S. 

ELECTtONS,  EXECUTIVE  COMMITTEES.  CHAPTER   16984, 
SENATE  BILL  334  OF  1935 

Dear  Sir: 

Replying  to  your  favor  of  June  22nd.,  permit  me  to  say  it  is  my  opin- 
ion that  Senate  Bill  No.  334  became  a  law  May  24th,  1936,  for  the  reason 
that  Section  3  reads  as  follows: 
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"This   Act  shall  take  effect  immediately  upon  Its  becoming 
a  law." 

It  was  approved  May  24th.  and  filed  tn  the  office  of  the  Secretanr 
of  state  the  same  date. 

The  Act  contains  the  following  provision,  to-wit: 

"The  County  Executive  Coimnittee  of  each  political  party 
shall  consist  of  two  memi>ers,  a  man  and  a  woman,  from  each 
election  precinct  wittiin  the  county,  who  shall  be  elected  for  two 
years  at  the  primary  held  in  the  year  1914.  and  every  two  years 
thereafter." 

The  Act  also  contains  the  following  provision,  to-wit: 

"Provided  further,  that  in  the  event  of  no  election  of  commit- 
teemen or  conmiitteewomen,  or  of  a  vacancy  occurring  from  any 
other  cause  in  any  County  Executive  Committee,  the  Chairman 
of  the  state  Executive  Conmilttee  shall  have  the  power  to  fUl 
such  vacancy  by  appointment  from  among  the  members  of  the 
party  residing  in  the  election  district  where  such  vacancy  occurs." 

You  ask  to  be  advised  whether  or  not  in  my  opinion  you,  as  State 
Chairman,  should  appoint  a  woman  in  each  precinct  in  the  State  under 
the  provisions  of  the  Act.  Permit  me  to  say  that  the  provisions  of  the 
Act  are  so  worded  that  it  leads  to  the  conclusion  that  the  members  of 
the  Committee  should  he  elected  in  the  first  instance,  including  the  wom- 
en members.  There  never  having  been  heretofore  a  law  requiring  women 
members  of  the  County  Executive  Committees,  and  the  provisions  of  the 
Act  appealing  to  authorize  the  election  of  women  members,  it  seems  to 
me  that  it  was  probably  the  legislative  intent  that  one  man  and  one 
woman  should  be  elected  from  each  precinct  at  the  next  election  and 
every  two  years  thereafter,  however,  I  am  inclined  to  the  view  that  you 
can,  under  the  provisions  of  the  Act,  appoint  a  woman  in  each  precinct 
of  the  State  at  this  time.  There  does  not  appear  to  be  anything  in  the 
law  which  would  prohibit  such  action. 


AprU  30.  1935. 

ELECTIONS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  25th  instant,  stating  that  you 
have  reached  the  age  of  21  years  on  March  28,  1935;  that  between  Sep- 
temtier,  1932  and  February  1934  you  were  a  resident  of  Gainesville  at  the 
University  of  Florida,  except  for  a  period  of  about  three  weeks;  that  dur- 
ing such  period  your  personal  belongings  remained  there;  that  it  is  your 
desire  to  become  a  resident  of  Florida  upon  your  return  to  school  this 
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fall.     Tou  make  inquiry  if  you  would  be  able  to  register  as  a  voter  In 
Alachua  County  upon  your  return. 

Section  248,  Compiled  General  Laws  of  Florida,  1927,  with  reference 
to  Qualified  electors,  contaic^  the  following  language: 

"Every  person  of  the  age  of  twenty -one  years  and  upwards, 
that  shall  at  the  time  of  registration  be  a  citizens  of  the  United 
States,  and  shall  have  resided  and  had  his  or  her  habitation, 
domicile,  home,  and  place  of  permanent  abode  in  Florida  for  one 
year,  and  in  the  county  for  six  months,  shall,  if  otherwise  quali- 
fied according  to  law  in  such  county,  be  deemed  a  qualified  elec- 
tor at  all  elections  under  the  Constitution," 

Section  371,  Compiled  General  Laws  of  Florida,  1927.  and  Section 
371  (1),  Compiled  General  Laws  of  Florida,  1934  Supplement,  require  the 
registration  of  electors  as  well  as  the  payment  of  certain  poll  taxes. 

Section  3  of  Article  VI  of  the  State  Constitution,  as  well  as  Section 
257,  Compiled  General  Laws  of  Florida.  1927,  requires  applicants  lor  reg- 
istration to  take  the  following  oath; 

"I  do  solemnly  swear  or  affirm  that  I  will  protect  and  defend 
the  Constitution  of  the  United  States  and  of  the  State  of  Florida, 
that  I  am  twenty-one  years  of  age,  and  have  been  s  resident  of 
the  State  of  Florida  for  twelve  months  and  of  this  county  for  six 
months,  and  I  am  qualified  to  vote  imder  the  Constitution  and 
laws  of  the  State  of  Florida." 

The  residence  required  under  the  statutes  referred  to  Is  residence 
immediately  preceding  the  time  of  regi^itratlon.  Such  required  residence, 
however,  would  permit  of  short  vacations  from  the  State  if  the  person 
had  an  abiding  purpose  to  continue  his  residence  in  this  State.  Legal 
residence  is  a  matter  of  both  Jact  and  intent.  In  addition  to  actual  resi- 
dence the  person  must  have  had  a  settled  intention  to  make  Florida  his 
permanent  home.  Coming  to  Florida  in  the  fall  of  1935  to  enter  school 
with  the  purpose  of  making  Florida  your  permanent  home  would  not  be 
sufficient  to  entitle  you  to  registration  as  an  elector  until  you  shall  have 
lived  twelve  months  in  the  State  and  six  months  in  the  county  after 
forming  such  purpose  to  reside  here  permanently. 

This  office  is  not  required  to  advise  others  than  State  officlalB  and 
certain  State  boards  but  as  a  matter  of  courtesy  I  have  given  you  the 
above  information. 
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Marcb  8,  1935. 

ELECTIONS— BIENNIAL  REGISTRATION 

Dear  Sir: 

Answering  your  letter  of  the  27th  ultimo,  I  beg  to  say  I  do  not  know 
of  any  law  requiring  a  person  In  Duval  County  to  register  every  two  years 
for  General  EHections. 

Your  attention  is  called  to  Sections  366  and  367.  Compiled  General 
Laws  of  Florida,  1927,  with  reference  to  biennial  registrations  for  Primary 
Elections.  You  will  note  that  Section  366  provides  that  all  persons  so 
registering  shall  be  deemed  duly  registered  electors  for  the  General  Elec- 
tion next  following  the  Primary  for  which  they  registered  and  for  any 
Special  Election  held  subsequent  to  the  General  Primary  for  which  they 
registered  and  prior  to  the  next  foUowing  general  Primary. 
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July  29.  193e. 

ELECTIONS — SPECIAL   PRIMARY— CANDIDATES    FAILURE  TO  PILE 
CAMPAIGN  EXPENSE  STATEMEaNTTS  ON  TIME 

Dear  Sir: 

This  will  ackonwledges  receipt  of  your  favor  of  Jvly  28th,  the  per- 
tinent part  of  which  reads  as  follows,  to- wit: 

"There  arrived  at  this  office  yesterday  afternoon,  July  87.  1936.  a 
sworn  campaign  expense  statement  of  Robert  J.  Boone  under  date  of 
July  25,  1936.  accompanied  by  a  tetter  of  transmittal,  both  of  which 
I  attach  hereto,  and  will  kindly  ask  that  you  return  when  you  have 
finished  examining  same. 

"Mr.  Robert  J.  Boone  qualified  as  a  candidate  for  United  St&t^ 
Senator  in  the  Special  Primaries  called  by  the  State  Democratic  Execu- 
tive Committee  to  he  held  on  August  11th  (with  a  second  primary  Sep- 
tember 1st  if  necessary).  Mr.  Boone's  qualification  oath  was  In  proper 
form  and  his  qualification  fee  in  proper  amount  and  both  filed  in  this 
office  within  the  time  limit  prescribed  by  statute  for  candidates  to 
qualify  in  the  primaries. 

"According  to  the  statutes  candidates  are  required  to  file  their  first 
campaign  expense  statement  not  more  than  thirty  days  nor  less  than 
twenty-five  days  prior  to  the  primary.  July  18th  was  the  last  day  In 
which  such  statement  could  be  filed  and  be  not  less  than  twenty-flve 
days  prior  to  the  date  fixed  by  the  Executive  Committee  for  the  primary. 

"As  you  will  note  from  Mr.  Boone's  communication  he  calls  atten- 
tion to  the  fact  that  the  entire  question  of  holding  the  primaries  was 
in  litigation  in  the  Supreme  Court,  the  court  not  having  rendered  a 
decision  until  July  23rd,  and  my  certificate  of  compliance  with  the 
court's  order  having  been  filed  on  July  24th. 

"The  qualification  oaths  and  fees  of  Mr.  Boone  and  all  other  candi- 
dates who  qualified  were  not  officially  receipted  for  by  this  office  until 
after  the  Supreme  Court  had  rendered  its  decision  or  specifically  on 
July  24th. 

"Mr.  Boone,  as  you  note  in  his  letter  of  the  twenty -fifth,  calls  at- 
tention to  the  fact  that  he  has  filed  his  expense  statement  within  three 
days  after  the  officials  acceptance  of  the  qualification  fees  and  aslcs 
that  I  accept  and  file  his  campaign  expenses  statement  nuc  pro  tunc 
as  of  the  proper  time  it  should  have  been  filed.  Mr.  Boone  further  calls 
attention  in  his  affidavit  attached  that  after  filing  his  qualification  oath 
and  fee  he  was  called  out  of  the  State  on  busings  and  on  account  of 
the  Ulness  of  a  member  of  his  family  and  did  not  return  until  the  3l5t 
of  July, 
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"Will  you  kindly  give  me  your  opinion  on  the  following  questions  as 
to  my  official  duty  in  the  primaries: 

First:  Is  it  my  offlcial  duty  under  the  law  to  receive  and 
flle  the  campaign  expense  statement  tendered  by  Mr.  Boone  and 
treat  the  same  as  having  been  made  in  compliance  with  law? 

Second:  If  not,  is  it  my  offlcial  duty  to  certify  to  the 
county  comnaissioners  of  the  several  counties  that  Mr.  Boone 
did  not  file  any  campaign  expense  statement  within  the  time 
required  by  law?" 

You  request  my  opinion  on  the  two  questions  stated  above,  and  I 
win  endeavor  to  reply  thereto  in  consecutive  order. 

The  primary  elections  to  be  held  on  August  11th  and  September 
1st.  under  the  opinion  of  the  Supreme  Court  of  Florida  in  the  case  of 
State  ex  rel  Charles  O.  Andrews,  et  al..  Relators,  versus  R.  A.  Gray, 
as  Secretary  of  State,  Respondent,  which  opinion  was  filed  July  23, 
1S36.  appears  to  make  all  of  the  valid  and  subsisting  primary  election 
laws  as  of  July  23,  1936,  applicable  to  the  special  primary  elections  to 
be  held  on  August  11th  and  September  1st.  We  find  that  the  State 
Executive  Committee  of  the  Democratic  Party  issued  its  call  for  the 
special  primary  elections  mentioned  above,  and  filed  a  copy  thereof  in 
the  office  of  the  Secretary  of  State.  We  find  that  the  call  required 
candidates  for  the  office  of  United  States  Senator  to  file  their  qualifica- 
tion oath  and  qualification  fee  with  the  Secretary  of  State  not  later  than 
July   nth. 

The  Secretary  of  Stat-e  declined  to  accept  the  qualification  fees  and 
oaths  of  three  candidates,  namely,  Charles  O.  Andrews,  Doyle  E.  Carlton 
and  Robert  J.  Boone,  so  as  to  lay  a  predicate  for  testing  in  the  Supreme 
Court  the  authority  of  the  State  Democratic  Executive  Committee  to  call 
a  special  Democratic  Primary  Election  under  the  laws  of  this  State. 

It  is  evident  from  the  document  filed  in  the  office  of  Secretary 
Of  State  by  the  State  Democratic  Executive  Committee  of  the  State  of 
Florida,  designated  as  the  "call",  that  the  Executive  Committee  was  of 
the  opinion  that  a  special  statutory  primary  election  could  be  called  and 
held  in  this  State.  The  Supreme  Court  in  its  opinion  of  July  23rd, 
sustained  that  view,  and,  therefore,  it  appears  to  be  settled  that  all  of 
the  primary  election  laws  in  effect  on  July  23,  A.  D.  1936,  are  applicable 
to  the  said  special  primary  elections  which  were  called  by  the  Executive 
Committee. 

We  find  that  candidates  Charles  O.  Andrews  and  Doyle  E,  Carlton 
filed  their  expense  statements  with  the  Secretary  of  State  according 
to  law,  but  that  candidate  Robert  J.  Boone  failed  to  flle  his  first  cam- 
paign expense  statement  as  required  by  Section  15  of  Chapter  13,761, 
Laws  of  Florida.  Acts  of  1929,  which  requires  candidates  for  national  or 
state   office   to   file   detailed   itemized   statements  of   campaign   expenses 
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not  more  than  thirty  days  nor  less  than  twenty -five  days  jirlor  to  the 

first  primary  election. 

The  latest  authority  from  the  Supreme  Court  on  the  question  of 
whether  or  not  you,  as  Secretary  of  State,  should  accept  the  campaign 
expense  statement  of  candidate  Robert  J.  Boone,  appears  In  115  Fla. 
3,  1&5  So.  100,  in  the  case  of  State  ex  rel  Ash  ton  versus  Harris,  et  al. 

"In  this  case  the  Circuit  Court  held  that  the  reQuirements 
for  filing  statements  by  candidates  in  primary  elections  <  Section 
421,  C.  G.  L.,  364  R.  G.  S.,  as  amended  by  Chapter  137S1,  Acts 
1929)  is  mandatory  as  to  the  time  for  filing,  and  that  where  a 
candidate  for  nomination  to  a  county  office  failed  to  file  the 
first  statement  not  more  than  thirty  days  nor  less  than  twenty- 
five  days  prior  to  June  5,  1934,  the  date  of  the  nejrt  primary 
election,  mandamus  would  not  issue  to  compel  the  Board  of 
County  Commissioners  and  the  Clerk  of  the  Circuit  Court  to 
certify  the  name  of  the  delinquent  candidate  to  be  voted  on  as 
such  candidate,  even  though  the  required  statement  had  been 
made  out  and  filed  on  the  day  immediately  following  the  last 
day,  I  May  11,  1934>  allowed  for  filing  candidates'  statements. 
The  alternative  writ  was  applied  for  May  12.  1934,  the  next  day 
after  the  time  for  filing  had  expired. 

"The  alternative  writ  sets  up  no  attempted  excuse  for  the 
failure  to  file  the  required  statement  on  time,  and  according  to 
the  allegations  of  the  writ  the  statement  was  not  filed  until  May 
11,  1934,  the  last  possible  day  on  which  it  could  be  legally  filed 
under  the  law.  In  the  absence  of  some  special  showing  of 
excuse  at  least,  the  Circuit  Court  was  not  in  error  In  refusing 
to  recognize  the  filing  of  a  statement  out  of  time,  even  though 
It  was  only  one  day  late.  Whether  any  excuse  at  all  could  he 
set  up  as  an  excuse  for  non-complianee  is  not  necessary  to  be 
nam  decided,  and  this  Court  does  not  express  any  opinion  on  it." 
Continuing,  the  Supreme  Court  in  the  same  opinion  said: 

"The  Florida  statute  allows  five  full  days  (from  the  thirtieth 
to  the  twenty -fifth  day)  in  which  to  get  the  first  required  state- 
ment into  the  hands  of  the  Cierk  of  the  Circuit  Court  or  the 
Secretary  of  State,  as  the  case  may  be.  The  statute  having 
drawn  a  line  which  is  clear  and  certain,  this  Court  is  not  per- 
mitted to  draw  another  and  different  one.  at  least  in  the  absence 
of  some  showing  of  special  and  reasonable  excuse  for  not  filing 
the  statements  on  time,  such  as  sudden  Illness,  accident,  mail- 
ing in  time  to  reach  the  filing  officer  in  ample  time  before  the 
last  day  expires,  and  the  like." 

The  Supreme  Court  held  that  the  Circuit  Judge  did  not  commit 
error  in  quashing  the  alternative  writ  and  entering  final  Judgment 
against    the  Plaintiff   in  error. 
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It  will  be  observed  from  the  opinion  quoted  above  that  the  Supreme 
Court  of  Florida  refused  or  declined  to  pass  on  the  question  of  whether 
any  excuse  at  all  could  be  set  up  as  an  excuse  for  non-compliance  with 
the  statutory  requirement  for  the  filing  of  expense  statements  by  candi- 
dates for  office  within  the  statutory  period  of  time. 

We  observe  that  candidate  Boone  offers  the  excuses  for  not  having 
filed  his  campaign  expense  statement  within  the  statutory  period  of 
time,  first,  "that  he  was  called  out  of  the  State  on  business  and,  on 
account  of  the  illness  of  a  member  of  his  family,  did  not  return  to  the 
State  until  the  twenty-first  day  of  July",  and,  second,  "that  the  Supreme 
Court  did  not  authorize  you  as  Secretary  of  State  to  accept  the  quali- 
fication oath  and  fee  until  seven  days  after  the  time  when  the  first 
campaign  expense  statement  was  due." 

We  observe  that  candidate  Boone  has,  under  date  of  July  27th,  filed 
with  you  his  campaign  expense  statement,  and  has  requested  you  to 
accept  the  same  for  filing  nunc  pro  tunc  as  of  July  17,  1936, 

Your  first  question  reads  as  follows: 

"Is  it  my  official  duty  under  the  law  to  receive  and  file  the 
campaign  expense  statement  tendered  by  Mr.  Boone  and  treat 
the  same  as  having  been  made  in  compliance  with  law?" 

In  reply  to  this  question,  and  in  view  of  the  premises  stated  above, 
it  is  my  opinion  that  you  may  in  your  official  capacity  as  Secretary 
of  State,  receive  and  file  the  campaign  expense  statement  tendered  by 
Mr.  Boone,  and  that  as  an  administrative  officer,  it  is  not  your  duty 
to  question  whether  or  not  the  statement  was  filed  in  compliance  with 
statutory  requirements. 

Your  second  question  reads  as  follows: 

"Is  it  my  official  duty  to  certify  to  the  county  commissioners 
of  the  several  counties  that  Mr.  Boone  did  not  file  any  campaign 
expense  statement  within  the  time  required  by  law?" 

In  reply  to  your  second  question,  permit  me  to  say.  Section  8197 
of  the  Compiled  General  Laws  of  Florida.  1927.  reads  as  follows,  to-wit: 

"8197.  (5933 »  Candidate  failing  to  file  statements  of 
campaign  expenses  not  to  have  name  printed  on  ballot;  officers 
issuing  certificate,  etc. — Any  candidate  who  fails  to  make  and 
file  the  statements  required  by  Section  421,  in  the  form  and  at 
the  time  specified,  shall  not  have  the  right  to  have  his  name 
placed  upon  the  ballot  to  be  used  in  the  primary  election,  and 
those  intrusted  with  the  preparation  of  such  primary  ballots 
shall,  upon  the  certificate  of  the  officer  with  whom  said  state- 
ments are  rcQuired  to  be  filed,  that  a  candidate  has  failed  to 
file  sueh  statement  or  statements,  omit  his  name  therefrom.  The 
name  of  no  candidate  falling  to  file  such  statements  as  required 
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by  said  section  shall  be  allowed  or  printed  on  the  official  ballot 
used  in  the  general  State  and  county  election,  and  no  commit- 
tee, officer  or  board  authorized  to  issue  commissions,  certifi- 
cates of  election  and  certificates  of  nomination  shall  issue  any 
such  commission  or  certificate  to  any  candidate  who  fails  to 
comply  with  the  provisions  of  the  said  section.  Any  officer,  and 
the  members  of  any  board  or  committee  violating  the  provisions 
of  this  section  shall  upon  conviction  be  fined  not  exceeding  five 
hundred  dollars,  or  be  imprisoned  not  exceeding  six  months. 
(Id.   S   20.)" 

You  will  observe  from  the  statute  quoted  above  that  It  is  the  duty 
of  the  officer  with  whom  campaign  expense  statements  are  required  to 
be  filed  to  notify  those  intrusted  with  the  preparation  of  the  primary 
ballots,  when  a  candidate  has  failed  to  file  bis  campaign  expense  state- 
ment or  statements,  to  omit  his  name  from  the  ballot.  As  I  understand 
the  matter,  the  Coimty  Commissioners  are  the  persons  "Intrusted  with 
the  preparation"  of  the  primary  ballots,  and  the  Secretary  of  State  is 
the  officer,  where  a  person  is  a  candidate  for  a  State  or  National  office, 
with  whom  the  campaign  expense  statement  is  required  to  be  filed, 
and,  therefore,  it  appears  to  me  that  the  only  duty  imposed  upon  you 
by  law  is  to  notify  the  County  Commissioners  of  the  several  counties  of 
the  State  of  Florida  that  candidate  Robert  J.  Boone  faOed  to  file  his 
first  campaign  expense  statement  within  the  time  prescribed  by  law. 


July  3,  1936. 

ELECTIONS-SPECIAL   AND    GENERALr— LAST    DAY   TO    REGISTER 
AND  PAY  POLL  TAXES 

Dear  Sir: 

Replying  to  your  favor  of  July  1st.,  permit  me  to  say.  you  ask  to 
be  advised  the  last  day  upon  which  a  person  may  pay  poll  taxes  as  a 
prerequisite  to  vote  in  the  Special  Primary  Election  to  be  held  on  August 

IZth. 

In  answer  to  this  question,  permit  me  to  say,  the  State  Democratic 
Executive  Committee  by  Resolution  provided  that  those  electors  who 
were  otherwise  qualified  prior  to  the  Primary  EUection  of  June  2nd.. 
that  15  to  say,  those  who  were  registered  and  would  have  been  entitled 
to  vote  had  their  poll  taxes  for  the  two  years  next  preceding  the  year 
1936  been  paid,  may  now  pay  their  pjoll  taxes  on  or  before  the  third 
Saturday  preceding  the  day  of  the  first  Special  Primary  Election  to  be 
held  on  August  11th.,  which  would  be  Saturday.  July  25th.  and  vote  in 
said  Special  Primary  Election. 

You  ask  to  be  advised  the  last  day  on  which  persons  can  register 
prior  to  the  General  Election  to  be  held  on  November  3rd.  this  year, 
and  in  reply  to  Uiis  question  permit  me  to  say: 
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Section  263  of  the  Compiled  General  Laws  of  1927,  Is  the  section 

governing  the  opening  and  closing  of  the  registration  books  in  the  dis- 
tricts and  in  the  office  of  the  Supervisor  of  Registration  prior  to  the 
General  Election.  This  section  provides  that  the  registration  books  in 
the  office  of  the  Supervisor  of  Registration  shall  be  kept  open  from 
the  first  Monday  in  Augiist,  which  is  August  3rd.  this  year,  until  the 
second  Saturday  of  the  month  preceding  the  day  in  each  year  in  which 
there  shall  be  a  General  Election.  The  second  Saturday  in  the  month 
preceding  the  day  of  the  General  Election  to  be  held  on  November  3rd., 
is  Saturday,  October  17th.  of  this  year. 

Tbe  same  section  provides  that  the  district  registration  books  shall 
be  kept  open  from  the  first  Monday  in  September  until  the  second 
Saturday  of  the  month  preceding  the  day  of  the  General  Election,  which 
would  be  Octoljer  nth.  The  first  Monday  in  September,  the  day  upon 
which  the  district  registration  books  should  be  open,  as  you  will  observe 
by  reference  to  the  Calendar,  la  September  1th. 

You  ask  to  be  advised  the  last  day  for  payment  of  poll  taxes  prior 
to  the  General  Election  to  be  held  November  3rd.  this  year.  The  sixth 
paragraph  of  Section  248  of  the  Compiled  General  Laws  provides  that 
no  person  shall  be  permitted  to  vote  at  an  election  who  shall  have  faUed 
to  pay  at  least  on  or  before  the  fourth  Saturday  preceding  the  day  of 
such  election  his  or  her  poll  taxes  for  the  two  years  next  preceding  the 
year  in  which  such  election  shall  be  held.  The  fourth  Saturday  pre- 
ceding November  3rd.,  the  day  of  the  General  Election  this  year,  ts 
Saturday,  October  10th. 

Relative  to  the  qualiflcation  of  electors  to  vote  in  the  Special  Pri- 
mary Election  to  be  held  August  llth.  and  September  1st.  this  year,  per- 
mit me  to  say  there  is  to  be  a  test  case  brought  before  the  Supreme 
Court  within  the  next  few  days  for  the  purpose  of  having  the  Supreme 
Court  prescribe  the  applicable  law.  Whether  or  not  the  Court  In  its 
opinion  will  in  any  way  affect  the  information  herein  contained  regard- 
ing the  qualification  of  electors  for  such  election  remains  to  be  seen. 
haarever,  until  the  Supreme  Court  has  rendered  its  opinion,  the  ruling 
herein  contained  should  be  observed  relative  to  the  Special  Primary 
Election  to  be  held  on  August  llth.  and  September  1st.  this  year. 


August  27,    1936. 

SLOT  MACHINES — SPECIAL  ELECTIONS — PROCEDURE  FOR 
CANVASSING   RESULTS    OP    ELECTION 

Dear  Sir: 

This  is  in  reply  to  your  Inquiry  of  August  21at. 

Inasmuch  as  Section  13 -A  of  Chapter  17257,  Laws  of  Florida,  Acts 
of  1935,  provides  for  the  submission  to  the  electors  at  a  general  election 
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of  the  question  of  whether  or  not  slot  machines  shall  be  legal  In  a 
particular  county.  Section  318.  and  Sections  341-344,  Compiled  General 
Laws  of  Florida,  1927,  would  apply. 

The  votes  would  therefore  be  counted  by  the  inspectors  and  clerk, 
in  accordance  with  Sections  341  and  342,  and  the  canvass  of  the  returns 
would  be  made  by  the  County  Canvassing  Board  referred  to  in  SectlonB 
343  and  344  in  the  manner  stated  therein. 

While  Sections  343  and  344  appear  at  first  blush  to  provide  tor  can- 
vassing the  returns  only  insofar  eis  election  of  officers  is  concerned.  Sec- 
tion 343  provides  generally  for  the  existence  of  a  "County  Canvassing 
Board  of  Elections",  and  Section  344  provides  that  said  Canvassing 
Board  "shall  compile  the  result  of  the  election." 

It  is  my  opinion  that  the  general  terms  appearing  in  the  statutes 
are  sufficient  to  charge  the  County  Canvassing  Board  with  the  duty 
of  canvassing  the  results  of  the  election,  insofar  as  the  abolition  of  slot 
machines  is  concerned.  This  view  Is  further  strengthened  by  the  pro- 
vision in  Section  342.  providing  that  the  certificates  of  the  inspectors 
and  cleric  shall  contain  the  number  of  votes  cast  for  and  against  any 
question  submitted,  which  certificates  shall  be  signed  by  the  inspectors 
and  clerte.  and  forwarded  to  the  county  judge  and  supervisor  of 
registration. 


February  23,    1935. 

ELECTIONS,    SPECIAL.  QUAUFICATION   OF  ELECTORS 

Dear  Str:    ■ 

Tills  refers  to  your  inquiry  of  February  twenty-third,  and  1  t)eg  to 
advise  that  Chapter  16014,  Acts  of  1933,  reads  as  follows: 

"Section  1.  That  at  all  special  elections  called  and  held  to 
fill  a  vacancy  in  the  office  of  State  Senator  or  member  of  the 
House  of  Representatives,  all  electors  who  were  qualifid  to  vote 
at  the  last  preceding  General  Election  and  who  at  the  time  of 
the  special  election  are  qualified  electors  in  all  other  respects 
than  as  to  poll  tax  payments,  are  declared  to  be  duly  qualified 
electors  in  such  special  election,  without  payment  of  any  further 
or  other  Poll  tax. 

"Section  2.  All  laws  and  parts  of  laws  In  conflict  herewith 
are  hereby  repealed. 

"Section  3.  This  Act  shall  take  effect  Immediately  upon  its 
passage  and  approval  by  the  Governor,  or  upon  its  becoming  a 
law  without  his   approval. 

"Approved  April  8,  1933." 
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We  construe  the  provisions  of  the  Chapter  quoted  above  to  mean  that 
aU  persons  who  were  qualified  to  vote  at  the  last  geueral  election  shall 
be  permitted  to  vote  at  an  election  called  under  said  Chapter  without 
payment  of  poll  taxes  for  the  year  next  preceding  the  year  in  which 
the  special  election  is  held  under  said  Chapter. 

Electors,  otherwise  qualified  than  by  paitment  of  poll  taxes  who  toere 
not  qualified,  to  vote  in  the  last  general  election,  should  be  required  to 
pay  poll  taxes  for  the  two  years  next  preceding  the  year  in  which  the 
special  election  is  held. 
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LOCAL  OPTION 


January  9,  1935. 

PAYMENT  OF  POLL  TAX  IN  ORDER  TO   VOTE  IN  LOCAL  OPTION 

ELECTION 

Dear  Sir: 

This  refers  to  your  letter  of  January  7th„  relative  to  the  payment 
of  poll  taxes  in  order  to  be  able  to  vote  in  a  local  option  election  called 
to  be  held  January  15th. 

Your  attention  is  called  to  Sections  248  and  302  of  the  Compiled 
General  Laws  of  Florida.  1927,  which  provides  that  no  person  shall  be 
permitted  to  vote  at  any  election  who  shall  have  failed  to  pay  his  or  her 
poll  taxes  for  the  two  years  next  preceding  the  year  In  which  such 
election  is  held.  It  is.  therefore,  my  opinion  that  the  payment  of  1933 
and  1934  taxes  is  necessary  to  qualify  one  to  vote  in  such  an  election 
held  In  the  year  1935. 


May  21,   1935. 

BUPERVISOR  OF  REGISTRATION,  OPENING  BOOKS  BEFORE 
LOCAL  OPTION  ELECTION 

Dear  Sir: 

In  your  letter  of  the  1 8th  instant  you  inquire  whether  you  are  re- 
quired to  open  the  registration  books  preceding  the  holding  of  a  local 
option  election,  and  whether  it  is  necessary  for  electors  to  have  a  poll 
tax  receipt  for  1934  to  entiUe  them  to  vote. 

The  present  Legislature  has  not  up  to  this  time  enacted  any  laws 
relating  to  local  option  elections  or  with  respect  to  intoxicating  liquors. 
and  we  are  therefore  still  operating  under  the  law  in  effect  December 
31,   1918. 

Section  1210  of  the  General  Statutes  of  1906  provides  that  for  local 
option  elections  electore  may  be  registered  as  provided  in  the  general 
law  for  registration  for  special  elections.  The  fact  is  that  we  have  no 
provision  for  registration  for  special  elections,  and  it  is  my  opinion  that 
since  we  have  not  time,  there  is  no  authority  for  opening  the  registration 
books  for  local  option  elections. 

Section  1210  provides  that  electors  shall  have  the  same  qualifications 
for  and  pre-requlsites  to  voting  as  in  elections  under  the  general  election 
law.  It  follows,  therefore,  that  they  are  required  to  have  their  poll  tax 
receipts  for  the  two  years  immediately  preceding  the  year  in  which  the 
local  option  election  is  held.  In  this  particular  instance  it  would  re- 
quire poll  tax  receipts  for  1933  and  1934. 
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September  28,  1936. 

ELECTIONS— LEGALITY   OP  PLACINa  RtJBBER  STAMPS 
to  ELECTION  BOOTHS 

Dear  Sir: 

This  IS  in  reply  to  your  inquiry  of  September  26.  Under  date  of 
August  11,  1932.  1  rendered  an  opinion  stating 

"It  is  illegal  to  use  stickers  on  any  ballot  and  it  should  not 
be  done,  as  it  would  invalidate  the  ballot." 

*niis  opinion  is  reported  at  page  1048  of  the  Attorney  General's  Re- 
port for  the  Years  1931-32. 

It  is  likewise  my  opinion  that  it  is  illegal  to  have  rubber  stamps 
placed  in  the  booths  for  the  purpose  ol  stamping  the  names  of  indepen- 
dent candidates  on  the  ballot. 


September  16,  1936. 

ELECnONS-^SOLDIERS  AND  SAILORS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  15th  instant  with  reference  to 
Army  men  on  duty  voting  in  this  state.  You  fall  to  state,  however, 
whether  they  are  former  residents  of  this  State  and  now  on  duty  out  of 
the  State  or  if  they  are  from  some  other  State  and  now  on  duty  in  this 
State. 

In  reply  I  beg  to  say  that  if  the  parties  mentioned  were  formerly 
residents  of  this  State  but  are  now  on  duty  in  some  other  State  the  fact 
of  their  serving  in  the  Army  and  being  out  of  the  State  would  not  of 
itself  disqualify  tliem  from  voting  in  this  State  if  they  are  r entered 
voters  and  are  otherwise  qualified.  If  the  parties  mentioned  are  from 
other  states  and  are  on  duty  in  this  State  and  have  been  here  a  suffi- 
cient time  and  are  in  position  to  take  the  oath  prescribed  by  Section  373, 
Compiled  General  Laws  of  Florida.  1927,  and  Section  3  of  Article  VI  of 
the  State  Constitution  it  would  appear  that  they  would  be  authorized  to 
register  and  otherwise  qualify  te  vote  in  our  elections. 

If  you  have  in  mind  soldiers  and  sailors  being  permitted  to  vote 
under  Section  249.  Compiled  General  Laws  of  Florida,  1927,  without  reg- 
istration and  the  payment  of  any  poll  tax,  I  beg  to  advise  that  said  Sec- 
tion applies  only  to  municipal  elections.  This  Section  was  originally 
passed  as  Chapter  7950,  Acts  of  191S.  and  you  will  note  that  under  said 
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title  the  said  Act  applies  only  to  those  engaged  in  the  World  War  and  only 
to  municipal  elections  held  in  the  State. 

For  yotir  information  your  attention  is  called  to  Chapter  16,987,  Lavs 
of  Florida,  Acts  of  1935,  providing  for  the  registration  of  qiudified  elec- 
tors from  without  the  State  in  any  Primary,  General.  School,  Municipal, 
or  Special  Election  and  providing  the  procedure  in  connectioc  therewith. 


July  22,  1936. 

BOND  ELECTIONS— FREEHOLDER — HOMESTEAD  KKEIMTTlOHa 

Dear  Sir: 

Yours  of  July  17th.  addressed  to  the  Attorney  General,  reads  as  fol- 
lows: 

"We  have  been  informed  that  you  have  written  an  opinion 
holding  that  the  head  of  a  famliy.  residing  in  his  own  home  and 
hence  exempt  from  taxation  under  the  homestead  amendment. 
is  a  freeholder  entitled  to  vote  In  bond  elections.  Will  you  Idndly 
send  us  a  copy  of  this  opinion." 

In  reply  to  the  above  permit  me  to  say  we  have  made  a  search  for 
the  opinion  referred  to  in  your  letter,  but  have  failed  to  fmd  the  same. 
If  you  will  give  us  the  approximate  date  of  the  opinion,  we  might  be  able 
to  locate  It,  if  such  an  opinion  has  been  written.  Not  tieing  able  to  find 
tiie  opinion  referred  to,  I  am  of  course  reluctant  to  express  what  might 
be  considered  an  official  opinion  from  this  office:  however.  I  will  give 
you  the  definition  of  a  free-holder  as  defined  by  Hon.  Fred  H.  Davis,  for- 
mer Attorney  General,  in  his  Biennial  Report  for  the  years  1927-1928. 
page  433,  which  reads  as  follows: 

"A  freeholder  Is  one  who  owns  land  in  fee  or  for  life  or  for  some  tn- 
determmate  period.  A  freehold  estate  is  defined  as  an  estate  of  inheri- 
tance or  for  life  In  real  property.  In  order  to  be  a  freeholder  a  person 
must  have  a  property  right  in  and  title  to  real  estate  amounting  to  an 
estate  of  inheritance  or  for  life  or  for  an  Indeterminate  period." 

"Thus,  a  wife  living  with  her  husband  on  land,  the  title  to  which  is  In 
the  husband  and  which  is  occupied  by  them  jointly  as  a  family  homestead, 
as  well  as  a  husband  living  with  his  wife  on  land  occupied  by  both  jointly 
as  homestead  and  legal  title  to  which  Is  in  her,  are  not  freeholders." 

"A  Vendee  of  land  in  possession  of  such  land  imder  a  contract  made 
by  the  woman  who  sells  this  land  to  the  vendee  is  a  freeholder  as  well 
as  a  tenant  by  entirety.  (Husband  and  wife  holding  property  jointly  aa 
husband  and  wife.)" 

"A  person  who  owns  a  vested  remainder  in  real  estate  is  also  a.  free- 
holder.   Thus,  a  man  who  had  sold  another  a  S9  year  lease  on  his  pro- 
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perty  would  remain  a  freeholder.  Also  the  man  to  whom  the  99  year 
lease  was  sold  would  be  a  freeholder.  The  holder  of  a  lease  for  life  on 
realty  is  a  freeholder." 

"The  foregoing  definitions  are  taken  from  various  decisions  of  the 
courts  of  the  country  and  I  trust  fully  answers  what  you  desired  to  know 
in  your  communication  of  October  22nd." 

"Very  tnily  yours, 

FRED  H,  DAVIS,  Attorney  General." 

It  appears  from  the  definition  given  by  former  Attorney  General 
Davis  that  a  freeholder  is  entitled  to  vote  in  bond  elections  where  one  of 
the  qualifications  is  that  the  elector  shall  be  a  freeholder. 


April  16th.,  1936. 

ELECTIONS— HIGHWAYS— POSTERS 

Dear  Sir: 

Replying  to  your  favor  of  April  14th.,  in  which  you  ask  to  l>e  Eidvised 
whether  or  not  it  is  a  violation  of  the  law  to  post  a  picture  of  a  candidate 
beside  a  main  highway  in  this  State,  permit  me  to  say  Section  2470  of 
the  Compiled  General  Laws,  1927,  reads  as  follows: 

"It  shall  be  unlawful  for  any  person,  firm  or  corporation  to 
erect  or  cause  to  be  erected,  place  or  cause  to  be  placed  any  sign-  « 
board,  sign,  sign  post,  placard  or  poster,  within  the  right  of  way 
of  any  public  highway  in  any  county  of  the  State  of  Florida,  hav- 
ing a  population  of  not  less  than  63,000,  and  not  more  than 
65,000,  according  to  the  1925  State  census." 

The  statut,e  quoted  above  is  the  only  statute  we  find  on  this  subject. 


March  7th.,  1936. 

ELECTIONS— CANDIDATES— PASSING  OUT  BOOK  MATCHES 

WITH  CARD 

DeaT  Sir: 

Replying  to  your  favor  of  March  6th.  in  which  you  ask  to  be  advised 
whether  or  not  under  the  law  it  would  be  legal  for  candidates  for  public 
office  "to  pass  out  book  matches  with  their  cards  printed  on  the  outside 
of  the  book,"  permit  me  to  say,  Section  8182  of  the  Compiled  General 
Laws  limits  the  purposes  for  which  a  candidate  may  expend  money  to 
the  following  items: 
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"For  his  traveling  expenses  while  campaigning,  fees  for  qua- 
lifying, stenographic  work,  Clerks  of  his  campaign  headquarters 
to  address,  prepare  and  mail  campaign  literature,  telegrams,  tele- 
phones, postage,  freight,  express,  stationery,  list  of  voters,  office 
rent,  newspaper  advertising,  printing  and  the  renting  of  hall  in 
which  to  address  voters." 

You  will  observe  from  the  quotation  above  that  the  expenditure  of 
money  for  any  other  purpose  than  those  set  out  in  the  statute  would  be 
a  violation  of  the  law.  It  appears  that  the  law  was  designed  to  prohibit 
the  giving  by  any  candidate  anything  of  value  in  the  shape  of  a  gift  that 
would  in  any  way  influence  a  voter  to  vote  for  a  particular  candidate. 


March  22,  1B39. 

ELECTIONS— NATURALIZATION 

Dear  Sir-' 

I  am  in  receipt  of  your  letter  of  the  16th  instant,  with  reference  to 
naturalized  persons  holding  office. 

In  reply  I  beg  to  call  your  attention  to  Section  1  of  Article  XTV. 
Amendments  to  the  Federal  Constitution,  reading  as  follows: 

"All  persons  bom  or  naturalized  in  the  United  States,  and 
subject  to  the  Jurisdiction  thereof,  are  citizens  of  the  United 
States  and  of  the  State  wherein  they  reside.  No  State  shali  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  inununi- 
ties  of  citizens  of  the  United  States;  nor  shall  any  State  deprive 
any  person  of  life,  liberty,  or  property,  without  due  process  of 
law;  nor  deny  to  any  person  within  its  Jurisdiction  the  equal  pro- 
tection of  the  laws." 

Prom  the  above  it  appears  that  naturalized  persons,  when  otherwise 
qualified,  are  entitled  to  hold  office  and  enjoy  the  privileges  of  all  other 

citizens. 

I  am  enclosing  herewith  copy  of  letter  from  this  office  addressed  to 

Hon. .  Justice  of  the  Peace,  under  date  of  April  28,  1932,  with 

reference  to  naturalized  persons  voting,  which  will  probably  be  of  inter- 
est to  you  In  connection  with  your  iBquirr. 


CHAPTER  VII 


APPROPRIATIONS 
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September  7.  1935. 

APPROPRIATIONS— CHAPTER   16772  OP   1935— MISCELLANEOUS- 
LANE  DRUG  STORES,  INC.,  ET  AL.,  VERSUS  LEE.  AS 
COMPTROLLER,  AND  OTHER  CHAIN  STORE  SUITS 

Dear  Sir.* 

I  have  your  letter  of  September  3rd,  In  which  you  state  that  the  &i- 
preme  Court  of  Florida  in  an  order  entered  August  31,  1935.  In  the  cste 
of  STATE  OP  FLORIDA  ex  rel  C.  CHAVERS,  et  al.,  Realtors,  versus  J. 
M.  LEE.  as  Comptroller,  Respondent,  directed  you  as  the  judicial  a^nt 
of  the  Court  to  receive,  accept,  deposit  and  hold  and  faithfully  account 
for  all  monies  that  may  be  tendered  to  you  under  the  terms  of  Chapter 
16,848,  Laws  of  Florida,  Acts  of  1935.  The  Court  in  its  order  directed  you 
to  retain  the  monies  so  paid  pending  the  final  determtnatlon  of  the  con- 
stitutionality of  Chapter  16,848.  supra.  You  state  that  Section  14  of  the 
Act  makes  an  appropriation  for  the  expenses  of  its  enforcement.  You  re- 
quest my  opinion  as  to  whether  or  not  the  expenses  of  the  enforcement 
of  the  Act  can  be  paid  from  the  appropriation  known  as  "Expense  Col- 
lecting  Revenue"  until  the  constitutionality  of  the  Act  is  finally  deter- 
mined. 

Under  thfe  terms  of  the  above  mentioned  Court  order,  you  are  re- 
quired to  hold  and  account  for  all  monies  paid  to  you  under  the  Act  and 
it  necessarily  follows  that  you  can  not  expend  any  of  these  funds  for  the 
expenses  of  the  enforcement  of  the  Act.  The  Legislature  has  made  pro- 
vision for  paying  the  expenses  of  the  collection  of  the  revenue  of  the 
State.  See  Chapter  16,712.  Laws  of  Florida,  Acts  ol  1935,  under  the  gen- 
eral heading  "Miscellaneous."  It  is  my  opinion  that  under  the  circum- 
stances the  expenses  of  the  enforcement  of  the  Act  can  be  paid  from  the 
appropriation  of  "Expense  Collecting  Revenue."  at  least  until  the  Court 
finally  determines  the  constitutionality  of  the  Act. 


November  21.  1935. 

APPROPRIATIONS.    COMPTROLLER  AUTHORIZED  TO  PAY  EX- 
PENSES OF  ADMINISTERING  CHAPTER   17257,  ACTS  OP 
1935,  OUT  OF  STATE  OCCtTPATIONAL  LICENSE 
TAXES  COLLECTED  THEREUNDER 

Dear  Sir: 

I  have  your  letter  of  November  21,  in  which  you  request  my  oplnloQ 
upon  the  foUowing  questions: 
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ili  Whether  or  not  the  Comptroller  may  use  so  much  of  the  money 
received  as  State  Occupational  License  Taxes  under  Chapter  17257,  Laws 
of  Florida,  Acts  of  1935,  as  may  be  necessary  to  pay  the  expenses  ot  ad- 
ministering and  enforcing  the  law? 

(2)  Whether  or  not  the  Comptroller  has  authority  to  set  up  out  of 
the  money  received  under  this  law  in  the  State  Treasury  an  expense  ac- 
count to  be  used  in  paying  the  expenses  of  administering  the  law? 

The  administration  and  enforcement  of  the  Act  are  placed  in  the 
hands  of  the  Comptroller  iSeerion  6i  and  he  is  authorised  "to  appoint 
and  deputize  a  sufficient  number  of  inspectors  to  properly  enforce  the 
provisions  of  this  Act  and  the  rules  and  regulations  made  pursuant  there- 
to; to  give  instructions  to  and  provide  all  forms  to  county  tax  collectors; 
and  to  do  any  and  all  acts  necessary  or  expedient  for  the  strict  enforce- 
ment of  the  provisions  of  this  Act."  Section  1 1  of  the  Act  reads  as  follows: 

"All  money  collected  hereunder  for  the  State  license  tax  as 
herein  provided,  shall,  after  the  expense  of  administering  this 
Act,  be  promptly  remitted,  as  required  by  law.  to  the  Comptroller 
and  placed  in  the  Treasury  to  the  credit  of  the  General  Revenue 
Fund." 

It  is  my  opinion: 

1 1 )  That  it  was  the  Intention  of  the  Legislature  to  require  the  Comp- 
troller to  administer  and  enforce  the  law  and  to  appropriate  for  that  pur- 
pose sufficient  money  out  of  the  State  Occupational  License  Tax  collect- 
ed under  the  Act.  The  Comptroller  is  authorized  to  use.  out  of  the  State 
Occupational  License  Tax  Money  collected  under  the  Act,  whatever 
amounts  may  be  necessary  to  pay  the  expenses  of  administration  and  en- 
forcement. 

(2>  The  Comptroller  may  set  up  in  the  office  of  the  State  Treasurer 
an  expense  account  for  the  purpose  of  paying  the  expenses  of  administer- 
ing and  enforcing  the  Act.  He  may  place  in  this  Act  whatever  part  of 
the  receipts  from  the  State  Occupational  License  Tax  collected  under  the 
Act  that  he  may  consider  as  reasonable  and  necessary  to  pay  the  expenses 
of  administration  and  enforcement  and  the  balance  on  hand  must  be 
"placed  in  the  Treasury  to  the  credit  of  the  General  Revenue  Fund." 


July  20.  1938. 

APPROPRIATIONS — COST  OF  ENFORCEMENT  OF  CHAPTER  18,848. 

MAY  BE  PAID  FROM  COLLECTION  OF  REVENUE  FUND  FROM 

GENERAL  APPROPRIATION  BILL  WHERE  SUFFICIENT 

TAXES  HAVE  NOT  BEEN  COLLECTED  UNDER  THE 

ACT  TO  PAY  COST  OF  ENFORCEMENT 

Dear  Sir: 

1  have  your  letter  ot  even  date  in  which  you  state  that  there  have 
been  numerous  suits  filed  seeking  to  restrain  you  from  collecting  taxes 
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under  Senate  Bill  724,  being  Chapter  16,848,  Laws  of  Florida,  Acts  of  1935, 
and  that  as  a  result  of  th^e  suits  sufficient  taxes  have  not  been  collect- 
ed thereunder  to  pay  the  expense  of  defending  the  suits  and  expenses 
incident  to  the  enforcement  of  the  Act.  You  request  my  opinion  upon 
the  question  of  whether  or  not  you  may  pay  these  expenses  from  the  ttem. 
Collection  of  Revenue  in  the  General  Appropriation  Bill  of  1935,  which  is 
House  Bill  1256.  and  is  also  referred  to  as  Chapter  16. "772. 

Section  14  of  Chapter  16,848,  reads  as  follows,  to-wit: 

"There  is  hereby  annually  appropriated  out  of  funds  coming 
into  the  Comptroller's  hands  under  the  provisions  of  this  Act,  the 
amount  necessary  for  the  effective  and  efficient  enforcement  of 
the  provisions  of  this  Act,  and  for  that  piupose  the  Comptroller 
is  authorized  to  employ  such  addtionaJ  employees  as  he  may 
from  time  to  time  deem  necessary  to  carry  out  the  terms  and 
provisions  of  this  Act.    ••••*• 

The  Act  gives  you  authority  to  pay  from  the  funds  collected  there- 
under whatever  amounts  may  be  necessary  for  the  effective  and  efficient 
enforcement  of  the  provisions  of  the  Act  and  so  long  as  there  is  sufficient 
money  on  hand  in  this  fund,  you  would  not  be  authorized  to  pay  any  of 
the  expenses  of  enforcement  from  any  other  fund  However,  when  the 
Act  was  passed  the  Legislature  knew  that  funds  for  its  enforcement 
would  not  be  Immediately  available.  The  General  Appropriation  Bill  of 
1935  carries  an  item  "Collection  of  Revenue"  which  is  intended  for  use 
by  you  in  the  collection  of  State  Revenue,  and  its  use  Is  not  restricted  to 
the  collection  of  any  particular  State  Revenue  but  it  may  be  used  wherever 
necessary  to  collect  any  State  Revenue. 

In  view  of  the  above.  I  am  of  the  opinion  that  until  funds  are  avail- 
able from  taxes  collected  under  Chapter  16,848,  supra,  you  may  use  from 
the  Collection  of  Revenue  Fund  of  the  1935  General  Appropriation  Bill 
such  funds  as  may  be  necessary  for  the  effective  and  efficient  enforce- 
ment of  the  Act.  Expenses  Incurred  In  the  defense  of  suits  concerning 
the  Act  are  to  be  considered  as  expense  for  the  enforcement  of  the  Act. 
It  is  also  my  opinion  that  when  funds  come  into  your  hands  from  taxes 
collected  under  the  Act  sufficient  to  reimburse  the  Collection  of  Revenue 
Fund  for  money  obtained  from  that  fund  for  the  purpose  of  paying  the 
expense  of  enforcement  of  the  Act.  you  should  reimburse  the  Collection 
of  Revenue  Fund  for  all  monies  so  advanced. 


June  18.  1936. 

APPROPRIATIONS— CHAPTER  17,474  OF  1S3S 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  lOtb  Instant  with  reference  to 
appropriation  under  Section  4  of  Chapter  17,474.  Laws  of  Florida.  Acts 
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of  1935.  which  appropriates  $4,000.00  aimuaUy  for  the  purposes  of  said 
Act.  You  make  inquiry  If  any  part  of  the  appropriation  for  any  one  year 
not  used  during  such  year  may  be  carried  forward  and  used  during  the 
next  year. 

The  appropriating  part  of  said  Section  reads  as  follows: 

"The  sum  of  Four  Thousand  ($4,000.00)  Dollars  or  so  much 
thereof  as  may  be  necessary  for  the  purpose  hereof  is  hereby  ap- 
propriated for  the  fiscal  year  ending  June  30th,  1935,  from  funds 
not  otherwise  appropriated  for  such  fiscal  year  and  annually 
thereafter  until  the  year  1942.    •     •     •     »» 

In  view  of  Uie  above  language  it  appears  that  the  appropriations  are 
definite  annual  appropriations  and  the  statute  does  not  appear  to  con- 
template that  any  balance  from  one  year  may  be  carried  forward  and 
used  the  succeeding  year. 


May  1,  1936. 

REAPPROPRIATION  OP  FEDERAL  GRANTS  OF  MONEY  TO  FLORIDA 

UNDER  PROVISIONS  OF  SECTION  4  OF  CHAPTER 

16772.  ACTS  OP  1935 

Dear  Sir: 

This  is  in  reply  to  your  telegraphic  request  for  my  opinion  as  to 
whether  or  not  moneys  granted  Florida  for  children's  welfare  purposes 
are  automatically  reappropriated  for  the  use  of  the  State  Board  of  Social 
Welfare  under  Section  4  of  Chapter  16772,  Laws  of  Florida.  Acts  of  1935, 
if  deposited  in  the  State  Treasury.  You  previously  called  my  attention  to 
the  fact  that  the  Florida  Legislature  in  1935  made  no  specific  appropria- 
tion of  State  funds  for  the  State  Board  of  Social  Welfare. 

It  is  my  opinion  that  the  funds  so  granted  should  be  received  by  the 
State  Treasurer  in  accordance  with  Article  4,  Section  24,  of  the  Florida 
Constitution,  and  that  such  funds  should  be  disbursed  upon  order  of  the 
Comptroller,  countersigned  by  tlie  Governor.  Section  4  of  Chapter  16772, 
Laws  of  Florida,  Acts  of  1935,  concerning  which  you  inquire,  reads  as 
follows: 

"Federal  money  appropriated  by  the  Congress  of  the  United 
States  to  be  used  for  State  purposes,  whether  by  itself  or  in  con- 
junction with  moneys  appropriated  by  the  Legislature  of  this 
State,  is  hereby  reappropriated  as  far  as  may  be  necessary  to  the 
purpose  for  which  the  same  was  made  available  and  in  so  far  as 
the  same  is  permitted  by  the  Federal  Statutes." 

It  is  my  opinion  that  said  Section  4  does  automatically  reapproprlate 
the  grant  for  child  welfare  purposes.    It  is  to  be  noted,  however,  that 
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Section  4  reappropriates  the  money  "to  the  purpose  for  which  the  same 
was  made  available."  Construing  said  Section  4  of  the  General  Appro- 
priations Act  together  with  Section  27  of  Chapter  17477,  Laws  of  Florida, 
Acts  of  1935.  it  is  my  opinion  that  while  the  money  must  be  used  for  the 
purpose  for  which  it  was  made  available,  this  does  not  prohibit  the  nec- 
essary administrative  costs  connected  with  that  particular  puipose  from 
being  paid. 


November  8,  1935, 

APPROPRIATIONS — OPERATING  EXPENSES  OF  BEVERAGE  DE- 
PARTMENT—PAYMENTS UNDER  CHAPTERS 
15.884  AND  16,774  RESPECTIVELY 

Dear  Sir: 

1  have  your  letter  of  the  4th  instant  advising  that  certain  Questions 
have  arisen  concerning  the  payment  of  expenses  of  the  Beverage  Depart- 
ment under  the  Beverage  Act.  Chapter  15,884,  Acts  of  1933.  and  the  Bev- 
erage Act,  Chapter  16,774.  Acts  of  1935.  You  list  a  statement  of  receipts 
under  Chapter  16,774  during  the  period  from  June  2Ist  to  June  29th.  1935. 
You  also  list  a  number  of  items,  some  of  which  were  paid  prior  to  June 
21st,  193$.  and  some  subsequent  thereto. 

The  statute  involved  is  Section  18  of  Chapter  16,774,  Acts  of  1935, 
reading  as  follows: 

"Tliere  is  hereby  appropriated  out  of  such  unexpended  funds 
as  shall  have  been  collected  under  Chapter  15884,  Acts  of  1933, 
regulating  the  manufacture,  sale  and  transportation  of  beverages 
not  protiibited  by  law,  a  sum  sufficient  to  carry  out  the  provis- 
ions of  this  Act  until  the  taxes  collected  hereunder  shall  be  suffi- 
cient to  pay  such  expenses." 

In  reply  I  beg  to  say  that  I  do  not  feel  that  this  office  would  be  au- 
thorized to  go  over  the  many  items  listed  and  practically  make  an  audit 
to  determine  from  which  funds  each  particular  item  should  be  paid.  It  is 
my  opinion,  however,  that  all  items  for  the  enforcement  of  Chapter  16,774 
of  1935,  which  were  paid  from  receipts  under  Chapter  15,884  prior  to  the 
date  on  which  sufficient  funds  for  operating  expenses  were  received  un- 
der Chapter  16,774,  were  properly  so  paid  and  such  payments  should 
stand,  and  that  all  items  for  enforcement  of  Chapter  16.774  of  1935  which 
were  unpaid  on  date  of  receipt  of  sufficient  funds  for  operating  expenses 
under  Chapter  16,774  of  1935,  as  fell  as  all  subsequent  operating  expenses 
under  said  Act,  should  tie  paid  from  funds  received  under  Chapter  16,774. 

The  at>ove  opinion  would  also  apply  to  salaries  for  the  month  of  June 
mentioned  In  your  letter. 


402  BIENNIAL  REEKDRT   OF  THE   ATTORNEY   GENERAL 

APPROPRIATIONS 

August  30,  1935. 

INTOXICATING  LIQUORS — CHAPTER  18,774.  ACTS  OF  1935;  CHAP- 
TER 15.884.  ACTS  OF  1933— APPROPRIATIONS  MADE 
BY  SATO  ACTS— MANNER  OP  HANDLING 

Dear  Sir: 

This  acknowledges  yours  of  the  28th  histant  regarding  the  above 
statutes.  The  specific  question  involved  is  the  effect  of  Section  16  of 
Chapter  16,774,  Acts  of  1935.  which  provides  as  follows: 

"There  Is  hereby  appropriated  out  of  such  unexpended  funds 
as  shall  have  been  collected  under  Chapter  13,884,  Acts  of  1933, 
regulating  the  manufacture,  sale  and  transportation  of  beverages 
not  prohibited  by  law,  a  sum  sufficient  to  carry  out  the  provisions 
of  this  Act  until  the  taxes  collected  hereunder  shall  be  sufficient 
to  pay  such  expenses," 

TTie  above  Act  was  approved  and  became  effective  May  27,  1935,  and 
provided  by  Section  9  thereof  that  the  taxes  Imposed  should  be  payable 
on  and  after  thirty  days  after  the  effective  date  of  the  said  Act,  There- 
lore,  beginning  June  26,  1935,  moneys  began  to  be  collected  amply  suffi- 
cient to  pay  the  expenses  of  administering  the  Act. 

You  will  also  note  that  Section  19  (A)  provides  that  the  said  Act  of 
1933  "shall  not  be  repealed  until  it  becomes  inconsistent  with  this  Act 
■and  the  excise  tax  thereby  imposed  shall  remain  effective  until  the  ex- 
cise tax  hereby  imposed  becomes  effective  and  all  taxes  imposed  by  said 
law  shall  remain  valid  obligations  to  the  state  until  paid." 

You  also  advise  that  certain  expenditures  made  by  the  State  Bev- 
erage Department  are  being  paid  from  fimds  collected  under  Chapter 
15,884,  Acts  of  1033. 

It  is  my  opinion  that  the  object  and  purpose  of  Section  16  was  mere- 
ly to  provide  against  a  possible  contingency,  to-wit:  temporarily  insuffi- 
cient funds  at  the  outset,  and  that  by  its  express  terms  the  same  is  op- 
erative only  until  the  taxes  collected  under  the  1933  Act  are  sufficient 
to  pay  the  expenses  of  administering  the  Act.  I,  therefore,  advise  that 
there  having  been  collected  sufficient  taxes  from  the  26th  of  June,  when 
the  taxes  become  effective,  all  items  of  enforcement  should  be  paid  for  out 
of  such  funds,  and  that  items  prior  thereto  should  have  been  paid  from 
funds  collected  under  the  1933  Act.  I  also  advise  that  funds  on  hand  re- 
sulting from  the  said  Act  of  1933  should  be  disbursed  In  accordance  with 
the  provisions  thereof.  In  the  event  this  has  not  been  done  and  It  Is 
necessary  for  you  to  adjust  the  matter,  I  see  no  objection  to  your  chang- 
ing your  records  so  that  they  may  speak  the  truth  and  reflect  what  the 
law  contemplated  should  be  done. 


1 
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July  21,  1936. 

APPROPRIATIONS— (1)     MOTOR  VEHICLE  LICENSE  DEPARTMENT 
(2)     AUTO  THEFT  DEPARTMENT 

Dear  Sir- 

In  your  letter  of  the  leth  instant  under  these  two  subjects,  you  show 
the  following: 

caJ  Amount  appropriated  by  the  1935  Appropriation  Act  for  salaries, 
necessary  and  regular  expenses,  and  repair  and  upkeep  of  build- 
ing. 

(b)  Anticipated  revenues, 

(c)  Anticipated  disbursements. 

I  note  in  each  instance  that  the  estimated  disbursements  exceed  the 
amounts  appropriated  in  the  biennial  appropriation  act,  and  that  the 
departments'  anticipated  revenues  exceed  the  estimate  of  disbursements. 
You  ask  as  to  each  Department  whether  it  is  limited  in  its  expenditures 
by  the  amounts  set  forth  in  the  Appropriation  Act  of  1935,  or  whether  it 
is  entitled  to  apply  towards  its  expenses  such  amount  as  the  Department 
deems  necessary  witlun  its  anticipated  revenue. 

(1)  Section  1304  of  the  1934  Cumulative  Supplement,  Complied 
General  Laws  of  Florida,  provides  that: 

"All  moneys  paiid  into  the  State  treasury  under  the  provisions 
of  law  relative  to  the  licensing  of  motor  vehicles,  except  such 
part  as  shall  first  bet  set  aside  by  the  State  Motor  Vehicle  Com- 
missioner and  placed  in  the  'Motor  Vehicle  Expense  Fund'  to  pay 
for  numljer  plates,  postage,  and  transportation  charges  on  same 
and  the  actual  clerical  work  in  operating  expenses  required  under 
the  law  to  administer  provisions  of  this  chapter  shall  be  appor- 
tioned and  appropriated  as  follows:" 
Subsection  (c)  of  Section  1304  provides: 

"The  sum  of  money  which  shall  be  set  aside  by  the  Motor 
Vehicle  Commissioner  for  numljer  plates,  postage,  actual  clerical 
work  and  other  necessary  expenses,  as  provided  for  in  Uiis  sec- 
tion, shall  be  placed  to  the  credit  of  said  'Motor  Vehicle  Expense 
Fund,*  which  said  fund  Is  hereby  appropriated  and  made  avail- 
able from  time  to  time  for  the  purpose  for  which  it  was  created 
to  be  expended  upon  vouchers  against  the  sanjp  approved  by  the 
State  Motor  Vehicle  Commissioner  and  paid  pursuant  to  warrants 
drawn  by  the  Comptroller  upon  the  State  Treasury  against  the 
said  'Motor  Vehicle  Expense  Fund'  hereinbefore  mentioned." 

This  constitutes  a  continuing  appropriation  of  such  reasonable  sum 
as  shall  be  set  aside  by  the  Motor  Vehicle  Conunlssloner  for  number 
plates,  postage,  actual  clerical  work,  and  other  necessary  expenses  of  said 
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Department,  and  cannot  be  amended  or  limited  directly  or  indireotly  by 
provisions  of  the  general  Biennial  Appropriation  Act. 

(2)  Section  3985  of  the  Compiled  General  Laws  of  Florida,  1927, 
provides  that  all  moneys  received  for  title  registration  and  the  issuance 
of  certificates  of  title  to  motor  vehicles,  shall  be  set  aside  and  shall  be 
known  as  the  "Auto  Theft  Fund,"  and  shall  be  held  and  retained  in  the 
State  Treasury  as  a  separate  fund,  and  shall  be  used  first  to  meet  the 
necessary  expenses  incurred  in  the  performance  of  duties  required  by 
said  Act,  and  in  the  enforcement  of  the  motor  Vehicle  and  traffic  laws 
of  the  State, 

It  is  then  provided  that  if,  at  the  end  of  any  fiscal  year,  there  be  a 
balance  In  said  fund  which  has  not  been  previously  obligated,  said  un- 
obligated balance  shall  be  credited  to  the  State  Road  Fund  for  the  main- 
tenance of  State  roads  under  the  supervision  of  the  State  Road  Depart- 
ment. This  constitutes  a  continuing  appropriation  of  so  much  of  said 
fund  as  shall  be  necessary  for  paying  all  expenses  incurred  incident  to 
the  enforcement  of  said  law,  which  cannot  be  amended  or  limited  by  pro- 
visions of  the  general  Biennial  Appropriation  Act. 

This  holding  is  in  line  with  my  former  opinions  on  similar  questons. 


December  6,  1935. 

APPROPRIATION  FOR  FREE  TEXT  BOOKS  UNDER  CHAPTER  16,772, 

ACTS  OF  1935.  IS  IN  ADDITION  TO  APPROPRIATION  UNDER 

SECTION  18,  CHAPTER  10,254,  ACTS  OF  1925,  BEING 

SECTION  889,  C.  G.  L.— SCHOOLS 

Dear  Sir: 

1  have  your  letter  requesting  my  opinion  upon  the  following  question: 

Is  the  appropriation  of  $500,000.00  for  the  purchase  of  free 
text  books  (State  Department  of  Public  Instruction)  under  Chap- 
ter 16,772,  Laws  of  Florida,  Acts  of  1935,  payable  from  the  Gen-  - 
eral  Revenue  Fund  of  the  State  and  is  it  in  addition  to  the 
amount  appropriated  for  the  purchase  ol  free  text  books  under 
Section  18  of  Chapter  10,254,  Laws  of  Florida,  Acts  of  1925, 
being  Section  889,  Compiled  General  Laws  of  Florida,  1921? 

Chapter  10,254.  supra,  provided  for  the  State  to  furnish  free  text 
books  for  use  in  the  first  six  grades  in  the  pubhc  free  schools  of  the 
State  and  levied  a  tax  of  not  to  exceed  three-fourths  of  one  miU  on  all 
taxable  property  in  the  State  for  the  p\irchase  of  these  books.  This  Chap- 
ter was  amended  by  Chapter  17,251,  Laws  of  Florida,  Acts  of  1935,  to 
provide  for  the  State  furnishing  free  text  books  in  the  pubUc  free  high 
schools  and  elementary  schools  of  the  State  but  the  section  levying  the 
thri^-fourths  of  one  mill  tex  was  not  amended.  The  General  Appropria- 
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tton  BUI,  Chapter  16.772.  (page  14)  under  the  State  Department  of  Pub- 
Ijc  Instruction  contained  an  item  ol  "For  Free  Text  Books,  $500,000.00. 
This  Act  did  not  repeal  Section  18,  Chapter  10,254,  supra. 

It  is  my  opinion  that  the  $500,000.00  appropriated  for  free  text  books 
under  Chapter  16,772.  supra,  is  payable  from  the  General  Revenue  Fund 
of  the  State  and  is  in  addition  to  the  appropriation  of  the  proceeds  of 
the  tax  levy  of  three-fourths  of  one  mill  made  by  Section  18  of  Chapter 
10,254  supra. 


September  17,  1936. 

APPROPRIATIONS — CHAPTER    17270— WHAT  CONSTITOTES 
UNEXPENDED  BALANCE— STATE  EMPLOY- 
MENT BOARD 

Dear  Sir: 

In  ray  opinion  to  Honorable  ,  State  Comptroller,  under 

date  of  July  30,  1930.  I  stated  the  following: 

"It  is  my  opinion  that  Chapters  17028  and  17270  are  suscep- 
tible to  a  different  construction  from  that  applicable  to  the  above 
designated  chapters,  and  that  no  part  of  the  annual  appropria- 
tion in  Chapters  17028  and  17270  can  be  carried  over  from  one 
year  to  the  next.  This  is  so  because  the  work  for  which  the  ap- 
propriation was  made  in  each  of  these  acts  is  contmuing  in  char- 
acter, and  the  appropriation  in  each  act  is  likewise  continuing, 
with  no  provision  limiting  the  time  same  shall  run." 

*  The  statement  which  1  made  in  said  opinion  and  which  is  herein- 
above set  forth  applies,  of  course,  to  an  "unexpended  balance."  If  the 
expendittire  of  funds  has  been  properly  contracted  for  during  the  fiscal 
year  the  mere  fact  that  the  funds  have  not  actually  been  expended  does 
not  render  it  an  "unexpended  balance." 

In  your  letter  of  September  10  you  state  the  following: 

"On  June  5,  1936,  there  was  submitted  for  the  approval  of 
the  United  States  Employment  Service  a  1930-1937  budget  of  the 
Florida  State  Employment  Service,  This  budget  was  made  on 
the  basis  of  the  1936-1937  annual  state  appropriation  of  $35,880, 
together  with  the  unexpended  remainder  of  the  1935-1936  budget 
amounting  to  $10,637.53.  This  budget  was  reviewed  and  approved 
by  the  Director  of  the  United  States  Employment  Service  and  it 
became  the  basis  for  an  agreement  entered  into  on  June  25, 
1936.  by  the  Florida  State  Employment  Service  and  the  United 
States  Employment  Service.  This  agreement,  which  sets  forth 
certain  functions  to  be  performed  by  the  respective  parties  there- 
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to,  was  signed  by  Colonel  ,  Chairman  of  the  Florida 

State  Employment  Board,  by  me  as  State  Director  of  the  Florida 
State  Employment  Service  and  by  Mr. ,  Director  of 

the  United  States  Employment  Service. 

"It  is  apparent  that  since  the  budget  and  agreement  were 
approved  and  signed  in  good  faith  by  the  United  States  Employ- 
ment Service  the  funds  to  be  expended  from  the  Treasury  of 
the  State  of  Florida  for  the  use  of  the  Florida  State  Employment 
Service  were,  on  June  25,  1936.  obligated  since  it  was  on  this 
basis  that  the  United  States  Employment  Service  agreed  to  pro- 
vide an  ectual  amount  of  funds  out  of  the  Federal  Treasury." 

In  view  of  the  facts  which  you  state,  it  is  my  opinion  that  the  funds 
you  mention  were  not  an  "unexpended balance"  but  were  funds  definitely 
allocated  for  expenditures  before  the  end  of  the  fiscal  year. 


May  1,  1936. 

APPROPRIATIONS— FORESTRY   DEPARTMENT 

Dear  Sir-" 

In  your  letter  of  April  30,  1936,  you  ask  whether  in  my  opinion  it  is 
possible  for  you  to  use  during  the  second  year  of  the  biennlum  funds  ap- 
propriated and  allocated  for  use  during  the  first  year  of  the  biennlum 
'  under  Senate  Bill  No.  561.  Chapter  17027,  Acts  of  1935. 

In  an  Advisory  Opinion  to  the  Governor.  83  So.  672,  the  Supreme 
Court  of  Florida  held  that  expenses  incurred  during  the  year  1920  could 
not  lawfully  be  paid  from  the  appropriation  made  for  the  year  ending  De- 
cember 31,  1919,  under  Chapter  7887,  Acts  of  1919.  That  opinion  seems 
to  settle  the  question  that  expenses  incurred  during  the  second  year  of 
the  biennlum  cannot  be  paid  from  funds  appropriated  for  use  during  the 
first  year  of  the  biennum. 


September  3,  1936. 

APPROPRIATIONS— STATE  BOARD  OF  HEALTH— "NECESSARY  AND 

REGULAR   EXPENSES"   AS  INCLUDING  PART  COST  OF 

CONSTRUCTION  OF  LABORATORY 

Dear  Sir.' 

This  is  in  reply  to  your  letter  of  September  1,  in  which  you  request 
my  opinion  as  to  whether  or  not  a  part  or  all  of  the  balance  carried  over 
from  the  1935-1936  appropriation  designated  for  "necessary  and  regular 
expenses"  can  be  used  for  an  extension  to  the  laboratory  building.    It  is 
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my  opinion  that  such  funds  may  legally  be  used  tor  this  purpose,  inas- 
much as  the  maintenance  of  adequate  laboratory  facilities  is  a  "necessary" 
expense  of  the  State  Board  of  Health. 


May  1.  1936. 

APPROPRIATIONS— CHAPTER  12284  OP  1927^STATE  TUBERCU- 
LOSIS SANITARIUM 

Dear  Sir: 

I  have  for  acknowledgment  your  letter  dated  May  1st,  requesting  my 
opinion  as  to  whether  the  appropriation  made  by  Section  7  of  Chapter 
12284,  Laws  of  Florida,  Acts  of  1927,  continues  as  an  effective  appropria- 
tion for  the  purposes  designated,  and  whether  the  same  may  be  used  in 
or  towards  the  construction  or  erection  of  a  State  Tuberculosis  Sani- 
tarium. 

It  Is  my  opinion  that  the  appropriation  made  by  Section  7  of  Chapter 
12284,  still  is  effective  for  the  purpose  for  which  said  appropriation  was 
made,  to  the  extent,  if  any,  that  same  has  not  been  used,  and  that  it  may 
be  used  in  or  towards  the  construction  or  erection  of  a  state  Tubercu- 
losis Sanitarium  as  in  said  Act  authorized  and  provided. 

It  is  my  opinion  that  the  Legislature  In  the  enactment  of  Chapter 
12284  intended  the  appropriation  made  by  Section  7  to  continue  until 
used  for  the  purpose  or  purposes  therein  stated,  and  that  one  of  such 
purposes  is  the  erection  and  construction  of  the  State  Tuberculosis  Sani- 
tarium referred  to  in  said  Act.  The  Act  demonstrates  a  legislative  intent 
to  vest  in  the  State  Tuberculosis  Board  the  discretion  of  spending  the 
appropriation  for  any  or  all  of  the  purposes  therein  stated. 


August  S.  1935. 

APPROPRIATIONS— MILK  CONTROL  BOARD 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  7th  instant,  referring  me  to  Sec- 
tion 3  of  Senate  Bill  No.  444,  Chapter  17103,  of  1935,  creating  a  Milk  Con- 
trol Board  and  providing  for  salaries  and  expense  accounts.  You  call  at- 
tention to  the  Act  providing  a  compensation  not  to  exceed  $3600.00  per 
annum  to  the  Director.  You  also  call  attention  to  the  provision  for  ex- 
pense accounts  of  members  of  the  Milk  Control  Board,  except  the  Direc- 
tor. You  make  inquiry  if  the  Director  of  the  Milk  Control  Board  would 
be  authorized  to  draw  traveling  and  other  expenses  from  the  Qeneral  In- 
spection Fund  or  any  other  fund  of  the  State  of  Florida. 
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In  reply  I  b«g  to  say  It  has  been  the  custom  of  this  office  not  to  ad- 
vise as  to  the  duties  and  powers  of  any  officer  except  upon  request  of 
such  officer.  However.  I  may  call  to  your  attention  the  fact  that  while 
Senate  BtU  No.  444  makes  no  specific  provision  for  the  payment  of  trav- 
Ing  and  other  expenses  of  the  Director  of  the  MUk  Control  Board,  it  will 
be  found  that  provisions  of  said  Act  contemplate  that  such  Director  shall 
do  more  or  less  traveling  In  the  performance  of  his  duties.  Your  atten- 
tion is  further  called  to  the  General  Appropriation  Act  of  1935,  House 
BUI  No.  1256,  Chapter  15772.  making  an  appropriation  for  necessary  and 
regular  expenses  for  the  Mlll£  Inspection  Division. 


July  30.  1936. 

APPROPRIATIONS— CHAPTERS  17.275.   17.470,   17.068,    17,028  AND 

17,370 — CARRYING   FORWARD   UNEXPENDED 

BALANCES— STATE  PLANNING  BOARD 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  July  17,  referring  to  the  appropria- 
tion of  the  State  Planning  Board,  imder  Chapter  17.275,  Laws  of  Florida, 
Acts  of  IflSS,  in  which  you  make  the  following  Inouiries: 

1.  "May  I  carry  forward  the  remainder  of  $520.10  from  the 
first  year  and  make  it  available  for  expenditures  in  the  second 
year,  or  does  it  lapse  as  of  June  30.  1936?" 

2.  "If  the  State  Planning  Board  has  expended,  or  contracted 
to  expend,  any  part  or  all  of  the  balance  of  their  appropriation 
shown  as  imdlsbursed  on  June  30.  1936.  may  I,  upon  their  proper 
showing  that  any  of  this  amount  has  been  expended,  extend  th^ 
part  of  their  appropriation  to  cover  amounts  expended  prior  to 
June  30.  t93»?" 

Section  12  of  said  Act  making  an  appropriation  for  the  above  Board 
reads  as  follows: 

"There  is  hereby  appropriated  out  of  any  funds  in  the  State 
Treasury  the  sum  of  S 2 5. 00 0.00  annually  for  the  next  two  years  to 
carry  on  the  work  of  the  board." 

It  is  my  opinion  that  your  first  inquiry  hereinabove  stated  should 
be  answered  in  the  affirmative.  The  word  "annually"  la  not  to  be  con- 
strued as  dividing  the  period  of  the  appropriation  into  two  separate  and 
distinct  years.  The  word  "annually"  designate  the  time  when  the  ap- 
propriation becomes  available  for  the  purposes  outlined  in  the  statute 
but  does  not  describe  any  definite  period  during  wtiich  the  appropriation 
must  be  used.  In  this  respect  the  situation  here  presented  is  essentially 
different  from  that  considered  by  the  Supreme  Court  of  Florida  in  its 
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advisory  opinion  to  the  Governor  reported  in  83  Southern  672.  The  stat- 
ute there  comidered  by  the  Supreme  Court  specified  different  sums  lor 
periods  of  time  expressly  stated. 

The  case  of  Green  vs.  Kentucky  Illiteracy  Commission.  214  6.  W.  43fl, 
Js  pertinent  in  connection  with  the  problem  with  which  we  are  confronted. 
The  provision  of  a  Kentucky  statute  making  the  appropriation  read  as 
follows : 

"Be  it  enacted  by  the  General  Assembly  of  the  common- 
wealth of  Kentucky; 

"Section  1.  That  there  be  and  is  hereby  appropriated  to  the 
Kentucky  Illiteracy  Commission  the  sum  of  twenty-five  thousand 
dollars  annually,  until  June  30,  1920.  and  on  or  before  Jtme  30. 
1918,  June  30.  1919,  and  June  30,  1920.  the  auditor  of  the  com- 
monwealth is  directed  to  draw  his  warrants  for  said  sum  above 
annually  appropriated,  upon  vouchers  or  warrants  signed  by  the 
chairman  and  secretary  of  said  commission." 

The  Kentucky  Court  said  in  part: 

"The  only  remaining  question  is  whether,  by  directinff  the 
patfments  to  be  made  out  of  the  revenues  and  charged  to  the 
state's  expenses  in  three  separate  years,  the  commission  as  an 
arm  of  the  state  was  limited  in  its  use  of  each  annual  installment 
of  the  apj)ropriation  to  the  fiscal  year  within  which  it  was  pay- 
able. To  sustain  this  contention,  we  are  cited  by  appellant  to 
two  cases,  in  the  first  of  which,  an  "Opinion  of  tjie  Judges,"  re- 
ported in  5  Neb.  566.  it  is  stated  as  the  reason  for  holding  an  un- 
expended portion  of  an  annual  allowance  lapsed.  "For  by  the 
very  terms  of  the  act  only  so  much  as  is  necessary  for  a  particu- 
lar period  of  time  is  appropriated,"  while  in  the  other  case  cited 
(State  V.  Hallock,  20  Nev.  73,  15  Pac.  472)  it  is  stated  as  a  reason 
for  a  similar  construction  of  an  act,  where  express  terms  of  limi- 
tation of  the  period  of  use  were  absent,  that  such  had  been  the 
uniform  construction  iHaced  upon  such  laws  by  the  Legrislature 
and  fiscal  officers.  As  there  is  no  provision  of  the  act  before  us 
appropriating  only  so  much  as  was  necessary  for  a  particular 
period,  nor  any  question  of  contemporaneous  construction  pre- 
sented, neither  of  the  cases  cited  is  in  point. 

"(3)  Upon  the  other  hand,  we  find  in  the  fact  that  the 
Legislature  appropriated  a  certain  fixed  sum  for  the  one  pur- 
pose of  eradicating  or  attempting  to  eradicate  from  the  state 
illiteracy  among  adults  within  a  limited  time,  and  gave  to  the 
commission  blanket  authority  to  expend  such  parts  thereof,  "for 
the  employment  of  county  field  agents,  clerical  help  and  other 
legitimate  expenses  as  may,  in  the  judgment  and  discretion  of 
the  commission  be  necessary  in  the  efficient  and  economic  meth- 
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ods  of  teaching  Illiterate  men  and  women,"  and  authorized  it  to 
carry  on  this  work  into  as  many  of  the  counties  of  the  common- 
wealth "as  it  may  deem  proper  for  the  purposes  of  furthering  its 
work,"  an  indication  that  the  Legislature  did  not  Intend  to  desig- 
nate or  control  either  the  expenditure  or  the  time  of  the  expendi- 
ture by  the  commission  of  the  several  sums  set  apart  for  its  use 
in  an  effort  to  accomplish  a  single  great  work  within  a  fixed 
time." 

While  the  Kentucky  case  above  referred  to  did  not  present  precisely 
the  same  factual  situation  as  we  are  dealing  with,  it  did,  however,  con- 
sider the  fundamental  problems  which  is  decisive  of  the  matter  before 
us,  which  Is  clearly  indicated  by  the  portions  of  the  opinion  herein  set 
fortli. 

In  the  case  of  Maryland  Agricultural  College  vs.  Atkinson,  reported 
in  62  Atlantic  1035,  it  appeared  that  the  Legislature  of  Maryland  had 
made  an  appropriation  of  "six  thousand  dollars  per  annum"  for  the  for- 
mation and  support  of  farmers'  institutes  and  further  provided  for  the 
time  when  such  amounts  should  be  made  available  for  expenditure.  It 
seems  that  the  full  six  thousand  dollars  was  not  made  available  or  ex- 
pended during  a  certain  fiscal  year  and  the  Question  arose  as  to  whether 
or  not  the  unexpended  balance  was  still  available  for  use  for  the  pur- 
poses outlined  in  the  Act.    The  Court  said  in  its  opinion: 

"It  is  clear  that  the  Legislature  intended  that  the  college 
should  receive  each  year  from  the  state  treasury,  out  of  any  funds 
not  otherwise  appropriated,  the  several  sums  mentioned  for  the 
purposes  specified  in  the  act,  and  it  indicated  the  time  in  which 
it  became  the  duty  of  the  financial  officers  of  the  state  to  see 
to  the  payment.  To  construe  these  directions  as  to  the  time  of 
payment  to  be  a  limitation  or  a  denial  of  the  power  to  pay  alter 
the  close  of  the  fiscal  year  would  be  to  frustrate  the  leading  and 
evident  purpose  of  the  acts  under  consideration,  as  manifested 
by  their  language,  and  as  gathered  from  the  foundation,  the  his- 
tory, and  the  relation  and  settled  policy  of  the  state  respecting 
this  college." 

The  second  inquiry  outlined  above  must  also  be  answered  In  the  af- 
firmative, Insofar  as  it  is  necessary  to  answer  said  inquiry,  in  view  of 
what  I  have  said  before. 

Piu'suant  to  your  request  I  have  also  considered  the  following  acts  In 
connection  with  the  above  mentioned  act: 

Chapter  17,470.  relatii^  to  Agricultural  Extension  Service, 
Screw  Worm  Control; 
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Chapter   17,068,   relating  to   Purchase   and   EMstribution   of 
Insulin; 

Chapter  17,028,  relating  to  Forestry  Department,  University 
of  Florida: 

Chapter  17,270,  relating  to  State  Employment  Board. 

Chapter  17470  makes  an  appropriatton  of  $50,000  annually  for  two 
years  to  be  used  in  connection  with  an  appropriation  made  by  the  Fed- 
eral Government  In  screw  worm  control  work,  and  It  is  my  opinion  that 
the  Legislature  intended  to  make  the  entire  sum  of  100.000  available  for 
that  purpose,  and  that  if  less  than  $50,000  be  spent  during  the  first  year, 
the  balance  should  be  carried  over  for  use  during  the  second  year  tf 
needed  for  the  purposes  for  which  the  appropriation  was  made. 

Chapter  17068  authorizes  and  also  requires  the  State  Board  of  Health 
of  Florida  to  purchase  and  distribute  insuhn,  and  for  that  purpose  appro- 
priates the  sum  of  $7,500  annually  for  two  years.  It  ts  my  opinion  from 
the  language  used  that  the  Legislature  intended  that  $15,000  worth  of 
insulin  should  be  purchased  and  distributed,  and  that  the  failure  of  the 
Board  during  the  first  year  of  the  biennium  to  purchase  $7,500  worth  does 
not  defeat  the  Intent  and  purpose  of  the  Act,  and  that  any  amount  not 
so  used  during  the  first  year  of  the  biennium  may  and  should  be  carried 
over  into  the  second  year. 

It  is  my  opinion  that  Chapters  17Q38  and  17270  are  susceptible  to  a 
different  construction  from  that  applicable  to  the  above  designated  chap- 
ters, and  that  no  part  of  the  annual  appropriation  In  Chanters  17028 
and  17270  can  be  carried  over  from  one  year  to  the  next.  This  Is  so  be- 
cause the  work  for  which  the  appropriation  was  made  In  each  of  these 
acts  is  continuing  tn  character,  and  the  appropriation  in  each  act  is  like- 
wise continuing,  and  with  no  provision  limiting  the  time  same  shall  run. 


April  17,  1938. 
APPROPRIATIONS— STATT!  PRISON   FARM 
Dear  Sir: 

1  have  your  letter  of  the  I5th  inst.,  calling  attention  to  the  General 
Appropriation  Act  of  1935,  Chapter  16,772,  which  contains  an  item  of 
$389,563.00  for  necessary  and  regular  expenses  of  the  State  Prison  Fwm, 
You  also  call  attention  to  the  receipts  by  the  State  Prison  Farm  for  mo- 
tor vehicle  tags  made  and  furnished  to  the  Motor  Vehicle  Department 
as  well  as  receipts  for  supplies  furnished  the  State  Road  Department  and 
other  State  institutions. 

You  make  inquiry  if  these  and  similar  receipts  may  be  credited  to 
the  necessary  and  regular  expense  account  of  the  State  Prison  Farm  and 
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used  for  payments  for  such  expenses  in  addition  to  the  above  mentioned 
appropriation  of  $389,563.00  for  such  purposes. 

It  is  my  understanding  that  the  cost  of  the  production  of  these  sup- 
plies, including  the  materials  therefor, -is  paid  from  the  above  general 
appropriation  for  expenses  and  that  unless  the  receipts  for  supplies  fur- 
nished at  practical  cost  to  the  other  Stat«  institutions  and  departments 
can  be  credited  bacit  the  said  account  will  thereby  be  diminished  and  to 
that  extent  lost  to  the  general  purposes  of  the  State  Prison  Farm. 

The  report  of  the  State  Budget  Commission  to  the  1935  Legislature 
shows  a  separate  listing  of  incidental  receipts  in  addition  to  appropriation 
recommended,  which  indicates  that  it  was  the  purpose  of  the  Commission 
that  such  receipts  should  be  available  and  used  for  the  Prison  Farm,  and 
I  think  we  may  take  it  for  granted  that  the  Legislature  took  notice  there- 
of and  fixed  the  amount  of  the  appropriation  with  the  understanding  that 
such  receipts  would  accrue  to  the  Prison  Farm  expense  account  in  addi- 
tion to  the  amount  appropriated. 

In  view  of  the  above  It  is  my  opinion  that  such  receipts  may  be  cred- 
ited to  the  above  expense  appropriatioris  for  the  State  Prison  Farm  and 
used  for  expenses  of  said  institution. 


October  2,  1935. 

APPROPRIATIONS — JUDAH  P.  BENJAMIN  MEMORIAL — 
GAMBLE  MANSION 

Dear  Sir: 

I  have  your  letter  of  the  25th  ult..  with  attached  file  irelatlng  to  In- 
surance on  the  Gamble  Mansion  and  making  inquiry  if  the  appropria- 
tion is  broad  enough  to  cover  repairs,  upkeep  and  Insurance. 

Chapter  12.47*7,  Laws  of  Florida,  Acts  of  1927  is  an  Act  making  an 
appropriation  for  completing  the  restoration  of  Gamble  Mansion.  In 
my  opinion  thiis  Act  should  be  construed  in  connection  with  Chapter 
10.293,  Laws  of  Florida,  Acts  of  1925,  authorizing  the  State  of  Florida 
to  accept  Gamble  Mansion  as  a  gift.  You  will  note  that  the  title  and 
preamble  to  this  Act  makes  mention  of  preservation  as  well  as  restoration 
of  said  property.  Construing  the  said  two  Acts  together  it  wouid  appear 
that  any  balance  on  hand  to  the  credit  of  the  Judah  P.  Benjamin  Mem- 
orial would  be  available  for  repairs,  upkeep  and  insurance. 
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Jul7  IB.  193S. 

APPROPRIATIONS.  INVOICES  OF  PRIOR  BIENNIUM 

Dear  Sir: 

I  have  your  letter  of  the  17th  instant,  in  which  you  advise  invoices 
aggregating  approximately  $4500.00  covering  purchases  made  during  the 
last  fiscal  year  have  accumulated  since  the  general  printing  and  adver- 
tising appropriation  for  the  last  blennlum  has  been  exhausted.  You  make 
inquiry  if  the  aforementioned  invoices  may  be  paid  from  the  ctimot 
appropriation. 

In  reply  I  beg  to  say  diat  If  such  invoices  cover  the  printing  of  Su- 
preme Court  Reports,  briefs,  departmental  reports  or  similar  printing 
required  by  law.  or  the  purchase  of  law  books  or  other  necessary  office 
material  purchased  toward  the  end  of  the  last  blennltim  In  contempla- 
tion of  the  same  laeing  paid  from  the  current  appropriation,  It  is  my 
opinion  that  said  invoices  may  be  paid  from  the  current  appropriation 
even  though  the  same  may  antedate  by  a  few  days  the  close  of  the  last 
biennium.    ^ 


August  5,  1935. 

APPROPRIATIONS.  CHAPTER  6432  OP  1913.  AGRICULTURAL 

COLLEGE  FUND 

Dear  Sir: 

This  refers  to  your  favor  of  August  3. 

The  picture,  as  I  get  it,  is  that  the  Agricultural  College  Fund  bonds 
are  of  the  par  value  of  $153,800.00.  that  under  the  MorrlU  Act,  passed  by 
Congress  in  1862,  the  terms  which  have  been  accepted  by  the  State  of 
Florida,  it  is  required  that  not  less  than  5  per  cent,  interest  on  this 
amount  shall  be  earned,  and  in  the  event  it  is  not  earned  for  the  bene- 
fit of  the  Agricultural  College  of  Florida,  that  then,  to  the  extent  that 
this  interest  shaU  be  diminished  or  lost,  the  State  of  Florida  shall  make 
appropriation  and  pay  such  diminished  amount,  in  order  that  the  total 
five  per  cent,  may  be  paid  for  the  purposes  of  the  act  at  aU  times.  It 
appears  that  the  investments  made  for  the  benefit  of  the  Agricultural 
College  Fund  have  not  been  such  as  to  earn  a  full  five  per-cent.  In  re- 
cent years,  and  that  the  Legislature  of  the  State  of  Florida  recognized 
this  fact  in  1913  and  enacted  Chapter  6432,  Laws  of  Florida.  Acts  of  1913. 

This  Chapter  of  our  laws  makes  an  annual  appropriation  of  the  sum 
of  $2,716.00  for  the  use  of  the  University  of  Florida,  and  provides  that 
the  State  Comptroller,  on  the  first  day  of  July  of  each  year,  shall  trans- 
fer this  amount  to  the  Agricultural  College  Fund. 
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This,  to  my  opinion,  is  a  continuing  appropriation,  and  there  is  a 
continuing  duty  on  the  Comptroller  to  transfer  from  the  General  Fund 
of  the  State  of  Florida,  on  the  first  day  of  July  of  each  year  to  the  Agri- 
cultural College  Fund,  the  sum  of  $2,716.00. 

For  the  last  five  years  this  has  not  been  done,  and,  as  I  understand 
it,  it  is  the  duty  of  the  Comptroller  to  transfer  out  of  the  General  Fund 
of  the  State  of  Florida  to  the  Agriculural  College  Fund  for  each  of  such 
years  for  which  said  transfer  has  not  been  made,  the  sum  of  $2,716.00. 

As  I  determine  the  matter,  it  seems  that  if  this  is  done  for  each  of 
the  last  five  years,  that  this  will  make  your  fund,  according  to  your  fig- 
ures, intact,  and  that  you  will  have  no  trouble  then  in  having  the  Fed- 
eral Government  make  proper  certification  of  the  funds  to  be  used  under 
the  MorrUl  Act. 

1  have  esfplained  this  matter  to  the  Honorable  J.  M.  Lee.  State 
Comptroller,  and  also  to  the  State  Board  of  Education,  and  the  Board 
today  passed  a  motion  directing  the  Comptroller  to  make  such  transfer. 


August  24,  1033. 

APPROPRIATIONS,  USE  OP  WORDS  "WHEN  AVAHiABLE" 

iJeor  Sir: 

I  have  your  letter  of  the  22nd  tnst.,  in  which  you  ask  an  opinion  of 
this  office  as  to  the  effect  of  the  clause  "when  available"  in  two  Items 
which  appear  in  the  General  Appropriations  Bill,  which  I  quote: 

'"niere  shall  be  repaid  to  the  permanent  building  fund  bor- 
rowed by  the  General  Fund,  when  available,  the  necessary  amount 
to  tear  down  and  salvage  and  rebuild  the  condemned  Agricultural 
Experiment  Station  Building  and  to  furnish  the  Student  Union 
Building." 
and 

"There  shall  be  repaid  to  the  permanent  building  fund  bor- 
rowed by  the  general  fund,  when  available,  the  necessary  amount 
to  tear  down  and  salvage  and  rebuild  the  condemned  North  Wing 

of  the  Administration  Building  and   to   furnish   the  Education 
Building." 

It  is  my  opinion  that  the  phrase  "when  avaUable"  was  used  by  the 
Legislature  to  restrict  the  repayment  out  of  the  General  Revenue  Fund 
the  above  items  to  any  surplus  or  excess  remaining  In  the  General  Reve- 
nue Fund  after  the  payment  of  all  non-restricted  appropriations;  i.  e., 
that  the  above  appropriations  should  be  repaid  when  there  are  sufficient 
funds  out  of  which  they  might  be  paid  so  as  not  to  impair  payment  of 
unrestricted  appropriations  out  of  the  General  Revenue  Fund  for  the  bi- 
ennium  covered  by  the  General  Appropriations  BUI. 
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Augtut  13,  1935. 

APPROPRIATIONS,  STORMS.  ETC.,  UNIVERSITY  OF  FLORIDA 

Dear  Sir: 

The  question  has  arisen  as  to  whether  or  not  aa  item  for  the  general 
appropriation  bill  for  the  Univerelty  of  Florida,  which  reads  as  follows: 

"Special  appropriation  to  supplement  Federal  funds  in  furn- 
ishing detailed  advanced  infomiation  on  storms,  frosts  and  freezes 
for  the  benefit  of  farming,   growing,  fishing  and  shipping  in- 
terests, $10,000.00." 
is  a  part  of  the  total  appropriation  set  forth  under  the  Agricultural  Ex- 
periment Station,  the  said  total  appropriation  being  $374,940,00. 

It  is  my  opinion  that  this  special  appropriation  to  supplement  Fed- 
eral funds  is  In  addition  to  the  $374,940.00.  and  is  only  payable  far  the 
purposes  of  supplementing  Federal  funds  that  may  be  fumisfaed  for  the 

particular  purposes  set  forth. 

This  special  appropriation  was  made  by  the  Legislature  as  a  special 
appropriation, — In  Other  words,  it  was  not  recommended  in  the  budget 
and  was  not  a  part  of  the  total  appropriation  for  consideration  before 
the  Legislature,  but  was  added  by  the  Legislature  as  a  special  item  to 
cover  the  particular  matters  of  storms,  frosts,  freezes,  etc. 

Of  course,  it  will  be  necessary  for  you  to  have  furnished  your  aftioe 
information  as  to  the  Federal  funds,  as  they  are  allotted  to  the  Univer- 
sity of  Florida  for  these  given  purposes. 


July  17,  1936. 

APPROPRIATIONS— H.  B.  NO.  1256,  CHAPTER  16772,  AND  8.  B.  NO.  51. 
CHAPTER  17269,  OF  1935,  CENSUS 

Dear  Sir-' 

1  have  your  letter  of  the  11th  instant  referring  to  Senate  Bill  No.  51. 
Laws  of  Florida,  Acts  of  1935.  providing  for  the  talcing  of  a  Census  of 
the  State  of  Florida  and  making  an  appropriation  therefor  in  the  sum. 
of  $100,000.00.  appropriated  out  of  any  money  not  otherwise  appropriated. 
You  also  refer  to  House  Bill  No.  1256,  which  is  the  General  Appropria- 
tion Act  of  1935,  malting  an  appropriation  of  $32,000.00  for  completion 
of  the  1935  Census  and  appearing  under  the  following  caption: 

"THE  FOLLOWING  FROM  SPECIAL  FUNDS:  OFFICE  OP 
COMMISSIONER  OF  AGRICULTURE." 

You  make  inquiry  if  the  first  $100,000.00,  above  mentioned,  should  be 
paid  from  the  General  Revenue  Fund  of  the  State  and  if  ^e  last  men- 
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tioned  $32,000.00  should  be  paid  from  Special  Funds  in  the  office  of  the 
Commissioner  of  Agriculture. 

In  reply  I  beg  to  say  that  under  the  provisions  of  Senate  Bill  No.  51 
and  House  Bill  No.  1256  it  is  my  opinion  that  the  $100,000.00  should  be 
paid  from  the  General  Revenue  Fund  and  that  the  $32,000.00  appropri- 
ated in  the  General  Appropriation  Act,  Hoijse  Bill  No.  1256,  under  the 
above  quoted  caption,  should  be  paid  from  Special  Funds  in  the  office 
of  the  Commissioner  of  Agriculture. 


August  3,  1935. 

APPROPRIATIONS,  SCHOOLS,  CHAPTER  17247  OP  1935 

Dear  Sir: 

I  acknowledge  receipt  of  your  request  of  the  31st  ult.,  for  an  opinion 
as  to  your  duties  under  Senate  Bill  Number  370,  Chapter  17247,  Laws  of 
Florida,  Acts  of  1935,  among  other  things  providtngr  for  an  appropriation 
to  increase  the  County  School  Fund  and  regulating  the  expenditures 
thereof. 

In  reply,  I  beg  to  state  that  after  an  examination  of  the  Act  referred 
to.  1  am  of  the  opinion  that  the  money  thereby  appropriated  to  the 
County  School  Fund  can  lawfully  be  paid  out  of  the  General  Revenue 
Fund  only.    Section  2  of  this  Act  so  provides. 

Section  5  of  the  Act  makes  the  appropriation  to  the  County  School 
Fund  mentioned  in  Section  2  of  equal  dignity  and  on  a  parity  with  all 
other  appropriations  made  by  the  Legislature  except  those  specifically 
excepted  in  said  Section  5,  and  provides  that  if  there  be  insufficient 
funds,  the  appropriation  to  the  County  School  Fund  shall  be  diminished 
in  the  same  proportion  that  other  appropriations  made  by  the  Legislature, 
not  specifically  excepted  therein,  are  diminished  by  reason  of  insuffi- 
ciency of  funds.  This  means,  of  course,  insufficiency  of  funds  in  the 
General  Revenue  Fund,  from  which  the  appropriations  are  made. 

In  other  words,  it  would  be  your  duty  to  make  payments  from  the 
General  Revenue  Fund  of  aU  the  excepted  appropriations  in  full,  and 
then,  if  there  be  an  insufficiency  of  funds  remaining,  to  pay  all  other 
appropriations  out  of  the  General  Revenue  Fund,  including  the  amounts 
appropriated  therefrom  to  the  County  School  Fund  by  Section  2,  as  far 
as  such  funds  would  extend  pro-rata,  so  that  each  of  such  appropria- 
tions would  share  proportionately  in  the  remaining  funds. 
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August  S,  193S. 

APPROPRIATIONS,  PRINTINO 

Dear  Sir: 

This  refers  to  your  favor  of  August  first,  in  which  you  make  inquiry 
as  to  payment  of  two  Invoices  for  printing  the  constitutional  amend- 
ments, in  the  amounts  of  $18,75  and  $260.00. 

These  are  legitimate  expenses  authorized  by  law.  and  Inasmuch  as 
the  bins  did  not  come  in  until  now,  It  is  my  opinion  that  you  should  pay 
them.  It  is  my  opinion  that  you  are  authorized  to  pay  them  out  of  the 
appropriation  for  general  printing  and  advertising  for  this  biennium. 


August  2.  1935. 

APPROPRIATIONS— RELIEF  ACT  FOB  MRS.   ROSE  TYSON, 
CHAPTER  17,227  OF  1935 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  30th  ultimo  with  a  certified  copy 
of  Senate  Bill  No.  205,  Chapter  17,227  of  1935,  which  is  the  Rellel  Act 
for  Mrs.  Rose  Tyson.  The  said  Act  makes  an  appropriation  of  $3,000.00, 
payable  one-half  as  soon  as  the  bill  becomes  a  law  and  one-half  in  12 
months.  The  Act  provides  that  the  said  sum  is  appropriated  out  of  the 
state  Treasury  from  any  funds  not  otherwise  appropriated.  You  call 
attention  to  the  relief  being  granted  by  reason  of  the  death  of  her  hus- 
band in  the  performance  of  his  duties  as  an  employee  of  the  State  Road 
Department.  You  make  inquiry  if  this  claim  can  be  paid  from  the  funds 
of  the  State  Road  Department  and  if  not  should  this  claim  be  paid 
from  the  General  Revenue  Fund  before  same  has  accumulated  an  amount 
in  excess  of  that  required  for  administrative  and  educational  purposes 
appropriated  from  such  fund. 

In  reply  I  beg  to  say  uhder  the  provisions  of  said  Act  the  amount 
appropriated  therein  could  not 'be  paid  from  the  funds  of  the  State  Road 
Department  but  must  be  paid  from  the  General  Revenue  Fund,  and  it 
is  my  opinion  that  the  same  should  be  paid  from  said  fund  the  same  as 
other  amounts  appropriated  to  t>e  paid  therefrom. 


Aumst  1,  193S. 

APPROPRIATIONS,  INVOICES  OP  PRIOR  BIENNIDM 

Dear  Sir: 

I  am  In  receipt  of  your  letter  of  the  26th  instant,  advising  that  In- 
voices covering  purchases  made  during  the  last  biennium  have  been  sub- 
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mitted  to  your  ofnce  with  the  request  that  the  same  be  paid  out  of  the 
appropriation  for  the  current  bienninm  covering  several  different  funds. 

In  reply  I  beg  tc  say  that  if  such  purchases  were  authorized  by  law 
and  made  to  the  end  of  the  last  biennlum  in  contemplation  of  the  same 
being  paid  from  the  current  appropriation,  it  is  ray  opinion  that  said  in- 
voices may  be  paid  from  the  current  appropriation  even  though  the  same 
may  antedate  the  close  of  the  last  biennlum. 


August  1.  1935. 

APPROPRIATIONS,  STATE  PRISON  FARM 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  26th.  instant  referring  to  Chap- 
ter 16,772,  Laws  of  Florida,  Acts  of  1935,  which  is  the  General  Appropria- 
tion Act.  You  call  attention  to  the  fact  that  the  appropriation  for  the 
State  Prison  Farm  m  the  simi  of  $537,163.00  is  listed  under  the  special 
heading,  reading  as  follows: 

"AND  THE  FOLLOWING  FROM  SPECIAL  MILLAQE" 

You  further  state  that  the  millage  for  the  State  Prison  Farm  set  by 
the  Governor  for  the  year  1935  is  3/8  of  a  mill.  This  is  the  millage  au- 
thorized by  Section  8615.  Compiled  General  Laws  of  Florida,  1927.  You 
further  state  that  based  on  last  year's  collections  3/8  of  a  mill  would  pro- 
duce only  3150.000.00  to  pay  the  above  mentioned  appropriation  of  $537.- 
163.00.  You  make  inauiry  if  the  appropriation  for  the  State  Prison  Farm 
is  Umlted  to  the  revenue  which  may  be  received  as  the  result  of  the  3/8 
of  a  mill  levy,  or  if  the  sum  of  $537,163.00  appropriated  in  said  Act  is  to 
be  paid  from  the  General  Revenue  Fund  of  the  State  in  addition  to  tJie 
fmids  received  on  account  of  said  3/8  of  a  mill  levy. 

In  reply  I  beg  to  say  it  Is  my  opinion  the  primary  purpose  of  the 
General  Appropriation  Act,  Chapter  16.772,  Acts  of  1935,  was  to  make  an 
appropriation  for  each  Department  of  the  State  and  fix  a  maximum 
amount  therefor.  The  Insertion  of  the  heading  "AND  THE  FOLLOWING 
FROM  SPECIAL  FUNDS"  appears  to  be  incidental  and  secondary  to  the 
prim.ary  purpose  above  mentioned.  It  is.  therefore,  my  opinion  that  the 
amount  appropriated  in  Chapter  16.772.  Acts  of  1935,  to  the  State  Prison 
Farm  should  be  paid  from  the  funds  received  from  the  3/8  of  a  mill  levy 
therefor  to  the  extent  of  such  funds,  and  that  any  balance  of  said  ap- 
propriation may  be  paid  from  the  General  Revenue  Fund. 

In  this  connection  I  may  say  I  am  in  receipt  of  a  similar  letter  from 
Dr.  ,  State  Veterinarian,  with  reference  to  the  1935  appro- 
priation to  the  State  Livestock  Sanitary  Board.  I  beg  to  advise  that 
the  above  opinion  would  also  apply  to  the  State  Livestock  Sanitary  Board. 
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July  10,  1935. 

APPROPRIATION  UNDER  CHAPTER  11,902,  ACTS  OP  1927, 
IS  A  CONTINUINQ  ONE 

Dear  Sir: 

I  have  your  letter  in  which  you  request  me  to  advise  you  whether  or 
not  the  appropriation  made  by  Cliapter  11.902,  Laws  of  Florida,  Acts  of 
1927,  is  a  continuing  one. 

Chapter  11,902,  supra,  ts  "An  Act  to  provide  for  the  appointment  of 
a  commission  to  acquire  by  gift,  purchase  or  otherwise  for  the  State  of 
Florida  a  parcel  of  land  having  as  its  center  the  intersection  of  the 
Guide  Meridian  and  the  Base  Parallel  of  Florida  and  to  beautify  the 
same  and  to  make  appropriation  therefor." 

Section  1  of  the  Act  requires  the  Governor  to  appoint  a  commission 
composed  of  three  citizens  whose  duty  it  shall  be  to  acquire  a  parcel  of 
land  one-half  acre  square  having  for  its  center  the  intersection  of  the 
Guide  Meridian  and  the  Base  Parallel  of  Florida.  Section  2  authorizes 
the  committee  to  develop  the  land  so  purchased  into  a  park.  Section  3 
appropriates  the  sum  of  $1000  to  carry  out  the  provisions  of  the  Act. 

It  is  mj  opinion  that  the  appropriation  made  by  Section  3  of  the  Act 
is  a  continuing  one  and  nmy  be  expended  at  any  time  by  the  committee 
appointed  under  the  Act. 

June  26.  1933. 

SALARIES — APPROPRIATION  ACTS— LEGISLATIVE  EXPENSES 

Dear  Sir-' 

I  have  your  letter  of  this  date  advising  that  the  total  expenses  of  the 
1933  Legislature  will  approximate  $273,000.00.  You  caU  attention  to  Chap- 
ter 15,858,  Acts  of  1933,  which  provides  an  appropriation  of  $225,000.00 
for  legislative  expenses  of  the  biennlum,  beginning  July  1,  1933.  and  end- 
ing June  30,  1935. 

In  reply  to  your  Inquiry  I  lie g  to  say  in  my  opinion  the  deficit  in 
such  appropriation  may  be  taken  care  of  under  Senate  Bill  No.  945.  Chap- 
ter 17091,  Laws  of  Florida,  Acts  of  1935,  approved  June  4,  1935.  You 
will  note  that  said  Act  fixes  the  pay  of  Legislators  and  their  attaches  as 
well  as  legislative  expenses.  Your  attention  is  further  called  to  the  fol- 
lowing language  in  Section  G  of  said  Act: 

"So  much  as  may  be  necessary  to  carry  out  the  provisions  of 
this  Act  is  hereby  appropriated  out  of  the  General  Revenue 
Fund." 

You  will  note  also  that  Section  7  provides  for  the  Act  to  take  effect 
upon  its  becoming  a  law. 
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February  13.  1935. 

GENERAL  APPROPRIATION  ACT— 1933— CHAPTER  15858,  ACTS  OF 
1933 — JUDICIAL  DEPARTMENT 

Dear  Sir: 

This  acknowledges  receipt  of  yours  of  the  13th  instant. 

You  advise  that  the  necessary  and  regular  expense  appropriation  of 
$200,000  for  the  Judicial  Department,  as  contained  in  the  above  men- 
tioned Act,  will  be  short  by  approximately  $105,000  for  this  fiscal  year  on 
the  basis  of  last  year's  expenditures. 

You  ask  whether  or  not  under  the  advisory  opinion  to  the  Governor 
under  date  of  April  14,  1934,  as  reported  in  154  So.  154,  you  are  author- 
ized to  treat  so  much  of  the  salary  appropriation  of  $350,000  for  the  Ju- 
dicial Department  as  is  necessary  to  pay  the  salaries  of  Circuit  Judges  and 
State  Attorneys  as  a  sum  not  required  for  such  purposes,  which  sum  may 
thus  be  applied  to  the  necessary  and  regular  expense  of  the  Judicial  De- 
partment, 

Under  the  said  Advisory  Opinion  to  the  Governor,  It  was  held  that 

under  Article  16,  Section  3,  of  the  Constitution,  the  amounts  of  salaries 
fixed  by  law  for  State  officers  is  made  disbursable  by  way  of  a  constitu- 
tional appropriation  out  of  any  available  moneys  in  the  State  Treasury 
in  the  general  State  fimds;  and  the  same  are  payable  monthly  upon  the 
officers'  requisitions;  and  such  officer  is  entitled  to  payment  of  his  sal- 
ary as  fixed  by  law,  irrespective  of  the  amount  named  or  specified  in 
the  general  appropriation  act  of  the  Legislature. 

In  the  Advisory  Opinion  the  Governor  was  authorized  to  countersign 
warrant  for  the  payment  of  salaries  of  circuit  Judges,  State  Attorneys, 
and  official  Court  reporters,  irrespective  of  any  amount  set  forth  in  Chap- 
ter 15858,  Acts  of  1933 — the  General  Appropriation  Act. 

Under  this  Advisory  Opinion  it  is  my  opinion  that  the  payment  of  the 
salaries  of  these  officials  may  be  made  from  the  general  funds,  and  you 
may  properly  treat  the  sums  so  paid  as  not  being  chargeable  against  the 
said  appropriation;  and  that,  therefore,  the  said  salary  appropriation  of 
$250,000  may  be  considered  as  relieved  to  that  extent  of  charges  against 

it. 

Under  Section  2  of  the  said  Appropriation  Act  of  1933,  It  is  specific- 
ally provided  that  any  sum  or  sums  appropriated  for  salaries,  if  not  re- 
quired for  such  purposes,  may  be  apphed  to  other  necessary  and  regular 
expenses  of  the  Department  to  which  they  are  appropriated. 

I  therefore  give  it  as  my  opinion  that  the  sums'  appropriated  by  the 
Legislature  for  these  salaries,  not  being  required,  may  be  transferred  to 
the  necessary  and  regular  expense  account,  and  disbursed  accordingly. 
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July  e,  1935. 

APPROPRIATIONS—WORLD  WAR  VETERANS,  EDUCATIONAL  AID 

TO  CHILDREN 

Dear  Sir: 

Replying  to  your  letter  of  the  3rd  inst.,  with  reference  to  House  Bill 
No.  210,  Chapter  17474,  Acts  of  1935,  which  makes  an  appropriation  for 
the  education  of  children  of  parents  who  died  from  injuries  sustained 
or  diseases  contracted  in  the  miUtary,  naval,  marine  or  nursing  corps 
service  of  the  United  States  between  AprU  6,  1917,  and  July  2,  1921.  both 
inclusive,  I  beg  to  state  that  the  Act  referred  to  provides  that  the  sums 
vi  money  therein  appropriate  shall  be  paid  out  and  the  vouchers  sfgn^ 
by  the  governing  authority  of  the  institution  which  such  child  attends 
and  that  the  "Board  shall  determine  the  elegibHity  for  the  benefits 
thereof," 

The  Act  provides  that  the  training  be  given  in  a  state  educational 
institution.  The  Board  of  Control,  under  Section  778,  Compiled  General 
Laws  of  Florida,  is  given  management  and  control  of  the  several  state 
educational  institutions  and  under  the  terms  of  House  Bill  No.  210  is 
therefore  vested  with  the  duty  of  determinhig  the  eligibility  for  the  bene- 
fits and  administering  the  funds  provided  by  the  terms  of  House  Bill 
No.  210. 


May  3,  1935. 

APPROPRIATION— GASOLINE   TAX 

Dear  s^: 

Tliis  is  in  response  to  your  oral  Inquiry  today  concerning  the  fol- 
lowing : 

Would  the  enactment  of  a  statute  diverting  the  one  cent  of  the  Sec- 
ond Gasoline  Tax,  now  apportioned  to  the  credit  of  the  several  coimties 
on  the  basis  of  population,  pursuant  to  Chapter  15659,  Laws  of  Florida, 
Acts  of  1931,  to  the  support  of  the  free  public  schools  in  any  manner  im- 
pair the  validity  or  constitutionality  of  the  remaining  two  cents  of  the 
said  Second  Gasoline  Tax,  to-wit,  that  apportioned  on  the  basis  of  area, 
and  that  apportioned  on  the  basis  of  contribution  made  to  the  State 
Highway  System. 

It  is  my  opinion  that  such  statute  would  in  no  mianner  affect  the 
vaUdlty  or  constitutionality  of  the  remaining  two  cents  gasoline  tax  and 
that,  if  such  statute  Is  passed  merely  affecting  the  one  cent  now  appor- 
tioned on  the  basis  of  population,  the  remaining  two  cents  wtll  be,  and 
constitutionally  may  be,  apportioned  in  the  same  manner  as  provided  by 
the  said  1931  law. 
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June  13,  193S. 

APPROPRIATIONS— ADJUTANT  GENERAL,  SALARY 

Dear  Sir: 

In  your  letter  of  the  8th  instant  you  ask  whether  In  preparing  the 
budget  for  your  Department  to  conform  to  the  new  Appropnation  Bill, 
you  may  receive  the  benefit  of  the  salary  increase. 

The  Legislature  of  1933  by  Chapter  15859  fixed  the  annual  salary  of 
the  Adjutant  General  at  53,600.  This  is  a  continuing  Act  until  changed 
by  the  Legislature,  and  the  amount  fixed  therein  cannot  be  changed  by 
the  General  Appropriation  Act  in  the  absence  of  a  definite  statement  to 
that  effect. 

TTie  Biennial  Appropriation  Act  of  1935  merely  fixed  one  sum  to 
cover  all  salaries  of  your  Department,  without  stating  the  salary  of  any 
officer  or  employee.  I  am  sorry  to  have  to  advise,  therefore,  that  your 
salary  will  be  that  fixed  by  the  Salary  Act  of  1933. 


CHAPTER  VllI 
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July  15.  1936. 

SCHOOL    PENSIONS — CHAPTER    14,782  OP   1931 

Dear'Sir: 

I  am  in  receipt  of  your  letter  of  the  3Td  instant  making  inquiry  as 
to  the  pasment  of  any  balance  to  the  heirs  of  a  pensioner  under  Chapter 
14,782,  Laws    of  Morida,  Acts  of   1931,  providing  a  pension  for  school 
teachers  under  certain  conditions  when  such  pensioner  dies  during  the* 
month  following   the  last  monthly  payment  to  such  pensioner. 

In  reply  I  beg  to  say  that  the  said  Pension  Act  does  not  make  pro- 
vision for  payment  to  any  one  of  any  balance  due  a  pensioner  under  said 
Act.  It  is,  therefore,  my  opinion  than  any  balance  due  deceased  pen- 
sioner under  said  Act,  since  the  last  monthly  payment,  has  lapsed  and 
no  further  sums  are  payable  to  any  one. 

May  16,  1935. 
SCHOOLS.  NOMINATION  OP  TEACHERS 
Dear  Sir: 

In  your  letter  of  the  16th  instant  you  ask 

"Will  you  please  advise  me  on  what  grounds,  if  any,  the 
Board  of  Public  Instruction  of  the  Counties  of  Florida  may  re- 
ject nomination  of  teachers  made  by  local  trustees?" 

This  question  was  fully  considered  in  the  case  of  State  ex  rel  Pittraan 
et  al  vs.  Baker  et  al,  decided  by  the  Supreme  Court  of  Florida  February 
5,  1934,  and  reported  tn  113  Ma.  8fi5,  152  So.  682.  The  Court  recite 
that  the  Legislature  has  seen  St  to  safeguard  the  school  system  and 
the  appointment  of  teachers  with  rigid  impositions.  That  exceptional 
requirements  are  imposed  on  candidates  to  teach  before  they  are  eligible 
to  pursue  their  profession.  That  in  addition  to  moral,  educational,  and 
other  quaUflcationa,  they  must  demonstrate  abihty  to  teach,  discipline, 
and  guide  the  youth,  if  they  would  continue  in  their  positions. 

The  Court  observes  that  Sections  10  and  17  of  Article  xn  of  the 
Constitution  provide  for  the  creation  of  special  tax  school  districts  and 
the  election  biennially  of  three  trustees  for  each  district,  on  whom  is 
Imposed  the  statutory  duty,  among  others,  of  nominating  teachers  for 
schools  located  in  the  special  tax  school  districts,  and  who  are  prohibited 
from  nominating  a  teacher  who  does  not  possess  the  statutory  and 
other  qualifications  laid  on  here.  It  is  observed  by  the  Court  that  under 
the  statute  the  County  Board  of  Public  Instruction  is  vested  with  the 
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power  of  direction  and  control  of  the  schools  of  the  County,  and  that  in 
the  exercise  of  such  power  the  County  Board  may  reject  the  nominee 
of  the  trustees,  but  in  the  view  of  the  Court  such  rejection  must  be  rea- 
sonably exercised,  and  must  be  grounded  on  some  dereliction  in  statutory 
or   other  qualification  of  the  teacher. 

The  case  referred  to  was  one  of  mandamus  against  the  County 
Board  of  Public  Instruction  by  three  persons  who  had  been  nominated 
by  the  Trustees  of  a  special  tax  school  district  in  Orange  County  as 
teachers  in  the  public  school  at  Ocoee  in  said  county,  whose  nomination 
had  been  made  and  rejected  on  three  separate  occasions.  The  opinion 
discloses  that  it  was  shown  that  the  relators  were  In  every  respect  quali- 
fied, which  fact  was  admitted  by  the  motion  of  respondents  to  quash 
the  alternative  writ  of  mandamus. 

I  would  say,  therefore,  that  if  there  is  no  question  as  to  the  qualifi- 
cations imposed  by  law  with  respect  to  a  person  nominated  as  a  teacher 
in  a  school  located  in  a  special  tax  school  district  by  the  trustees  of 
such  district,  then  the  county  board  has  no  lawful  right  or  authority 
to  reject  such  teacher,  and  should  appoint  and  contract  with  such  per- 
son as  a  teacher,  and  upon  their  refusal  to  do  so  may  be  compelled  by 
mandamus  so  to  do.  On  the  other  hand  the  County  Board  has  the 
right  to  reject  the  nomination  of  a  teacher  when  such  objection  is  based 
upon  the  fact  that  the  nominee  is  lacking  in  any  of  the  qualiflcatiom 
required  by  law. 

When  there  is  an  honest  difference  of  opinion  between  the  two 
Boards  as  to  whether  the  proposed  teacher  possesses  any  or  all  of  the 
required  qualifications,  it  is  my  opinion  that  the  County  Board  of  Public 
Instruction  has  the  responsibility  and  power  of  deciding  the  question 
and  determining  whether  the  applicant  does  possess  the  required  quali- 
fications,  and  that  as  between  the  two  Boards,  the  determination  of  the 
County  Board  is  final. 

TtdG,  I  ihmk,  answers  your  question  as  fully  and  specifically  as  !a 
permissible  by  any  general  rule  on  the  subject. 


January  3.  1935. 

SCHOOLS— SALARY  OP  TEACHERS— INCREASE 

Oear  Sir: 

This  refers  to  your  favor  of  January  third,  relative  to  the  increas- 
ing of  salary  to  one  of  your  teachers  from  $66,00  to  $80.00  per  month. 

1  see  no  reason  why  you  cannot  do  this,  provided  it  does  not  change 
the  items  of  your  budget,  which  was  approved  by  the  State  School  Board. 
If  this  would  change  the  items  of  your  school  budget,  then  it  will  be 
necessary  for  the  State  School  Board  amend  your  budget,  and  they  will 
have  to  grant  leave  and  authority  for  you  to  do  this;  however,  I  taka 
it  that  this  small  item  will  not  increase  or  modify  your  budget,  and, 
therefore,  I  see  no  reason  why  you  cannot  do  it. 
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September  18,  1938. 

SCHOOLS— SPECIAL  ELECnONS  FOB  ISSUANCES  OF  BONIDS  IN 

SPECIAL   TAX    DISTRICTS— EFFECT    OP    HOMESTEAD 

AMENDMENT  ON  QUALIFICATIONS  OF  ELECTORS 

Dear  Sir' 

This  is  in  reply  to  your  inquiry  of  September  12. 

You  first  request  that  I  advise  you  as  to  what  persons  are  qualified 
to  vote  in  a  special  election  for  issuance  of  school  bonds  in  a  special 
tax  district.  This  is  covered  by  the  provisions  of  Section  723.  Compiled 
General  Laws  of  Florida,  1927,  the  pertinent  provisions  of  which  section 
read  as  follows: 

"in  which  election  only  the  d\ily  qualified  el«:tois  thereof  vbo 

are  freeholders  siiall  vote" 

You  also  request  my  opinion  as  to  whether  or  not  the  Homestead 
Exemption  Amendment  debars  one  in  any  way  from  voting  in  such  a 
special  election.  A  "freeholder"  has  been  defined  by  the  Supreme  Court 
of  Florida  in  the  case  of  Dean  vs.  State,  reported  in  77  Southern  Re- 
porter,  107,  text  page  109,  as  follows: 

"One  who  has  an  Immediate  benefici^  ownership  interest, 
legal  or  equitable,  in  the  title  to  a  fee-simple  estate  in  land, 
may  be  regarded  as  a  'freeholder'  under  the  statute  providing 
that,  in  an  election  to  determine  whether  or  not  bonds  shall  be 
issued  by  a  special  tax  school  district,  'only  the  duly  qualified 
electors  thereof  who  are  freeholders  shall  vote'." 

It  is  my  opinion  that  the  Homestead  Amendment  has  no  eSect 
whatsoever  upon  the  right  of  a  freeholder  who  may  be  tax  exempt  by 
virtue  of  said  amendment  to  vote  in  such  a  special  election  for  the 
Issuance  of  school  bonds.  While  the  property  owned  by  such  a  free- 
holder may  be  exempt  at  this  time,  his  property  may  at  some  time  In 
the  future  increase  in  value  so  that  It  will  not  be  wholly  tax  exempt. 
Such  a  result  will  follow  from  a  general  increase  in  property  values  and 
also  from  the  installation  of  improvements.  There  is  always  the  possi- 
bility too  that  said  property  will  cease  to  be  homestead  property  either 
by  reason  of  conveyance  or  change  In  the  use  of  name  and  It  would 
therefore  be  returned  to  the  tax  rolls  and  subject  to  taxation  for  the 
payment  of  the  bonds. 
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September  9,  1936. 

SCHOOLS — REMOVAL  DISTRICT  TRUSTEES 

Dear  Sir: 

You  ha\'e  handed  me  a  file  from  which  it  appears  that  certain 
trustees  of  a  special  tax  school  district  of  a  county  in  this  state,  are 
alleged  to  be  not  qualified  for  the  offices  which  they  hold.  You  request 
that  I  advise  you  whether,  under  such  circumstances,  you  have  the  power 
to  remove  the  trustees  in  question. 

Without  going  into  the  question  of  whether  the  trustees  are.  or 
are  not,  qualified  to  hold  their  office,  I  beg  to  advise  that,  in  my 
opinion,  you  do  not  have  the  authority,  under  the  law,  to  accomplish 
their  removal.  This  is  so  because  it  has  been  held  that  trustees  of 
special  tax  school  districts  of  counties  in  this  state  are  subordinate 
school  officers,  within  the  meaning  of  Section  3  of  Article  2Cn  of  the 
Constitution,  and  that,  accordingly,  power  to  remove  them  is  not  vested 
in  the  Chief  Executive  of  the  state.  In  this  connection,  see  the  case 
of  State  ex  rel.  Landls  vs.  Blake,  148  So.  566. 


July  3.  1936. 

SCHOOLS — DISTRICT   TRUSTEES— REMOVAL  AND 
FILLING  VACANCIES 

Dear  Sir: 

You  ask  to  be  advised  how  a  vacancy  on  a  Board  of  Trustees  of  a 
Special  Tax  School  District  caused  by  resignation  of  a  member  thereof 
may  be  filled.    In  reply  permit  me  to  say: 

Section  568  of  the  Revised  General  Statutes  of  1920,  the  same 
being  Section  709  of  the  Compiled  General  Laws  of  1927,  provides  as 
follows : 

"All  vacancies  occurring  in  the  Board  of  Trustees  from  any 
cause,  shall  be  filled  for  the  unexpired  term  by  the  County  Board 
of  PubUc  Instruction  upon  nomination  by  the  patrons  of  the 
schools". 

The  Supreme  Court  in  its  opinion  in  the  case  of  STATE  ex  rel.. 
BLAKE,  110  Fla.  178;  148  So.  566,  held  the  particular  provision  quoted 
above  to  be  valid,  however,  the  Court  in  the  same  opinion  held  that 
Trustees  are  "Subordinate  School  Officers",  subject  to  removal  by  the 
State  Board  o}  Education  for  cause  as  provided  by  Section  3  of  Article 
12  of  the  Constitution.  In  other  words,  the  County  Board  has  the  power 
to  flU  vacancies  on  the  Board  of  Trustees  as  stated  above,  but  it  does 
not  have  the  power  to  remove  a  Trustee. 
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December  30,  1935. 

SCHOOLS — APPROVAL  OP  DISTRICT  PURCHASES    MAY  BE 
REQUIRED  BY  BOARD 

Dear  Sir.- 

This  is  in  reply  to  your  letter  of  December  19,  1935.  requesting  my 
opinion  as  to  whether  or  not  a  county  board  of  public  Instruction  is 
empowered  by  statute  to  require  that  orders  made  by  special  tax  school 
district  trustees  for  supplies  to  be  paid  (or  from  special  tax  district 
funds 'shall  be  approved  by  the  county  board  of  public  instruction  prior 
to  the  making  of  such  purchases. 

It  is  my  opinion  that  Section  717.  Compiled  General  Laws,  which 
provides  that  no  debt  shall  be  created  for  a  special  tax  iichool  dis- 
trict without  the  approval  of  the  county  board  of  public  instruction, 
is  sufficient  statutory  authority  to  justify  said  requirement  by  the  county 
board  of  public  instruction.  This  view  is  also  consistent  with  the  pro- 
^flsions  of  Section  709,  Compiled  General  Laws,  which  provides  that  the 
powers  of  trustees  of  special  tax  school  districts  shall  not  be  those  of 
control  but  of  supervision  only. 


December  5,  1935. 

SCHOOLS— NUMBER   OF  MILLS   THAT   MAY   BE   LEVIED  AND  AS- 
SESSED FOR  PURPOSE  OF  RAISING  FUNDS  TO  PAY  INTEREST 
AND   PRINCIPAL  ON   SPECIAL  TAX  SCHOOL  DISTTUCT 
BONDS  ISSUED  UNDER  SECTION   17,  ARTICLE  XII, 
STATE  CONSTITUTION 

Dear  Sir: 

I  have  your  letter  In  which  you  request  my  opinion  as  to  the  num- 
ber of  mills  that  may  be  levied  and  assessed  for  the  purpose  of  raising 
funds  with  which  to  pay  the  principal  and  interest  on  bonds  Issued  by 
a  special  tax  school  district  under  Section  17  of  Article  Xn  of  the  State 

Constitution. 

Section  17  of  Article  XET  of  the  State  Constitution  was  amended  In 
1924  and  as  amended  reads  in  part  as  follows;  "Whenever  any  such 
special  tax  school  district  has  voted  in  favor  of  the  issuance  of  such 
bonds  a  special  tax  for  the  payment  of  the  interest  on  said  bonds  and 
the  principal  thereof  as  the  same  shall  become  due  and  payable  shall  be 
levied  on  the  taxable  property  within  the  district '. 

It  is  my  opinion  that: 

(1)  It  Is  the  duty  of  the  Board  of  County  Commissioners  to  levy 
annually  a  tax  upon  all  real  and  personal  property  situated  within  the 


430  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 

SPECIAL,  TAX    SCHOOL   DISTRICT 

special  tax  scbool  district  sufficient  to  raise  and  pay  the  interest  on  the 
bands  and  the  principal  thereof  as  the  same  shall  become  due  and  pay- 
able. If  the  bonds  were  issued  subsequent  to  the  amendment  of  this 
section  in  1924  then  there  is  no  limit  as  to  the  millage  that  may  be  levied 
and  assessed  for  the  purpose  of  raising  funds  with  which  to  pay  the 
interest  and  principal  on  the  bonds.  Whatever  millage  is  necessary  to 
raise  the  required  tunds  must  be  levied  annually  by  the  Board  of  County 
Commissioners.  Perry  versus  Consolidated  Special  Tax  School  District 
No.  4  in  Hillsborough  County,  et  al.,  89  Fla.  271,  103  So.  639;  State  ez 
rel  Sovereign  Camp,  Woodmen  of  the  World  versus  Boring,  as  Tax 
Assessor  of  Lee  County  tFla.),  opinion  filed  November  27,  1935, 

(2)  If  the  bonds  were  issued  prior  to  the  1924  amendment  to  this 
section  of  the  Constitution  then  the  number  of  mills  that  may  be  levied 
and  assessed  for  the  payment  of  the  interest  and  the  creation  of  a  sink- 
ing fund  for  the  payment  of  the  principal  of  the  bonds  at  maturity  is 
limited  to  five  mills  on  the  dollar  in  any  one  year.  See  Section  735, 
Compiled  General  Laws  of  Florida,  1927. 


'  November  1,  1935. 

SCHOOLS— TRUSTEES    SPECIAL  TAX    SCHOOL  DISTRICTS- 
RESIGNATION  AND  PILLING  OP  VACANCIES 

Bear  Sir: 

I  have  your  letter  of  the  3lst  ultimo  making  inquiry  as  to  whether 
or  not  a  County  Board  of  Public  Instruction  has  authority  to  accept 
resignations  of  Special  Tax  School  District  Trustees  and  to  fill  vacancies 
occurring  on  Boards  of  such  Trustees. 

In  reply  I  beg  to  call  your  attention  to  Section  709.  Compiled  Gen- 
eral Laws  of  Florida.  1927,  which  provides  that  all  vacancies  occurring 
in  the  Board  of  Trustees  for  any  cause  shall  be  filled  for  the  unexperied 
term  by  the  County  Board  of  Public  Instruction  upon  nomination  by 
the  patrons  of  the  school.  This  statutory  authority  for  the  Board  of 
Public  Instruction  to  fUl  such  vacancies  has  been  upheld  by  the  Supreifie 
Court  in  the  case  of  State  ex  rel.  Landis  vs.  Blake,  110  Fla.  178,  148  So. 
566. 

I  find  nothing  in  the  statutes  or  the  Constitution  as  to  whom  resigna- 
tions shall  be  tendered  but  since  the  Board  of  Public  Instruction  of  the 
County  has  authority  to  fill  vacancies  in  Boards  of  Trustees  of  Special 
Teix  School  Districts,  it  would  appear  that  the  resignation  of  such  Trus- 
tees may  properly  be  tendered  to  and  be  accepted  by  the  County  Board 
of  Public  Instruction. 
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September  27,  1935. 

SCHOOLS— POWERS  OF  TRUSTEES   OF  SPECIAL  TAX  DISTRICTS 

AS  TO  GRADES 

Deoj  Sir: 

1  have  your  verbal  Inqiilry  if  Special  Tax  School  District  Trustees 
have  authoritjr  to  keep  children  up  to  and  including  the  8th  Grade  In 
school  in  their  District.  This  question  involves  the  authority  for  de- 
termination of  what  school  grades  may  be  taught  in  a  particular  school. 

Your  attention  is  called  to  Section  709,  Compiled  General  Laws 
of  Florida,  1927,  which  provides  for  Trustees  of  Special  Tax  School 
Districts  to  have  supervision  of  the  public  schools  within  the  district, 
but  the  same  Section  specifically  provides  that  the  powers  of  Trustees 
shall  not  be  those  of  control  but  of  supervision  only. 

Your  attention  is  further  called  to  Section  710,  imder  the  same 
compilation,  which  provides  that  all  public  schools  conducted  within  a 
Special  Tax  School  District  shall  be  under  the  direction  and  control 
of  the  County  Board  of  Public  Instruction  and  County  Superintendent 
as  in  other  districts. 

In  view  of  the  foregoing  it  Is  my  opinion  that  the  autborlt?  to 
determine  the  grades  that  shall  be  taught  in  a  particular  school  is 
vested  in  the  Board  of  Public  Instruction  of  the  County  and  not  to 
the  Trustees  of  a  Special  Tax  School  District  in  which  the  school  may 
be  located.  • 


July  10,  1935. 

SCHOOLS    AND   SCHOOL  DISTRICTS— DEPOSIT  OF  MONEYS— 
—FEDERAL  DEPOSIT  INSURANCE 

Dear  Sir: 

This  is  in  response  to  your  communication  of  July  5.  1935,  enclosing 

copy   of  letter  from   Mr.   ,   General  Counsel  for  Federal 

Deposit  Insurance  Corporation. 

You  inquire  whether  or  not  Special  T^x  School  Districts  may  be 
considered  as  separate  corporate  entities  or  bodies  politic,  so  that  their 
funds  may  be  separately  insured:  or  whether  such  funds  must  be  ag- 
gregated together  with  the  other  county  funds,  thus  allowing  an  in- 
surance coverage  to  only  $5,000.00  on  the  whole. 

Sub-section  1  of  Section  12B  of  the  Federal  Reserve  Act,  as  amended, 
provides: 
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"There  shall  be  added  together  all  net  amounts  due  to  such 
owner  in  the  same  capacity  or  the  same  right,  on  account  of 
deposits,  regardless  of  whether  such  deposits  be  maintained  In 
his  name  or  in  the  names  of  others  for  his  beneflt," 

Under  Section  717  C.GX.  1927.  the  Trustees  of  a  Special  Tax  School" 
District  are  specifically  made  a  corporation  with  power  to  hold  property, 
sue  and  be  sued,  and  perform  other  corporate  functions. 

It  is  my  opinion  that  a  Special  Tax  School  District  is  a  separate 
entity  or  body  corporate,  so  that  its  funds  may  be  separately  injured. 
I  advise,  however,  that  such  funds  must  be  kept  in  separate  accounts. 
particularly  ear  marlted,  for  the  beneflt  of  the  particular  Tax  School 
District  involved. 


July  22nd.,    1936. 

SCHOOLS— QUALEFICATTON    OF    DISTRICT    TRUSTEE-^SELECTION 

OP  TEACHERS 

Dear  Sir-- 

Replying  to  your  favor  of  July  20th,  in  which  you  request  my  ad- 
vice on  two  questions,  the  first  reading   as  follows: 

"Is  it  legal  for  a  person  who  pays  no  tax,  personal  or  real, 
to  serve  as  Trustee  of  a  Special  School  District  since  homestead 
exemption?" 

In  reply  to  the  above  question,  permit  me  to  say.  the  qualification 
of  a  member  of  a  Board  of  Trustees  of  a,  Special  Tax  School  District  is 
the  same  as  that  of  a  voter  in  a  Special  Tax  School  District  election. 
The  law  provides  that  a  person  who  is  otherwise  qualified  and  paid 
a  tax  on  real  or  personal  property  in  the  District,  is  a  qualified  elector 
in  a  Special  Tax  School  District  election  held  for  the  election  of  Trus- 
tees and  levy  of  millage.  Therefore,  it  would  seem  if  a  person's  name 
appears  upon  the  current  tax  assessment  roll  as  being  assessed  for  real 
or  personal  property,  whether  such  person  in  a  particular  year  has 
exemption  covering  all  of  his  assessment,  would  be  a  qualified  elector 
of  the  Special  Tax  School  District.  I  think  this  is  correct  for  the  reason 
that  while  the  assessment  and  millage  might  be  such  in  a  particular 
year  to  make  a  person  exempt  from  the  payment  of  any.  that  the  fol- 
lowing year  the  assessment  and  millage  might  ditler  so  that  such  person 
would  not  be  exempt  from  the  payment  of  all  real  or  personal  property 
tax. 

Your  second  question  reads  as  follows,  to-wit: 

"Would  a  school  board  have  a  legal  right  to  appoint  a 
Teacher  endorsed  by  petition  by  90%  of  the  patrons  but  opposed 
by  two  Trustees?" 
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In  reply  to  this  question  permit  me  to  say,  the  law  provides  that 
the  Trustees  may  nominate  the  teachers.  This  means  that  the  nomina- 
tions should  be  made  by  a  majority  of  the  Trustees.  There  being  only 
three  Trustees,  if  two  are  opposed  to  the  appointment  of  a  particular 
person  as  teacher,  the  nomination  could  not  be  made  by  a  majority  of 
the  Trustees  and,  therefore,  even  though  flO't  of  the  patrons  might  favor 
the  appointment  of  a  particular  teacher,  there  would  be  no  duty  upon 
the  Board  of  Public  Instruction  to  appoint  the  teacher,  iuiless  nominated 
by  a  majority  of  the  Trustees, 


May  30,  193S. 

SCHOOLS,  SPECIAL  TAX  DISTRICTS,  INVESTMENT  OP  FUNDS 

Uear  Sir^ 

Replying  to  Question  No,  1  in  your  letter  of  the  28th  instant,  I  beg 
to  advise  that  under  the  provisions  of  Section  736  of  the  Compiled  Gen- 
eral Laws  of  Florida  1927,  when  the  sinking  fund  of  a  special  tax  school 
district  is  invested  in  bonds  of  another  special  tax  school  dtstrict  or  in 
municipal  or  county  bonds,  such  bonds  must  be  of  such  date  and  ma- 
ttttity  that  they  will  mature  on  or  Ijefore  the  date  of  the  maturity  of 
the  investing  district's  bonds,  and  this  applies  to  other  special  tax  school 
district  bonds,  as  well  as  to  municipal  and  county  bonds. 

Answering  your  second  question,  it  is  my  opinion  that  Section  5 
of  Chapter  15934,  Laws  of  Florida,  Acts  of  1933,  requires  the  budgeting 
of  all  funds  of  special  tax  school  districts  which  are  expected  to  be  In- 
vested during  the  budget  year,  and  also  the  budgeting  of  anticipated 
receipts  from  the  sale  and/or  payment  of  bonds  held  as  an  investment 
in  the  sinking  fund  of  special  tax  school  districts. 


May  22,  1935. 

SCHOOLS-rDISTRlCT    ELECTIONS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  13th  inst.,  making  Inquiry  as 
to  the  validity  of  a  Special  Tax  School  District  election  in  which  at  least 
three  men  voted  who  had  served  Federal  sentences  and  who  had  not  had 
their  citizenship  restored. 

In  reply  your  attention  is  called  to  Section  4  of  Article  VI  of  the 
State  Constitution  which  provides  that  no  person  convicted  of  a  felony 
by  a  Court  of  record  shall  be  qualified  to  vote  at  any  election  unless 
restored  to  civil  rights.  Yoiu-  attention  is  further  called  to  Section 
5  of  Article  VI  of  the  State  Constitution  which  provides  that  the  Legls- 
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lature  shall  have  power  to  and  shall  enact  the  necessary  laws  to  ex- 
clude from  the  right  of  suffrage  all  persons  convicted  of  bribery,  per- 
jury, larceny  or  of  infamous  crime. 

Your  attention  is  further  called  to  Sections  248  and  458,  Compiled 
General  Laws  of  Florida.  1937,  which  provides  that  persons  who  may 
have  been  convicted  of  bribery,  perjury  or  larceny,  or  of  any  infamous 
crime,  in  any  Court  of  this  State  or  any  other  State,  shall  not  be  entitled 
to  vote. 

Prom  the  above  you  will  note  that  it  is  illegal  for  persons  to  vote 
who  have  been  guilty  of  certain  crimes  unless  their  civil  rights  have 
been  restored.  It  may  be,  however,  that  the  number  of  persons  voting 
in  the  election  mentioned  was  not  sufficient  to  change  the  result  of 
such  election  had  they  not  voted.  In  such  situation  the  Courts  would 
probably  hesitate  to  declare  an  election  invalid. 

For  your  information  I  have  cited  you  to  the  Constitution  and 
statutes  relative  to  the  subject  of  your  innuiry  but  I  do  not  feel  dis- 
posed to  give  an  opinion  as  to  the  validity  of  the  election  mentioned 
without  full  and  complete  information  relative  to  the  same. 


February  8,  1935. 

SCHOOLS — SPECIAL  TAX  SCHOOL  DISTRICT  BONDS 

Dear  Sir: 

Hon. -,  State  Superintendent  of  Public  Instruction,  has  re- 
ferred to  this  office  your  letter  of  the  3 1st  ultimo,  addressed  to  him  with 

copy  of  your  opinion  of  the  same  date  to  Hon, ,  Superintendent 

of  Public  Instruction  Elscambia  County.     Mr,  requests  that 

this  office  reply  to  your  letter  direct  with  reference  to  that  part  of  your 
opinion  relating  to  Special  Tax  School  District  bonds  found  in  para- 
graphs (1)  and  (2>  of  said  opinion,  reading  as  follows; 

(1)  "In  1932  Special  Tax  School  District  No,  13  voted  an 
Issue  of  $15,000.00  of  bonds.  These  bonds  have  been  validated 
and  prepared  for  issuance,  but  tiave  never  been  sold  and  as  a 
result  of  the  adoption  of  the  Homestead  Amendment,  they  prob- 
ably cannot  be  sold  at  any  figure  that  has  any  near  approach  to 
their  par  value.  We  apprehend  that  the  amount  of  the  bonds, 
by  reason  of  the  Homestead  Amendment,  will  now  be  found  to 
be  in  excess  of  the  constitutional  limit  of  20%  "of  the  assessed 
value  of  the  taxable  property  of  such  district,"  You  ask  what 
steps  should  be  tatcen  to  cancel  the  bonds.  If  they  are  fotmd  to 
be  in  excess  of  the  constitutional  Umit  at  this  time,  they  can- 
not lawfully  be  sold  at  all.  If  the  Board  should  upon  the  re- 
vest of  the  trustees  of  the  district  that  the  bonds  be  not  sold 
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but  be  cancelled,  find  that  they  cannot  be  sold,  or  that  they 
are  now  in  excess  of  the  constitutional  limit  above  referred  to, 
we  are  of  the  opinion  that  the  Board  can  lawfully  cancel  them 
and  rescind  any  resoiution  for  their  sale. 

(2>  "You  advice  that  monies  have  already  been  realized 
from  a  tax  levied  for  the  sinking  fimd  of  these  bonds,  and  for 
the  payment  of  interest.  You  inquire  whether  you  can.  by 
proper  resolution,  use  this  money  for  needed  enlargements  and 
repairs  to  the  present  building.  We  are  of  the  opinion  that  the 
Board  has  no  lawful  right  to  use  the  money  for  the  purposes 
suggested  for  the  reasons  below  stated. 

"Technically,  the  money  already  realized  from  the  taxes  as- 
sessed and  collected  for  the  servicinE  of  these  bonds  is  a  trust 
fund  solely  for  their  payment.  Upon  the  cancellation  of  the 
bonds  or  final  determination  that  they  are  not  to  be  sold,  the 
persons  who  paid  the  taxes  which  make  the  fund  now  on  hand 
would  be  entitled  to  a  pro  rata  distribution  of  the  fund.  With- 
out their  consent  it  cannot  lawfully  be  expended  for  other  pur- 
poses without  subjecting  the  memt>ers  of  the  Board  and  the 
Tmsteea  who  concur  in  its  expenditure  to  liability  to  account 
to  the  tax  payers  for  it.  This  conclusion,  we  think,  is  inescap- 
able. Under  Section  17  of  Article  XH  of  the  Constitution  it  is 
provided  that  this  money  'shall  not  be  applied  to  any  purpose 
other  than  the  payment  of  the  principal  and  Interest  of  said 
bonds.'  Once  it  is  determined  that  the  bonds  are  not  to  be  is- 
sued, and  they  are  cancelled,  the  trust  fails,  and  technically 
the  tax  payers  who  paid  the  taxes  creating  the  fund  become  en- 
tiled to  a  refund  of  the  money  on  hand  in  proportion  to  their 
contribution.  There  is  no  authority  of  law  for  making  any 
other  disposition.  Once  it  is  determined  that  the  bonds  will 
never  be  issued,  any  tax  payer  whose  payments  have  contributed 
to  the  creation  of  the  fund  on  hand  can  file  a  bill  against  the 
Board  and  its  members  for  distribution,  and  the  members  of  the 
Board,  participating  In  any  expenditure,  would  be  liable  to  make 
good  the  fund  to  the  full  extent  that  it  has  not  been  applied 
to  the  payment  of  principal  and  interest  of  bonds." 

Upon  a  careful  reading  of  the  above  quoted  portion  of  your  said 
opinion,  I  beg  to  say  that  the  same  appears  to  be  correct. 


June  14,  1935. 

SCHOOLS.  INVESTMENT  DISTRICT  FUNDS 

Dear  Sir: 

In  your  letter  of  the  13th  instant  you  state  that  the  Florida  East 
Coast  Railway  Company  has  tentatively  agreed  to  pay  Its  school  taxes 
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in  your  county  for  tbe  year  1934,  provided  the  school  board  will  pur- 
chase from  it  the  list  of  bonds  submitted  as  Investments  for  the  respec- 
tive sinking  funds. 

Prom  the  list  of  bonds  submitted,  copies  of  which  are  attached  to 
your  letter,  it  appears  that  the  board  is  required  to  purchase  for  the 
Interest  and  sinking  funds  of  the  respective  special  tax  school  districts 
as  therein  listed. 

In  the  first  place,  there  is  no  authority  in  law  to  use  funds  collected 
to  pay  interest  in  the  purchase  of  or  Investment  in  bonds.  In  the  next 
place,  there  Is  no  statutory  authority  given  the  county  school  board  to 
use  the  sinking  fund  of  a  particular  special  tax  school  district  to  pur- 
chase or  invest  )n  the  bonds  of  the  same  district. 

Section  736  of  the  Compiled  General  Laws  of  Florida  authorizes  the 
county  board  of  public  instruction  to  invest  the  sinMng  fund  collected 
for  the  retirement  of  bonds  of  any  district  in  the  bonds  of  another 
special  tax  school  district  of  the  same  county.  It  may  also  invest  in 
county  or  municipal  bonds  of  tbe  same  county. 

Further  than  this  the  statute  does  not  go,  and  there  is  no 
statutory  authority  to  use  the  sinking  fund  of  one  district  in  the  pur- 
chase of  or  investment  in  tbe  bonds  of  the  same  district.  If  you  have 
money  in  the  sinking  fund  of  the  several  districts  involved  these  funds 
may  be  invested  In  the  bonds  of  another  district,  provided  the  bonds 
invested  in  be  of  such  dale  and  maturity  that  they  will  mature  on  or 
before  the  date  of  the  maturity  of  the  district's  bonds  used  lor  such 
investment,  and  pro\'ided  the  bonds  invested  in  are  first  approved  as 
to  legality  and  validity  by  the  Attorney  General. 


March  6,  1935, 

SCHOOLS— SPECIAL  TAX  SCHOOL  DISTRICTS— BONDS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  19th  ultimo,  In  which  you  state 
that  Special  Tax  School  District  No.  2,  Cedar  Key,  Levy  County,  has 
$9600.00  outstanding  in  district  bonds  now  matured;  that  sufficient  funds 
are  not  available  for  the  payment  of  these  bonds;  that  the  holders  of 
these  bonds  have  agreed  to  accept  TSTf  if  the  bonds  can  be  handled 
now;  that  the  district  has  on  hand  $3800.00  and  needs  about  $3400.00 
to  provide  sufficient  funds  to   purchase  all  outstanding  bonds  at  75  9o. 

Tou  further  state  that  Special  Tax  School  District  No.  7  has  suf- 
ficient funds  on  hand  to  provide  the  additional  fund  of  $3400.00  reqtiired 
and  you  make  inquiry  if  this  amount  could  be  borrowed  from  District 
No.  7  to  Invest  in  District  No.  2  bonds,  levying  a  millage  in  District  No.  2 
to  repay  District  No.  7. 
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In  reply  to  this  Inquiry  I  refer  you  to  Section  73fi,  Compiled  General 
Laws  of  Florida,  1927.  providinK  for  the  Board  of  Public  Instruction  to 
invest  the  sinking  fund  collected  for  the  retirement  of  any  bonds  of 
any  district  in  the  bonds  of  another  Special  Tax  School  District  in  the 
same  County,  provided  said  bonds  shall  be  purchased  at  par  and  provided 
that  said  bonds  shall  be  of  such  date  and  maturity  that  they  wUl  ma- 
ture on  or  before  the  date  of  maturity  of  the  district's  bonds  with  whose 
sinking  fund  they  have  been  purchased.  The  provision  that  such  bonds 
shall  be  purchased  at  par  would  appear  to  be  a  limitation  upon  the 
maxtmum  amount  to  be  paid  and  not  a  limitation  as  to  the  minimum 
amount  that  may  be  paid  when  purchased  from  individuals  holding 
such  bonds.  It  would,  therefore,  appear  that  the  bonds  of  Special  Tax 
School  Districts  may  be  used  to  purchase  the  bonds  of  Special  Tax 
School  District  No.  2  at  75%  under  the  provisions  of  and  in  accordance 
with  said  Section  736. 

You  further  state  that  the  General  School  Fund  of  the  County 
is  indebted  to  Special  Tax  School  District  No.  2  in  the  sum  of  $3400.00 
and  making  inquiry  if  the  race  track  funds  coming  to  the  Board  of 
Public  Instruction,  under  the  provisions  of  Section  4151  (70) .  Compiled 
General  Laws  of  Florida.  1934  Supplement,  to  be  used  for  payment  of 
principal  and  interest  of  the  outstanding  indebtedness  of  such  Board 
may  be  used  to  repay  the  sum  of  $3400.00  due  by  the  General  School 
Fund  to  said  Special  Tax  School  District  No.  2.  thereby  enabling  Dis- 
trict No.  2  to  take  up  all  of  its  outstanding  bonds. 

In  reply  I  beg  to  say  that  notwithstanding  the  holding  of  our  Su- 
preme Court  in  the  case  of  Board  of  Public  Instruction  for  Pinellas 
County  vs.  Knight  &  Wall  Co.,  100  Fla.  1649,  132  So.  644,  to  the  effect 
that  County  School  Funds  are  not  liable  for  the  obligation  of  a  Special 
Tax  School  District  and  that  Special  Tax  School  District  Funds  are  not 
liable  for  the  obligation  of  the  County,  the  debts  and  obligations  of  the 
County  should  be  paid  as  soon  as  funds  are  available  therefor,  r^ard- 
less  to  whom  such  obUgatlon  may  be  due.  I  am  doubtful  of  the  legality 
of  the  procedure  by  which  this  indebtedness  arose,  but  I  think  that  coun- 
ties are  held  to  the  same  degree  of  integri^  as  Individuals  and  the 
same  should  be  paid  from  any  available  funds  in  the  General  School 
Fund  whether  received  as  race  track  funds  or  otherwise.  The  Teachers* 
Salary  Fund,  provided  under  Chapter  16.170,  Acts  of  1933.  of  course, 
would  not  be  available  for  such  purposes. 
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SPECIAL  TAX  SCHOOL  DISTRICT 

November  19,  1936. 

TAX  SCHOOL  DISTRICTS— COUNTY  TAX  ASSESSOR  ENTITLED  TO 

COMMISSION    FOR   ASSESSING   TAXES— COUNTY   SCHOOL 

BOARD  LIABLE  FOR  MUNICIPAL  TAXES  ON  LOTS  NOT 

USED  FOR  SCHOOL  PURPOSES 

Dear  Sir: 

This  Is  in  reply  to  your  letter  of  November  16.  with  enclosures,  in 
which  you  request  my  opinion  concerning  two  questions. 

You  first  request  my  opinion  as  to  whether  or  not  &  county  tax 
assessor  is  entitled  to  commission  for  assession  school  taxes  of  a  special 
tax  school  district.  I  refer  you  to  my  opinion  imder  date  of  April  4, 
1933.  reported  at  page  228  of  the  Biennial  Report  of  the  Attorney  Gen- 
eral for  the  Years  1933-34.  in  which  I  expressed  the  view  that  under 
Chapter  15048,  Acts  of  1931,  the  tax  assessor  was  entitled  to  his  com- 
mission, which  is  to  be  paid  from  the  proceeds  of  the  collection  of  the 
tax. 

You  next  inquire  whether  or  not  a  school  board  is  liable  for  munici- 
pal taxes  on  vacant  lots  not  used  for  school  purposes.  It  is  my  opinion 
that  the  school  board  would  be  liable  for  such  taxes.  The  constitutional 
exemption  is  predicated  in  part  on  the  element  of  the  purpose  for  which 
property  is  used. 
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September  21,   1835. 

I^SIDENCE    QtJAIilFICATIONS  OF    STATE    EMPLOYEES — INSTITU- 
TIONS   OF  HIGHER  LEARNING. 

iJear  Sir: 

Answering  your  letter  of  the  ISth  Inst.,  with  reference  to  Chapter 
16,183.  Laws  of  Florida,  Acts  of  1933,  prescribing  residence  qualifications 
of  State  and  County  employees,  I  beg  to  say  I  do  not  find  that  said 
Act  has  ever  been  passed  upon  by  our  Supreme  Court, 

Further  replying  I  will  say  that  said  Act  appears  to  apply  to  the 
State  Institutions  of  higher  learning.  You  will  note  that  Sections  1  and 
2  of  said  Act  contains  exception's  in  cases  where  after  due  diligence  no 
resident  of  the  State  can  be  found  possessing  the  required  qualifications 
necessary  for  the  particular  employment. 


April    9,    ISSe. 

UNIVERSITY  OF  FLORIDA,  ELECTRICAL  POWER  CONTRACT 

Dear  Sir: 

At  your  request  I  have  examined  the  copy,  attached  to  your  letter 
of  the  6th  instant,  of  the  proposed  agreement  and  contract  between 
the  City  of  Gainesville  and  the  Board  of  Control,  for  the  furnishing 
of  electrical  power  for  the  University  of  Florida  for  the  next  five  years, 
and  succeeding  periods  of  five  years  until  terminated  as  therein  provided. 

The  said  contract  is  in  my  opinion  sufficient  as  to  form  and  legality. 
assuming,  of  course,  that  it  embodies  the  desires  of  both  parties  thereto. 

There  is  Just  one  point  to  which  attention  is  directed,  and  ttrat 
is  the  length  of  notice  required  to  terminate  the  contract  at  the  end 
of  this  or  any  succeeding  Ave -year  period.  The  legal  effect  of  the  con- 
tract is  that  it  is  a  continuing  and  perpetual  contract,  unless  terminated 
by  one  of  the  parties  by  the  notice  required  in  paragraph  numbered  12. 

However,  this  requirement  may  have  been  and  most  probably  was 
discussed  by  the  parties  and  is  entirely  satisfactory,  and  if  so,  there 
is  no  legal  objection  to  the  same. 

I  am  returning  the  copy  herewith. 
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February  1,   1935. 

ASSOCIATION    OP   LAND    GRANT  COLLEGES    AND    UNTVERSITIES, 
PAYMENT   DUES   IN   ADVANCE 

Dear  Sir: 

Attached  to  your  letter  of  January  24.  1935,  Is  a  voucher  payable 
to  the  Association  ol  Land  Grand  Colleges  and  Universities,  which  you 
state  has  been  refused  payment  because  the  Comptroller  is  of  the 
opinion  that  neither  he  nor  the  Board  of  Control  has  authority  to  pay 
the  dues  to  this  association  In  advance. 

You  ask  my  opinion  as  to  whether  the  Comptroller  and  the  Board 
of  Control  have  the  authority  under  the  law  to  pay  this  voucher. 

This  is,  as  I  understand,  payment  of  annual  membership  dues  In 
the  Association  of  Land  Grant  Colleges  and  Universities,  and  there  is 
no  reason  in  law  why  the  same  cannot  be  paid  in  advance,  the  same  as 
at  the  end  of  the  year.  It  Is  a  continuing  service,  and  the  principle 
Involved  is  no  difTerent  trom  that  of  paying  telephone  rent  in  advance. 

I  return  herewith  all  fUes  attached  to  your  said  letter. 


April  22.  1935. 

SCHOOLS— JUNIOR  COUjEGES 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  19th  instant,  enclosing  corre- 
spondence   between  yourself   and   ,   County   Superintendent 

of  Public  Instruction  of  Palm  Beach  County,  West  Palm  Beach,  Florida, 
relative  to  the  operation  by  Boards  of  Public  Instruction  of  Junior  Col- 
leges covering  two  additional  years  of  education.  The  question  presented 
appears  to  be  whether  the  public  school  funds  of  the  county  may  be 
used  in  maintaining  such  Junior  Colleges. 

In  reply  your  attention  Is  called  to  Section  l.  Article  xn  of  the 
State  Constitution,  reading  as  follows: 

•'The  Legislature  shall  provide  for  a  uniform  system  of 
public  free  schools  and  shall  provide  for  the  liberal  maintenance 
of  the  same," 

Section  4  of  Article  XH  provides  that  the  interest  on  the  State  School 
Fund  shall  be  exclusively  appUed  to  the  support  and  maintenance  of 
public  free  schools. 

Section  6  of  Article  XII  provides  for  a  special  tax  of  one  mill  on 
the  dollar  to  be  levied  and  apportioned  annually  for  the  support  and 
maintenance  of  public  free  schools. 
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Section  8  of  Article  xn  provides  for  each  county  to  asses  and  collect 
annually  a  tax  for  the  support  of  the  public  free  schools  therein. 

Section  9  of  Article  Xll  provides  that  the  school  funds  of  the  county 
shall  be  disbursed  by  the  County  Board  of  Public  Instruction  solely  for 
the  support  and  maintenance  of  the  public  free  schools. 

Bection  10  of  Article  XU  provides  for  a  special  tax  school  district 
tax  for  the  exclusive  use  of  public  free  schools. 

Section  13  of  Article  XU  provides  that  no  law  shall  be  enacted  au- 
thorizing the  diversion  or  lending  of  any  county  or  district  school  funds. 

Section  5  of  Article  IX  provides  that  the  capitation  or  poll  tax.  shall 
be  applied  exclusively  to  common  school   purposes. 

The  inquiry  involves  a  determination  of  the  meaning  of  the  words 
"public  free  schools",  as  used  in  Section  1  of  Article  XU  of  the  State 
Constitution,    above  quoted. 

In  this  cormection,  your  attention  is  called  to  the  case  of  State  ex 
rel.  Moodie.  et  al.  vs.  Bryan,  et  al..  50  Fla.  293,  39  So.  939,  particular 
attention  being  directed  to  headnotes  21  and  37  and  to  page  958. 

This  is  the  only  Florida  case  which  I  have  been  able  to  find  re- 
lating to  the  question.  From  a  careful  reading  of  the  said  case  it  would 
appear  that  in  the  minds  of  the  members  of  the  Supreme  Court  the 
words  "public  free  schools",  as  used  in  Section  1  of  Article  XU  of  the 
State  Constitution  have  reference  to  common  or  primary  schools  and 
not  to  colleges  or  institutions  of  higher  learning. 

In  this  situation  I  do  not  think  the  County  and  Mstrict  School 
Funds  could  be  legally  used  for  the  purpose  of  instituting  or  maintaining 
Junior  Colleges  covering  a  two  year  course  in  education  beyond  the 
present  high  school  course  of  twelve  grades. 
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July  17,   1936, 


SCHOOLS— TRANSPORTATION  OF  PUPILS-JURISDICTION  BOARD 

PUBLIC  INSTRUCTION— TRUSTEES 

Dear  Sir: 

I  am  In  receipt  of  your  letter  of  the  11th  instant,  the  body  of  which 

reads  as  follows: 

"Kindly  advise  this  office  as  to  who  has  the  final  authority 
in  all  matters  relating  to  the  transportation  of  school  pupils 
from  one  special  tax  district  to  another  special  tax  district  for 
the  purpose  of  attending  school  In  the  latter  district." 

In  reply  your  attention  is  called  to  Section  710,  Compiled  General 
Laws  of  Florida,  1927,  which  provides  that  all  public  schools  conducted 
within  a  Special  Tax  School  District  shall  be  under  the  direction  and 
control  of  the  County  Board  of  Public  Instruction  and  County  Super- 
intendent. 

As  to  the  powers  and  duties  of  Trustees  of  Special  Tax  School  Dis- 
tricts I  refer  you  to  Section  710,  711,  712,  and  716  of  the  same  com- 
pilation. 

Your  attention  is  further  called  to  beadnote  4  of  the  decision  of 
our  Supreme  Court  in  the  case  of  Board  of  Public  Instruction  vs.  Knight, 
etc.  Company,  100  Fla.   1649.  132  So.  644,  reading  as  follows: 

"All  contracts  on  behalf  of  Special  Tax  School  Districts 
must  be  made  by  the  Board  of  Public  Instruction  of  the  County." 

In  view  of  the  above  it  appears  that  the  Board  of  Public  Instruction 
is  the  proiJer  authority  to  contract  for  the  transportation  of  pupils 
from  one  district  to  another. 


September  4,  1936. 

LOCATION  OP  SCHOOL  BUILDINGS    WITHIN   THREE   MILES 

Dear  Sir-' 

This  is  in  reply  to  your  letter  of  September  3,  in  which  you  state 
the  following: 

"In  case  of  a  controversy  between  a  County  School  Board 
and  the  Trustees  of  a  Special  Tax  School  District  with  respect 
to  the  location  of  a  school  building,  kindly  advise  this  office  as 
to  what  in  your  opinion,  constitutes  a  local  reason  or  necessity 
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for  locating  two  school  buildings  nearer  than  three  miles  to  each 

other  and  as  to  what  constitues  such  local  geographic  features 
as  might  justify  non  compliance  with  the  statute.  Kindly  ad- 
vise further  as  to  which  Board  has  final  authority  to  select  a 
site  and  locate  a  building  tliereon." 

Section   561,  Compiled  General   Laws   of   Florida,   1927,   provides   in 
part  as  follows: 

"Duties  of  board  of  public  instruction. — Each  board  of  pub- 
lic, Inst  ruction  is  directed: 


"Second. — To  locate  and  maintain  schools  in  every  locality  In 
the  county  where  they  may  be  needed,  to  accommodate,  as 
far  as  practicable,  all  the  youth  between  the  ages  of  six  and 
twenty-one  years,  diu'ing  not  less  tfcian  lour  montlis  in  each  year. 

"Fourth. — To  select  and  provide  a  site  for  each  school  house 
of  not  less  than  one -half  acre  of  ground  in  the  rural  districts, 
and  as  nearly  that  amount  as  is  practicable  to  the  villages  or 
cities.  The  situation  to  l>e  dry,  airy,  healthful  and  pleasant. 
also  reasonably  central  and  convenient  to  access  for  all  who 
should  attend  the  school. 


"Sixth. — ^To  employ  teachers  for  every  school  In  the  county, 
and  to  contract  with  and  pay  the  same  for  their  services;  Pro- 
vided, that  schools  shall  not  be  located  nearer  than  three  miles 
to  each  other,  unless  for  some  local  reason  or  necessity." 

From  the  provisions  of  the  statute  above  set  forth,  it  is  apparent 
that  the  Board  of  Public  Instruction  has  final  authority  to  select  a 
site  and  locating  a  building  thereon.  It  is  also  apparent,  however,  that 
the  provision  to  the  effect  that  schools  shall  not  be  located  nearer  than 
three  miles  to  each  other  unless  for  some  local  reason  or  neceselty  is 
a  limitation  upon  the  power  vested  in  the  Board  of  Public  Instruction 
to  locate  and  maintain  schools. 

You  inquire  further  what  would  constitute  a  local  reason  or  neces- 
sity for  locating  two  school  buildings  nearer  than  three  miles  to  each 
other  and  as  to  what  might  constitute  local  geographical  features  such 
as  would  justify  non  compUance  with  the  statute.  Without  acquaintance 
with  the  actual  facts,  my  answer  would  of  necessity  be  base  upon  con- 
jecture. I  would  prefer  to  state  the  proper  rule  to  be  that  schools  should 
not  be  located  nearer  than  three  miles  to  each  other  unless  there  is 
an  actual  local  reason  or  necessity.  The  reason  for  locating  schools 
within  three  miles  of  one  another,  to  be  a  valid  reason,  must  be  justi- 
fied by  the  actual  state  of  facts  and  existing  circtunstances.  The  pro- 
vision of  the  law  establishing  this  requirement  was  enacted  in  the  in- 
terests of  economy  and  efficiency  and  it  should  be  conscientiously 
enforced. 
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May  18,  1936. 

SCHOOLS — BOARD  OF  PUBLIC  INSTRUCTION— WARRANTS — 

SIGNATURE 

near  Sir: 

I  am  in  receipt  of  your  letter  of  the  15th  instant  stating  that  a 
warraut  has  been  presented  to  your  office  drawn  on  the  State  Treasurer, 
as  Ex  Officio  Treasurer  of  the  Teachers'  Salary  Fund  of  Leon  County, 
Florida,  signed  by  the  Chairman  of  the  Board  of  Public  Instruction  and 
attested  by  another  member  of  the  Board  of  said  County.  You  make 
inquiry  if  the  above  warrant  is  correctly  drawn  and  should  be  honored 
by  youi"  office.  You  also  attach  copy  of  a  resolution  of  the  Board  of 
Public  Instruction  of  Leon  County,  under  date  of  the  7th  instant. 

The  above  mentioned  resolution  sets  out  that  the  Superintendent 
of  Public  Instruction  at  that  time  was  critically  ill  and  unable  to  per- 
form his  duties  as  such  officer  and  it  is  resolved  in  said  resolution  that 
the  Chaii-man  of  the  Board  shaU  sign  warrants  approved  May  5,  1936, 
for  sen'ices  and  accounts  accruing  in  April  or  prior  thereto  and  the 
said  warrant  should  be  attested  by  another  member  of  the  Board, 

Your  attention  is  called  to  Section  7  of  Chapter  16,170,  Laws  of 
Florida,  Acts  of  1933,  now  Section  508  i9j,  Compiled  General  Laws  of 
Florida,  1934  Supplement.  You  will  note  that  said  statute  makes  the 
State  Treasurer  Ex  Officio  Treasui-er  of  certain  County  School  Funds 
and  provides  for  disbursement  of  such  funds  by  warrant  drawn  by  the 
respective  Boards  of  Public  Instruction  on  the  State  Ti-easurer.  You 
wUl  note  that  said  statute  does  not  require  an  attestation  on  warrants 
against  the  school  funds  in  your  office.  In  view  of  this  statute  and  the 
above  mentioned  resolution  of  the  Board  of  Public  Instruction  it  would 
appear  that  you  would  be  authorized  to  honor  the  above  mentioned 
warrant  or  similar  warrants  drawn  at  the  same  time  under  the  pro- 
visions of  said  resolution. 


May  12,  1936. 

SCHOOLS— PRINTING  SEAL  ON  SCHOOL  WARRANTS 

XJear  Sir: 

I  am  in  receipt  of  your  letter  of  the  8th  instant  mating  inquiry  re- 
lative to  the  Board  of  Public  Instruction  printing  its  seal  on  warrants 
to  eliminate  the  process  of  placing  the  seal  upon  warrants  by  hand 
impression  seals. 

In  reply  to  yoiu:  attention  is  called  to  Section  5704  and  5705,  Com- 
piled General  Laws  of  Florida,  1927,  relating  to  the  scrawls  or  scrolls, 
and  reading  as  follows: 
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5704.  "A  scrawl  or  scroll,  printed  or  written,  afftxed  as 
a,  seal  to  any  written  instrument  shall  be  as  affectual  as  a  seal." 

5*705.  "All  written  instruments  heretofore  or  hereafter  made 
with  a  scrawl  or  scroll,  printed  or  written,  affixed  as  a  seal  are 
declared  to  be  sealed  instruments,  and  shall  be  construed  and 
received  in  evidence  as  such  in  all  the  courts  of  this  State," 

Your  attention  is  further  called  to  the  case  of  Langley  vs.  Owens, 
52  Pla.  302,  42  So.  457.  construing  said  statutes.  Your  attention  Is 
further  called  to  24  Ruling  Case  Law  891.  Seals  5:  and  also  7  Ruling 
Case  Law,  137,  Corporations  107,  It  would  appear  that  the  Board  of 
Public  Instruction,  by  resolution,  may  authorize  the  printing  of  its  seal 
on  warrants  and  adopt  same  when  so  printed. 


April  6,    1938. 

SCHOOLS— ATTENDANCE  OF  PUPILS  OUTSIDE  DISTRICT 

Dear  Sir-- 

Section  718,  Compiled  General  Laws  of  Florida,  maWes  provision  for 
the  payment  of  the  prorata  share  of  school  expenses  Incurred  by  reason 
of  the  attendance  of  pupils  of  one  district  in  the  schools  of  another 
district.    Section  718  reads  as  follows: 

"Non-resident  chiMren  may  attend.  Children  residing  out- 
side of  any  special  tax  school  district  shall  not  attend  school 
in  any  such  district  without  the  consent  of  the  trustees  there- 
of, and  of  the  county  board  of  public  instruction;  Provided,  that 
nothing  in  this  law  shall  be  so  construed  as  to  prevent  at- 
tendance from  an  adjoining  county  provided  the  county  school 
board  of  such  adjoining  county  shall  pay  a  pro  rata  share  of 
such  attendance.  Such  pro  rata  share  to  be  estimated  by  the 
trustees  of  such  school  where  such  attendance  is  made:  Pro- 
vided, further,  that  pupils  from  other  districts  or  sub-districts 
shall  be  subject  to  same  conditions  as  pupils  from  Other  coun- 
ties as  herein  provided  for." 


March  31,  1938. 

OFFICERS — MEMBERS  BOARD  OP  PUBLIC  INSTRUCTION- 
SUSPENSION 

Dear  Sir: 

Answering   your   inquiry   with   reference   to  yoiir  authority  as   Oov- 
ernor  to  suspend  members  of  Boards  of  Public  Instruction  your  atten- 


«id  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 

MISCELLANEOUS 

tion  is  called   to   Article  IV,  Section  15.  and  Article  xn,   Section  3.  of 

the  State  Constitution. 

Article  IV,  Section  15,  reads  as  follows: 

"AU  officers  that  shall  have  been  appointed  or  elected,  and 
that  are  not  liable  to  impeachment,  may  be  suspended  from 
office  by  the  Governor  for  malfeasance,  or  misfeasance,  or  neg- 
lect of  duty  in  office,  for  the  commission  of  any  felony  or  for 
drunkenness  or  inicompetency,  and  the  cause  of  suspension  shall 
be  communicated  to  Uie  officer  suspended  and  to  the  Senate 
at  its  next  session.  And  the  Governor,  by  and  with  the  con- 
sent of  the  Senate,  may  remove  any  officer,  not  liable  to  im- 
peachment, for  any  cause  above  named.  Every  suspension  shall 
continue  until  the  adjournment  of  the  next  session  of  the  Senate, 
unless  the  officer  suspended  shall,  upon  the  recommendation  of 
the  Governor,  be  removed;  but  the  Governor  may  reinstate  the 
officer  so  suspended  upon  satisfactory  evidence  that  the  charge 
or  charges  against  him  are  untrue.  If  the  Senate  shall  re- 
fuse to  remove,  or  fail  to  take  action  before  its  adjournment,  the 
officer  suspiended  shall  resume  the  duties  of  the  office.  The  Gov- 
ernor shall  have  power  to  fill  by  appointment  any  office,  the 
incumbent  of  which  has  been  suspended.  No  officer  suspended 
who  shall  under  this  section  resume  the  duties  of  his  office, 
shall  suffer  any  loss  of  salary  or  other  compensation  in  conse- 
quence of  such  suspension.  The  suspension  or  removal  herein 
authorized  shall  not  relieve  the  officer  from  indictment  for  any 
misdemeanor  in  office." 

Article  XII.  Section  5.  reads  as  follows: 

"The  Governor,  Secretary  of  State,  Attorney-General,  State 
Treasurer  and  State  Superintendent  of  I^ubUc  Instruction  shall 
constitute  a  body  corporate,  to  be  known  as  the  State  Board  of 
Education  of  Florida,  of  which  the  Governor  shall  be  President, 
and  the  Superintendent  of  Public  Instruction  Secretary.  This 
Board  shall  have  power  to  remove  any  subordinate  school  officer 
for  cause,  upon  notice  to  the  incumbent;  and  shall  have  the 
management  and  investment  of  all  State  School  Funds  tinder 
such  regtUations  as  may  be  prescribed  by  law,  and  such  super- 
vision of  schools  of  higher  grades  as  the  law  shall  provide." 

In  the  Advisory  Opinion  to  the  Governor,  97  Pla.  705,  122  So.  7,  the 
Supreme  Court  of  the  State  of  Florida  considered  the  two  above  quoted 
provisions  of  the  Constitution  with  specific  reference  to  the  authority 
of  the  Governor  on  the  point  of  your  inquiry,  I  quote  you  the  head- 
note  of  said  decision  as  follows; 

"Power  to  suspend  members  of  the  board  of  public  instruc- 
tion in  any  county  elected  pursuant  to  Comp.  Gen  .Laws  1927, 
Sec.  252  (Rev.  a«n,  St,  1920,  Sec.  217),  is  exclusively  an  execu- 
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live  function,  imder  Const,  art.  4,  Sec.  15,  in  that  the  term 
'subordinate  school  officer.'  as  used  in  article  12,  Sec.  3,  has 
no  reference  to  constitutional  or  statutory  officers  appointed  by 
Governor  or  elected  by  people," 

In  view  of  the  above  it  appears  that  you  as  Governor  are  authorized 
to  suspend  members  of  Boards  of  Public  Instruction  under  the  pro- 
visions of  Article  IV,  Section  15,  of  the  State  Constitution. 


May  1.  1936. 

SCHOOLS— USE  OP  RACE  TRACK  FUNDS— CHAPTER  17213. 

ACTS  OP  1635 

Dear  Sir; 

Honorable  ,  County  Attorney  for  Calhoun  County, 

Florida,  has  requested  my  opinion  as  to  the  proper  construction  to  be 
placed  upon  Chapter  17213,  Laws  of  Florida,  Acts  of  1935,  with  par- 
ticular reference  as  to  whether  the  moneys  appropriated  by  said  Act 
to  be  distributed  to  the  Board  of  Public  Instruction  for  Calhoun  County 
to  be  used  by  them  for  the  purpose  of  paying  teachers'  salaries  and  for 
school  bus  transportation,  can  lawfully  be  used  for  any  purpose  other 
than  the  payment  of  current  teachers'  salaries  and  school  bus  trans- 
portation. 

In  recent  years  the  Legislature  of  Florida  has  by  various  acts  made 
provision  for  assisting  the  counties  in  the  payment  of  their  teachers 
and  in  the  matter  of  transportation  of  pupils  to  and  from  school,  and 
tn  most  Instances  has  specifically  provided  that  such  funds  should  be 
applied  exclusively  to  the  payment  of  current  salaries  and  current  ex- 
penses in  the  transportation  of  pupils. 

This  has  been  imide  necessary  by  the  situation  in  many  courtties. 
caused  by  the  inability  of  the  counties  to  operate  their  public  free  schools 
for  lack  of  funds  sufficient  with  which  to  pay  their  teachers  and  to 
pay  the  expenses  of  transporting  pupils  to  and  from  school.  I  think 
the  practice  of  so  limiting  funds  provided  by  the  State  should  be  con- 
strued to  have  become  a  legislatively  established  policy,  applicable  in  all 
cases  where  State  funds  are  appropriated  for  the  payment  of  teachers' 
salaries  and  school  bus  transportation. 

It  is  my  opinion,  therefore,  Uiat  all  moneys  received  from  race 
track  funds  by  Calhoun  County,  and  distributed  to  the  Board  of  Public 
Instruction  for  that  county,  as  provided  by  Chapter  17213.  Acte  of  1935, 
was  intended  by  the  Legislature  to  be  used  exclusively  for  the  payment 
of  current  salaries  of  teachers  in  the  public  free  schools,  and  for  the 
transportation  of  pupils,  and  that  no  part  thereof  can  be  used  for  the 
payment  of  indebtedness  of  the  school  board  of  said  county,  antedating 
the  school  year  in  which  such  funds  are  received. 
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February  28,  1936. 

SCHOOLS— ENDORSEMENT  OF  ASSIGNED   WARRANTS 

Dear  Sir: 

Your  letter  of  February  20,  addressed  to  Honorable  W.  V.  Knott, 
State  Treasurer,  has  been  referred  to  me. 

It  is  my  opinion  that  the  usual  form  of  school  warrants,  which  are 
by  their  terms  payable  to  the  order  of  the  designated  payee,  are  legally 
endorsed  when  the  warrants  are  accompanied  by  signed  orders  from  the 
payee  to  deliver  to  another  person  and  may  be  legally  paid  when  they 
are  endorsed  by  the  one  to  whom  they  are  assigned.  Such  an  order 
from  the  payee  would  constitute  a  special  endorsement  under  Section 
6794,  Compiled  General  Laws.  In  accordance  with  Section  6791,  Com- 
piled General  Laws,  the  signed  order  should  be  attached  to  ths  warrant. 


February  10,  1936. 

BORROWING  LIMIT  OF  COUNTY  BOARDS  OF  PUBLIC 
INSTRUCTION 

Dear  Sir: 

This   acknowledges  receipt  of  a  letter  from  ,   state 

Director  of  School  Finance,  dated  February  8,  1936,  with  which  he  sub- 
mits  letter   of  ,   President  of  the  Barnett  National   Bank, 

the   subject   of  which  is  the  borrowing  limit  of   boards   of   public   in- 
struction. 

Chapter  15779,  Laws  of  Florida,  Acts  of  1931,  authorizes  the  county 
boards  of  public  Instruction  to  borrow  sums  not  exceeding  eighty  per 
cent  of  the  amount  of  revenue  reasonably  expected  to  be  received  from 
the  State  of  Florida  from  the  county  school  fund.  This,  as  I  construe 
it,  means  eighty  per  cent  of  the  amount  reasonably  expected  at  the  time 
the  borrow  is  made.  If  one  borrow  has  been  made  and  repaid  during 
the  year,  then  the  eighty  per  cent  would  apply  to  the  amount  yet  to 
be  realized  or  expected  from  the  State  from  the  county  school  fund. 

To  use  Mr.  illustration,  if  the  amount  reasonably  ex- 
pected to  be  received  during  the  fiscal  year  is  $80,000  Eind  the  county 
has  borrowed  a  total  of  $52,000,  which  has  been  repaid  out  of  the  total 
receipts  of  $56,000,  the  amount  which  could  be  then  borrowed  would  be 
eighty  per  cent  of  the  difference  between  the  amount  already  received 
and  the  original  amount  reasonably  expected  during  the  current  fiscal 
year,  which  would  be  eighty  per  cent  of  $24,000,  to -wit:  $19,200.  This, 
of  cotirse,  would  be  on  condition  that  all  prior  loans  had  been  repaid. 
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Noveraljer  22,    1935, 

MOTOR    VEHICLES— STOPPING  FOR   SCHOOL   BUSES- 
CHAPTER  14552.  ACTS  OP  1929 

Dear  Sir: 

This  is  in  respotise  to  inquiry  as  to  whether  or  not  the  above  men- 
tioned statute  applies  to  the  driver  of  a  motor  vehicle  approaching  a 
school  bus  from  the  direction  opposite  to  that  in  which  a  school  bus  Is 

headed. " 

You  will  note  that  Section  1  of  the  said  Statute  requires  a  full  stop 
by  the  motor  vehicle  approactiing  a  bus  or  other  vehicle  transporting 
school  children,  while  such  bus  or  vehicle  is  stopped  and  engaged  in 
taking  on  or  discharging  such  school  children,  provided  that  the  bus  is 
properly  marked  for  identification. 

Section  2  of  the  act  requires  the  marking  to  be  on  the  front,  rear 
and  sides,  and  so  arranged  as  to  be  legible  to  persons  approaching  such 
bus,  "whether  travelling  in  the  same  or  opposite  direction." 

It  Is  my  opinion  that  the  said  act  requires  the  driver  of  the  motor 
vehicle  to  stop  when  the  school  bus  is  stopped  and  engaged  in  taking 
on  or  discharging  school  children,  regardless  of  the  direction  of  travel 
from  which  the  driver  of  the  motor  vehicle  required  to  stop  approaches 
the  school  bus. 


October   19,   1935. 

SCHOOLS— HOLIDAYS— ARMISTICE  DAY— PAYMENT  OF  TEACHERS 

£>ear  Sir: 

Answering  your  letter  of  the  19th  inst..  I  beg  to  say  under  the  pro- 
visions of  Section  6932,  Compiled  General  Laws  of  Florida,  1934  Sup- 
plement, and  Section  6933  of  the  same  compilation.  November  11th, 
Armistice  Day,  is  a  legal  holiday  and  in  my  opinion  public  schools  may 
be  dismissed  on  said  day*  and  teachers  paid  for  the  same  as  if  the 
schools  had  been  conducted  on  such  day. 


October   17.  1935. 

SCHOOLS— LIBRARIANS— PAYMENT  PROM   PUBLIC  FUNDS 

Dear  Sir: 

I  have  your  letter  of  the  16th  inst.,  making  inquiry  if  a  school 
librarian  may  legally  tte  paid  from  public  funds  without  holding  a  teach- 
er's certificate  provided  such  person  does  no  teaching. 
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In  reply  I  beg  to  say  that  school  librarians  appear  to  be  recognized 
by  virtue  of  a  regulation  appearing  on  page  13  of  "Standards  and  Pro- 
grams of  Studies  for  Florida  High  Schools"  prepared  by  your  office  in 
pamphlet  form  and  bearing  date  of  August  1,  1935.  reading  as  follows: 

"In  order  to  serve  as  LIBRARIAN  in  an  accredited  high 
school,  a  person  must  hold  a  valid  Florida  certiBcate  covering 
the  grade  or  grades  which  the  library  is  to  serve,  provided  that 
a  course  In  Library  Training  in  a  reputable  institution  may  be 
accepted  in  lieu  of  the  teacher's  certificate  otherwise  required." 

Under  Section  15  of  Chapter  16,848,  Laws  of  Florida,  Acts  of  1935. 
known  as  the  Chain  Store  Act,  it  is  provided  that  all  monies  appropriated 
under  said  particular  act  to  the  County  School  Fund  shall  toe  used  ex- 
clusively for  the  payment  of  salaries  of  principals,  assistant  principals 
and  teachers  and  for  expenses  incurred  for  the  transportation  of  pupils. 
Under  such  provision  the  funds  accruing  from  such  Act  may  not  be  used 
for  the  payment  of  school  librarians.  However,  since  school  librarians 
are  recognized  in  the  school  system,  it  is  my  opinion  that  they  may 
be  paid  from  the  General  School  Fund  of  the  County  and  other  funds 
accruing  to  the  County  for  general  school  purposes. 


October  7,  1935. 

SCHOOLS— SIGNATURE    ON    WARRANTS— ADDRESSOGRAPH 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  3rd  instant,  in  which  you  state 
you  are  installing  an  addressograph  machine  in  your  office  to  write 
school  warrants  where  the  amount  is  a  constant  figure  from  month 
to  month.  You  also  state  there  is  an  attachment  for  the  maker's  signa- 
ture and  you  make  inquiry  if  the  same  may  be  used  for  the  signing  of 
such  warrants.  You  also  advise  you  wUl  keep  such  plate  in  your  pos- 
session and  will  initial  each  warrant  by  hand  before  its  delivery. 

In  reply  to  your  Inquiry  I  beg  to  say  that  I  do  not  know  of  any 
legal  impediment  against  the  signing  of  such  warrants  in  the  above 
mentioned  manner.  In  this  connection,  I  would  suggest,  however,  the 
importance  of  safeguarding  such  a  method  along  the  lines  mentioned 
in  your  letter. 

October  1,  1935. 

SCHOOLS— HOME  DEMONSTRATION  AND  AGRICULTURAL  AGENTS 

Dear  Sir: 

1  have  your  letter  of  the  30th  ultimo  making  inquiry  as  to  whether 
a  County  Board  of  Public  Instruction  may  legally  pay  part  of  the  salary 
of  a  County  Home  Demonstration  or  Agricultural  Agent. 
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In  reply  I  beg  to  say  I  find  no  authority  for  Boards  of  Public  In- 
struction to  make  such  payments  unless  the  same  nmy  be  authorized 
under  the  provisions  of  paragraph  11,  Section  661,  Compiled  General 
Laws  of  Florida,  1927,  enumerating  the  duties  of  Boards  of  Public  In- 
struction and  containing  the  following  language: 

"To  perform  all  acts  reasonable  and  necessary  for  the  pro- 
motion of  the  educational  interest  of  the  county  and  the  general 
diffusion  of  knowledge  among  the  citizens." 

It  is  doubtful  if  said  statute  authorizes  Boards  of  Public  Instruction 
to  make  contributions  to  salaries  of  Home  Demonstration  and  Agri- 
cultural Agents  who  are  neither  employed  or  controlled  by  such  Boards. 


September  20.  1935. 

SCHOOLS— HEALTH— REQUIRING    TWO  WEEKS    RESIDENCE   OP 
OUT-OF-STATE  PUPILS  PRECEDING  ENROLLMENT 

Dear  Sir: 

I  ha^'e  youi'  letter  of  the  I9th  irustaat  making  inquiry  If  County 
Boards  of  Public  Instruction  have  a  legal  right  in  the  interest  of  public 
health  to  require  two  weeks  of  residence  of  out-of-State  pupils  immedi- 
ately preceding  enrollment  in  the  public  schools. 

In  reply  I  beg  to  say  that  in  my  opinion  County  Boards  of  Public 
Instruction  have  no  authority  to  make  or  enforce  such  requirements 
unless  so  authorized  by  the  State  Board  of  Health.  Your  attention  Is 
called  to  Section  2  of  Article  XV  of  the  State  Constitution  and  Section 
3133,  Compiled  General  Laws  of  Florida.  1927.  which  provide  that  the 
State  Board  of  Health  shall  have  supervision  of  all  matters  relating  to 
public  health.  Your  attantion  is  further  called  to  Section  3160,  Com- 
piled General  Laws  of  Florida,  1927,  enumerating  certain  powers  of  the 
State  Board  of  Health,  among  which  is  the  power  to  make  separate 
orders  and  rules  to  meet  any  emergency  not  provided  for  by  general 
rules  and  regulatioiis  for  the  purpose  of  suppressing  nuisances  and  com- 
municable, contagious  and  •  infectious  diseases  and  other  dangers  to  the 
public  life  and  health.  Under  these  provisions  it  appears  that  the  State 
Board  of  Health  is  authori^^  to  take  care  of  any  emergency  such  as 
is  suggested  by  your  letter  of  inquiry. 


September  3,  1935. 

SCHOOLS-^TATE   SUPERINTENDENT  OF  PUBLIC  INSTRUCTION — 
PAYMENT  OF  SALARIES  UNDER  SECTION  660.  C.Gi. 

Dear  Sir: 

I  am  in   receipt  of  your  letter   of   the  3rd   inst..  enclosing  request 
of ,  State  Sujwrlntendent  of  Public  Instruction,  for  pay- 
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ment  for  the  month  of  August  of  certain  salaries  in  bis  office  under 
Section  660,  Compiled  General  Laws  of  Florida,  1927,  provided  there  is 
a  prospect  of  further  delay  in  the  payment  of  such  salaries  from  the 
General  Appropriation  Act.  You  mafce  inquiry  if  such  salaries  may 
legally  be  charged  to  the  "Teachers'  Examination  Fund",  as  requested. 

In  reply  I  beg  to  say  after  a  careful  examination  of  the  statutes  it 
Is  my  opinion  that  the  law  contemplates  the  payment  of  such  salaries 
from  the  General  Appropriation  Act,  and  that  Section  660,  Compiled 
General  Laws  of  Florida.  1927,  providing  for  the  examination  fees  of 
teachers  to  be  kept  in  a  Special  Fund  for  the  payment  of  expenses 
incident  to  the  examination  and  certification  of  teachers,  does  not  con- 
template the  payment  of  general  salaries  in  the  office  of  the  State 
Superintendent  of  Public  Instruction  from  such  "Teacbers'  Examination 
Pund". 


Ausust  24,  1935. 

SCHOOL  BUSSES— INSURANCE 

Dear  Sir: 

In  reply  to  your  letter  of  the  22th  insta.,  in  which  you  inquire  as 
to  whether  House  Bill  No.  379.  Chapter  17252,  Acts  of  the  Legislature 
of  1935,  requires  County  Boards  of  Public  Instruction  to  carry  insur- 
ance covering  damage  to  both  persons  and  property,  I  beg  to  state  that 
it  is  my  opinion  that  the  Legislature  intended,  by  the  passage  of  such 
act,  that  insurance  should  be  carried  covering  any  liability  of  the  owner 
or  operator  of  school  buses  by  reason  of  injury  to  persons  or  property 
to  the  extent  of  $5,000.00,  as  the  statutes  does  not  restrict  insurance  to 
be  carried  to  cover  either  personal  injui'y  or  injuiT  to  property. 

The  insurance  should  be  carried  by  the  owner  and  operator  of  the 
bus.  where  he  H  under  contract,  with  the  Coimty  Board,  but  if  the 
County  Board  owns  and  operates  a  bus  by  employing  its  drivers,  then 
the  County  Board  should  carry  the  insurance  and  pay  the  premiums. 


July  25,  1935. 

SCHOOLS— BORROWING  FOR  BUILDING  PURPOSES  TO  MEET 
FEDERAL  AID  REQUIREMENTS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  17th  instant  making  inquiry 
if  a  County  Board  of  Public  Instruction  is  authorized,  under  existing 
statutes,  to  borrow  money  on  coupon  warrants  or  on  notes  of  the  Board 
for  building  purposes  in  order  to  meet  Federal  Aid  requirements  in 
building  school  houses. 
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In  reply  I  beg  to  say  Section  566,  Compiled  General  Laws  of  Florida, 
1927,  and  Chapter  15.779,  Laws  of  Florida,  AcU  of  1931,  appear  to  be  the 
only  statutes  authorizing  borrowing  by  the  Board  of  Public  Instruction. 
Section  566  relates  to  borrowing  for  the  purpose  of  paying  outstanding 
Indebtedness.  Chapter  15.779,  Laws  of  Florida.  Acts  of  1931.  provides 
for  borrowing,  but  such  Act  is  limited  by  the  numerous  conditions  and 
requirements  recited  therein.  The  construction  of  our  Supreme  Court 
as  to  said  statute  in  the  case  of  Board  of  Public  Instruction  of  Flagler 
County,  et  al.  vs.  McKenzie.  103  Fla.  39.  136  So.  899.  as  shown  by  head- 
note  5  is  as  follows: 

"Chapter  15779.  Acts  of  1931,  contemplates  that  evidences 
of  indebtedness  executed  by  the  Board  to  be  paid  from  the 
county  school  fund  shall  be  for  the  amounts  that  may  be  legally 
borrowed  and  I'eceived  by  the  board  with  interest  at  a  rate  not 
exceeding  8  per  cent,  per  annum;  that  the  sums  borrowed  shall 
not  exceed  80  per  cent,  of  the  amount  reasonably  expected  to 
be  received  for  the  fiscal  year  from  the  State  of  Florida  for  the 
county  school  fund;  that  the  estimate  of  all  revenue  to  be  re- 
ceived from  the  state  shall  be  approved  by  the  state  superin- 
tendent of  public  instruction:  that  any  moneys  borrowed  under 
the  act  for  any  fiscal  year  shall  be  repaid  out  of  the  first  re- 
ceipts of  funds  from  the  state;  and  that  no  money  shall  be  bor- 
rowed unless  all  moneys  boiTowed  under  the  act  for  previous 
fiscal  years  have  been   repaid  in  full." 


July  IS,  1935. 

SCHOOLS— PAYMENTS  BY  BOARD  OP  PUBLIC  INSTRUCTION 

Dear  Sir' 
f 

I  have  your  letter  of  the  3rd  instant,  enclosing  a  communication 

from ,  Superintendent  of  Public  Instruction  of  Indian 

River  County,  under  date  of  July  2,  1935.     Mr,  states  that 

a  resolution  was  recently ,  passed  by  the  Board  that  all  payments  of 
coupons  and  bonds  must  first  be  submitted  to  the  Board  in  session 
before  being  paid. 

In  reply  to  what  seems  to  be  the  inquiry  I  beg  to  say  that  the 
Coimty  Superintendent  of  Public  Instruction  would  not  be  authorized  to 
make  payments  except  when  and  as  authorized  by  the  Board  of  Public 

Instruction. 
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August  9,  1935, 

SCHOOLS— BOARD    OF    PUBLIC  INSTRUCTION— PAYMENT   EX- 
PENSES  OF  MEMBERS  THEIR  ATTORNEYS  FEE  FOR 
HEARING  ON  CHARGES  BEFORE  STATE  SENATE 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  29  ultimo,  advising  that  a  few 
months  ago  proceedings  were  brought  against  two  members  of  the 
Board  of  Public  Instruction  in  an  attempt  to  remove  them  from  office; 
that  in  defense  of  themselves  an  attorney  was  employed  to  defend  them 
before  the  State  Senate  Committee.  You  make  Inquiry  if  these  expenses 
may  legally  be  paid  from  the  General  County  School  Ftind. 

In  reply  to  your  inqmry  I  beg  to  say  1  find  no  statutory  authority 
for  the  payment  of  such  expenses. 


February  12,   1936. 

INSURAJJCE— SCHOOL    BUILDINGS    IN    COMPANIES 
DIVIDING  PROFITS 

l>Cflr  Sir: 

This  will  acknowledge  your  letter  of  February  5,  1936,  in  which  you 
state  that  you  represent  the  Atlantic  Mutual  Fire  Insurance  Company: 
that  said  insurance  company  is  a  mutural  company  which  divides  profits 
with  the  policy-holders;  and  that  the  School  Board  has  refused  to  allow 
any  insurance  on  public  buildings  to  be  written  in  such  a  company. 

You  desire  to  know  whether  or  not  it  is  lawful  for  Insurance  to 
be  placed  with  such  a  company  by  said  Board. 

I  have  previously  rendered  opinions  under  date  of  February  12, 
1934,  May  8,  1934,  and  October  10.  1934,  touching  upon  this  subject. 

For  instance,  in  my  opinion  under  date  of  May  8.  1934,  after  full 
and  complete  consideration,  I  reached  the  conclusion  that  it  is  not  legal 
to  insure  school  buildings  in  foreign  mutual  associations  or  companies 
doing  business  in  the  State  of  Florida,  when  there  is  any  contingent 
liability  assumed  or  agreed  to  be  paid  by  the  school  authorities,  or 
where  such  school  authorities,  in  effect,  become  members  of  the  as- 
sociation or  corporation  by  sharing  in  the  profits  for  surplus  over  cost) 
thereof. 

As  a  result  of  the  opinion  last  referred  to.  my  opinion  under  date 
of  February  12,  1934,  which  was  confined  to  domestic  mutual  fire  insur- 
ance  associations  organized  under  the  laws  of  Florida,  was  extended, 
subject  to  the  same  restrictions,  to  foreign  mutuals  doing  business  in' 
Florida. 
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m  my  opinion  under  date  of  October  10,  1934,  I  was  dealing  with  the 
question  of  whether  or  not  such  insurance  could  lawfully  be  placed  with 
a  foreign  company  isstiing  policies  in  Florida  similar  to  those  usually 
issued  by  stock  fire  insurance  companies  in  which  there  was  no  provision 
either  for  assessment  of  policyholders  in  case  of  loss,  or  distribution  of 
profits  to  policyholders.  In  that  opinion  I  concluded  that,  in  view  of  the 
fact  that  no  provisions  were  made  in  the  policy,  either  for  assessment 
or  for  distribution  of  profits,  school  boards  or  other  local  authorities 
might  properly  insure  public  buildings  in  such  a  company. 

However,  it  is  apparent  from  your  letter  that  the  Atlantic  Mutual 
Fire  Insurance  Company,  in  its  policies,  makes  provision  for  distribution 
of  profits  to  policyholders.  1  am.  therefore,  of  opinion  that  insurance 
on  such  buildings  may  not  be  placed  legally  with  such  a  company. 


March   21.  1&36. 

INSURANCE— INSURANCE  OP  SCHOOL  BUILDINGS  WITH  MUTUAL 
FIRE  INSURANCE  COMPANIES 

Dear  Sir: 

This  refers  to  your  letter  which  reached  us  on  March  19tb,  and  to 
your  prior  letter  under  date  of  February  15,  1936,  relative  to  the  above 
subject. 

I  note  that  you  desire  me  to  cite  to  you  the  authorities  in  support 
of  my  previously  rendered  opinion  under  date  of  January  18.  1934,  to 
the  effect  that  the  insurance  of  public  school  buildings  is  prohibited  in 
mutual  insurance  companies  where  the  policy  of  insurance  makes  pro- 
vision for  assessment  of  the  members  of  such  company  and  for  dlvlsloit 
of  profits  with  such  members.  See  also,  in  connection  with  this  mat- 
ter, my  opinions  under  date  of  February  12.  1934.  May  8,  1934,  and  Octo- 
ber 10,  1934,  alt  dealing  with  various  phases  of  this  matter. 

In  my  opinion  first  referred  to,  I  stated  that,  by  a  mutual  associa- 
tion or  company,  I  understand  a  company  or  association  engaged  in 
effecting  mutual  Insurance,  that  is  such  policies  of  insurance  by  which 
the  holders  mutually  agree  to  indemnify  each  other,  such  indemnity 
usually  being  effected  by  an  assessment. 

Article  IX,  Section  10,  of  the  Constitution  of  Florida,  provides,  In 
part,   as  follows: 

"Nor  shall  the  State  become  a  joint  owner  or  stockholder  in 
any  company,  association  or  corporation.  The  Legislature  shall 
not  authorize  any  county,  city,  borough,  township  or  incorporated 
district,  to  become  a  stockholder  in  any  company,  association 
or  corporation,  or  to  obtain  or  appropriate  money  for,  or  to  loan 
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its  credit   to.    any   corporation,   association,   Institution  or   in- 
dividual." 

Under  the  general  law  applicable  to  mutual  insurance  companies 
of  the  type  above  stated,  policyholders  become  members  thereof,  and 
it  is  my  opinion  that  Article  IX  of  Section  10  aforesaid,  prohibits,  sub- 
ject to  the  limitations  expressed  in  my  prior  opinions,  the  insurance  of 
public  buildings  in  such  mutual  companies,  because  the  insured  becomes, 
in  effect,  a  stockholder  in  such  association,  and  a  member  thereof,  and 
is,  in  effect  lending  its  credit  to  such  association  or  corporation. 


March  18,  1936. 

OFFICERS — OUTSIDE  EMPLOYMENT  OF  SCHOOL  BOARD  MEMBER 

Dear  Sir: 

I  have  your  letter  of  the  11th  instant  making  inquiry  if  any  law  is 
bein^  violated  by  the  Florida  Board  of  Forestry  in  employing  a  member 
of  the   County  Board  of  Pub  be  Instruction  as  a  Forest  Service  Ranger. 

In  reply  I  beg  to  say  I  And  no  statute  on  the  subject  of  your  inquiry. 
For  your  general  information  I  quote  you  Section  15  of  Article  XVI  of 
the  State  Constitution,  reading  as  follows: 

"No  person  holding  or  exercising  the  functions  of  any  office 
under  any  foreign  Qovernment,  under  tlie  Government  of  the 
United  States,  or  under  any  other  State,  shall  hold  any  office 
of  honor  or  profit  under  government  of  this  State;  and  no  per- 
son shall  hold,  or  perform  the  functions  of,  more  than  one 
office  under  the  goveriunent  of  this  State  at  the  same  time; 
Provided,  Notaries  Public,  militia  officers,  county  school  officers 
and  Commissioners  of  Deeds  may  be  elected  or  appointed  to  fill 
any  Legislative,  executive  or  judicial  office. 

The  position  of  Forest  Ranger  would  appear  to  be  an  employment 
and  not  an  office  and  you  will  not  that  the  above  Section  of  the  Con- 
stitution provides  that  County  school  officers  may  be  elected  or  ap- 
pointed to  fill  any  legislative,  executive  or  judicial  office.  Directly 
answering  your  inquiry,  I  may  say  that  I  find  no  statutory  or  constitu- 
tional provision  which  specifically  prohibits  the  employment  mentioned. 


August  26,  1936. 

VOLUSIA  COUNTY— BOARD  OF  PUBLIC  INSTRUCTION—INVEST- 
MENT DISTRICT  FUNDS 

Zfear  Sir: 

I  have  for  acknowledgment  your  letter  of  August  21,  1936,  relative 
to  the  above  matter.     Section  736.  Compiled  General  Laws  of  Florida, 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL  457 

MISCELLANEOUS 

contemplates  that  before  a  County  Board  of  Public  Instruction  is  ati- 
tliorized  to  purchase,  with  a  special  tax  district's  Interest  and  sinking 
fund,  any  bonds  as  an  investment,  an  opinion  shall  be  secured  from  the 
Attorney  General,  approving  the  legality  and  validity  of  the  bonds  so 
proposed  to  be  purchased.  Upon  proper  request,  therefore,  and  upon 
being  supplied  with  the  necessary  information  upon  which  to  base  hia 
opinion,  it  is  the  duty  of  the  Attorney  General  to  advise  whether  the 
bonds   contemplated  to   be   purchased,  are   legal  and   valid. 

This  section  of  the  statutes,  however,  does  not  make  it  the  duty  of 
the  Attorney  General  to  advise  upon  any  of  the  following  questions; 

(a)     As  to  whether  the  bonds  proposed  for  purchase.  If  valid,  are 

of  such  character  as  to  be  proper  subjects  for  purchase; 

(h)  Whether  an  exchange  of  outstanding  original  bonds  for  re- 
funding bonds  is  authorized,  or  constitutes  a  transaction  of  purchase; 

(c>  Whether  bonds  purchased  as  investments  may  later,  prior  to 
maturity,  be  sold  and  the  proceeds  reinvested: 

<di  Whether  a  district's  sinking  fund  may  be  Invested  In  Its  own 
bonds; 

<e)  Whether,  if  so  Invested,  the  effect  is,  or  Is  not,  to  retire  the 
bonds  so  purchased. 

tinder  these  circumstances,  if  the  County  Board  of  Public  Instruc- 
tion of  Volusia  County  contemplates  the  purchase  of  any  bonds  as  in- 
vestments for  the  interest  and  sinking  funds  of  the  respective  school 
tax  districts  under  its  supervision,  I  shall  be  pleased,  upon  being  furn- 
ished with  the  proper  information  upon  which  to  base  my  opinion,  to 
advise  as  to  the  legality  and  validity  of  the  bonds  so  proposed  for 
purchase. 

As  tn  the  various  other  questions,  I  do  not  believe  that  the  law 
coittemplates  that  it  shall  be  the  duty  of  the  Attoiney  General  to  advise. 


July  11.  1935. 

SCHOOLS— LIABILITY    INStfRANCE   ON   SCHOOL    BUSSES— HOUSB 
BILL  NO.  379,  CHAPTER  17252,  ACTS  OP  1935 

Dear  Sir: 

I  have  before  me  your  request  for  the  construction  of  House  Bill 
No.  379,  Laws  of  Florida,  Acts  of  1935,  relative  to  owners  or  operators  of 
school  busses  carrying  liability  insiirance  and  enclosing  communication 
from  LaFayette  Insurance  Agency  relative  to  the  same  question.  One 
paragraph  of  the  letter  enclosed  reads  as  follows: 

"The  usual  liability  policy  covers   up   to  $5,000  for  bodily 
injury  to  one  person  and  up  to  $10,000  for  more  than  one  person 


4&8  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 

MISCELLANEOUS 

involved  in  one  accident,  and  up  to  $5,000  for  property  damage 
claims.     Claims  of  passengers  are  covered  in  the  usual  policy." 

Ltoubtless  tne  Legislature  had  in  mind  more  particularly  accident 
Insurance  for  the  children  riding  as  passengers  on  such  busses  but  the 
language  of  the  statute  appears  to  be  broad  enough  to  cover  property 
habiUty  as  well.  Since  the  statute  in  general  terms  reaulres  "liability 
insurance",  it  is  my  opinion  that  the  Legislature  probably  had  in  mind 
the  usual  liability  insurance  policy  such  as  described  in  the  above  quoted 
paragraph. 

Find  returned  herewith  letter  of  LaPayette  Insurance   Agency. 


February  20.  1935. 

SCHOOLS— PLANS  AND  SPECIFICATIONS  FOR  BUILDINGS — 

ARCHITECTS 

Dear  Sir-- 

I  am  in  receipt  of  your  letter  of  the  14th  inst.,  calling  attention  to 
Section  12  of  Chapter  6542,  Laws  of  Florida.  Acts  of  1913,  now  Section 
132.  Compiled  General  Laws  of  Florida,  1927,  the  first  part  of  which 
reads  as  follows: 

"As  soon  as  practicable  after  the  said  bond  issue  has  been 
voted  upon  and  authorized,  if  the  same  be  for  the  purpose  of 
acquiring,  enlarging,  furnishing  or  otherwise  improving  school 
buildings,  the  county  board  of  public  instruction,  upon  the  rec- 
ommendation of  the  trustees  of  such  special  tax  school  district, 
shall   prepare   proper  plans  and  specifications   therefor;   •   •   •" 

You  make  inquiry  as  to  whether  said  proper  plans  and  specifications 
must  be  prepared  by  an  architect  registered  under  the  laws  of  Florida. 

In  reply  I  beg  to  say  the  above  mentioned  Section  does  not  con- 
tain sucti  requirement.  Neither  do  I  find  any  other  statute  containing 
such  requirement. 

In  this  connection,  your  attention  is  called  to  Section  3570,  Com- 
piled General  Laws  of  Florida.  1927,  relating  to  architects,  the  first 
sentence  of  which  reads  as  follows: 

"Nothing  contained  in  this  Chapter  shall  be  construed  to 
prevent  any  person,  mechanic  or  builder  from  making  plans 
and  specifications  for.  or  supervising  the  erection,  enlargement, 
or  alteration  of  any  building  that  is  to  be  constructed  by  him- 
self or  employer." 

Your  attention  is  further  called  to  Section  561,  Compiled  General 
Laws  of  Florida.   1927,  prescribing  the  duties  of   Boards  of  Public  In- 
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structlon.  Paragrapli  5  of  said  Section  authorizes  Boards  of  Public 
Instruction  to  do  whatever  is  necessary  with  regard  to  purchasing  and 
renting  school  sites  and  premises,  constructing,  repairing,  furnishing, 
WEtrmlog,  ventilating,  keeping  in  order  and  improving  the  school  houses. 
We  find  no  provision  where  plans  tor  construction  or  wanning  are  re- 
quired to  be  approved  by  an  architect. 


July  3.  1935. 

INSURANCE— SCHOOL  BUSSES— HOUSE  «TT.T.  NO.  379  OF  1935, 

CHAPTER  17252 

Dear  Sir: 

Answering  your  inguiry  of  the  2Sth  ult.,  I  beg  to  say  Section  1  of 
House  Bill  No,  379,  Laws  of  Florida,  Acts  of  1935,  requiring  owners  or 
operators  of  school  busses  to  secure  and  keep  in  force  liability  Insurance 
on  account  of  each  school  bus  in  the  sum  of  not  less  than  $5,000.00  Is 
mandatory. 

Answering  your  inquiry  as  to  the  second  Section  of  the  Act  au- 
thorizing the  several  County  Boards  of  Public  Instruction  and  Trustees 
of  Special  Tax  School  Districts  to  infiure  school  children  against  acci- 
dent while  being  transported  to  or  from  school,  I  l>eg  to  say  such  Sec- 
tion appears  to  be  authoritative  and  not  mandatory. 


May    16.   1935. 

SCHOOIS— BOARD  OP  PUBLIC  INSTRUCTION— PLACE  OF 
REGULAR  MEETINGS 

Dtar  Sir: 

1  am  in  receipt  of  your  letter  of  the  4th  Instant,  in  which  you  state 
that  you  advised  the  Board  of  Public  Instruction  of  your  County  that 
the  regular  meetings  of  the  Board  could  only  be  held  at  the  Court 
House  at  LaBelle  in  the  *  of  flee  of  the  Superintendent  but  if  occasion 
required  special  meetings  might  be  held  at  other  places.  You  request 
my  opinion  and  refer  to  a  prior  letter  from  this  office  to  you  on  the 
same  subject. 

In  reply  I  beg  to  say  the  records  in  this  office  do  not  show  the  pe- 
cept  of  a  prior  letter  from  you  on  ttds  subject. 

Answering  your  inquiry  I  beg  to  say  that  I  fail  to  find  any  statute 
requiring  regular  meetings  of  the  Board  of  Public  Instruction  to  l>e 
held  at  the  Court  House  or  the  County  seat.  However,  the  statutes 
appear  to  contemplate  that  regular  meetings  of  the  Board  should  be 
held  at  the  County  Court  House.     In  this  connection,   your  attention 
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is  called  to  Section  526,  Compiled  General  Laws  of  Florida,  1927,  pro- 
viding for  mileage  to  members  of  such  Boards  to  and  from  the  County 
Court  House  by  the  nearest  practicable  route. 

April  11,  1935. 

SCHOOLS.  FUNDS,  USE  THROUGHOUT  COUNTY 

Dear  Sir: 

With  reference  to  the  use  of  the  general  county  millage  which  is 
levied  and  collected  for  general  school  purposes  in  the  county,  I  would 
state  that  it  is  my  opinion  that  under  the  law  the  county  school  board 
has  the  discretionary  power  to  use  such  funds  in  the  various  parts  of 
the  county,  or  any  where  in  the  county,  or  for  any  purpose,  so  long  as 
it  is  done  for  the  promotion  of  the  educational  interest  of  the  county 
and  the  general  diffusion  of  knowledge  among  the  citizens.  See  Section 
561,  Compiled  General  Laws,  sub -section  11. 

I  am  assuming,  of  course,  that  Lake  County  has  no  budget  law 
which  might  interfere  with  this.  If  items  have  been  budgeted  imder 
a  budget  law,  they  probably  would  be  fixed  appropriations  and  could  not 
be  violated  at  this  time. 


March  15,  193S. 

SCHOOLS— BOARD   OF  PITBLIC   INSTRUCTION— NUMBER   OP 

MEMBERS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  12th  instant,  making  inquiry 
if  the  number  of  members  of  a  County  Board  of  Public  Instruction  can 
be  Increased  by  a  local  or  special  law.  You  refer  to  Section  517,  Com- 
piled General  Laws  of  Florida,  1927,  which  provides  that  such  Board 
shall  consist  of  not  more  than  three  members. 

The  State  Constitution  in  Article  XII  mentions  County  Boards  of 
Public  Instruction  only  one  time  (See  Section  9  of  said  Article).  The 
Constitution  does  not  fix  the  number  of  members  of  such  Board.  Your 
attention,  however,  is  called  to  Section  1,  Article  XU  of  the  State  Con- 
stitution with  reference  to  education,  reading  as  follows: 

"The  Legislature  shall  provide  for  a  uniform  system  of  pub- 
lic free  schools  and  shaU  provide  for  the  liberal  maintenance 
of  the  same." 

The  above  quoted  constitutional  requirement  for  uniformity  in  my 
opinion  makes  it  necessary  that  the  number  of  members  of  the  Boards 
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of  Public  Instruction  be  the  same  in  all  counties  of  the  State  and  I 
do  not  think  under  the  Constitution  a  locai  or  special  law  for  any  par- 
ticular county  could  be  passed  making  the  number  of  members  of  such 
Board  different  from  the  number  required  in  other  counties.  A  general 
law  on  the  subject,  embracing  all  counties  of  the  State  toay  be  passed, 
changing  the  number  of  the  members  of  such  Board  from  three  to  five, 
or  any  other  number  that  may  be  deemed  proper. 


June  24.  1S3S. 


SCHOOLS — DEPOSITORIES— SECURITrES 


Dear  Sir: 


Answering  your  letter  of  the  15th  instant  making  inquiry  if  the 
1935  Legislature  made  provision  for  recognizing  the  Jtderal  Deposit  In- 
surance Corporation,  I  refer  you  to  Senate  BiU  No.  194.  Chapter  16T9B. 
of  the  1935  Legislature,   approved  May  6,   1935. 

This  is  a  very  brief  statute  consisting  of  only  three  sections.  I 
quote  you  Section  1,  reading  as  follows: 

"Notwithstanding  any  provisions  of  law  of  this  State  or 
BJiy  political  subdivision  thereof  requiring  security  of  deposits  to 
the  form  of  collateral,  surety  bond,  or  in  any  other  form,  security 
for  such  deposit  shall  not  be  required  to  the  extent  that  said 
deposits  are  insured  under  the  provisions  of  Section  12 -B  of  the 
Federal  Reserve  Act  as  amended,  or  any  amendments  thereto." 

Section  2  repeals  all  laws  in  conflict  and  Section  3  provides  far  tbe 
Act  to  take  effect  Inunediately  upon  its  becoming  a  law. 


May  23,  1S3S. 

SCHOOLS — SALARY   OP   COUNTY    SUPERINTENDENT 

Dear  Sir: 

I  am  In  receipt  of  your  letter  of  the  21st  instant,  making  Inquliy  If 
the  Legislature  of  1933  placed  the  salary  of  County  Superintendent  as 
that  which  was  paid  in  January  1931,  and  elIso  making  Inquiry  as  to 
whether  there  is  any  Act  of  special  application  to  your  county  xelatins 
to  the  salary  of  the  County  Superintendent  of  Public  Instruction. 

In  reply  your  attention  is  called  to  Section  551,  Compiled  Oenerat 
Laws  of  Florida,  1927,  providing  that  the  salaries  of  County  Superinten- 
dent of  Public  Instruction  shall  be  based  upon  the  total  annual  receipts 
of  each  county  for  school  purposes.  Your  attention  is  further  called  to 
Section  558  (2),  CompUed  General  Laws  of  Florida,  1934  Supplement,  be- 
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iBg  originally  Chapter  15,033,  Acts  of  1931,  as  amended  by  Chapter  16,236, 
Acts  of  1933.    This  Section  contains  the  following  language: 

"Except  as  otherwise  provided  by  law  the  same  salaries  paid 
during  the  months  of  January  1931  and  thereafter  shall  be  con- 
tinued to  be  paid  to  each  County  Superintendent  of  Public  In- 
struction in  the  State  of  Florida," 

This  Section  provides  that  no  such  salaries  shall  exceed  $6,000.00  per 
year  and  has  other  provisions  which  do  not  relate  to  your  county. 

Answering  your  further  inquiry,  I  beg  to  say  I  do  not  find  any  statute 
relating  to  the  subject  of  your  Inquiry  of  a  local  nature  pertaining  to  yoiir 
county. 


May  8,  1935. 

SCHOOLS— BOARD  OP  PUBLIC  INSTRUCTION— PURCHASE   OF 
SUPPLIES  PROM  RELATIVES 

Dear  Sir: 

I  have  your  letter  of  the  7th  instant  propounding  two  questions  as 

follows : 

"1.  Is  it  legal  for  a  Board  of  Public  Instruction  to  make  pur« 
chases  from  a  firm  in  which  a  wife  or  a  husband  of  a  member 
of  said  Board  is  a  partner? 

"2.  What,  if  any,  are  the  powers  of  s  County  Superinten- 
dent when.  In  his  opinion,  the  tax-payere'  money  is  being  squan- 
dered through  unbusinesslike  plans  of  the  Board?  I  have  in 
mind  right  now  the  matter  of  paying  Janitors  their  full  salaries 
during  the  summer  vacation  when  the  schools  are  all  closed." 

Replying  to  your  first  question  I  beg  to  say  it  is  the  policy  of  this 
office  not  to  advise  one  official  as  to  the  powers  and  duties  of  another 
official.  However,  since  you  are  Ex  Officio  Secretary  of  the  Board  of 
Public  Instruction  of  your  County,  without  giving  you  an  official  opinion, 
I  cite  you  to  Section  7472,  Compiled  General  Laws  of  Florida,  1927,  read- 
ing as  follows: 

"No  State  or  county  board  or  municipal  board  or  council 
shall  purchase  supplies,  goods  or  materials  for  public  use  from 
any  firm  or  corporation  in  which  any  member  of  such  board  is 
either  directly  or  indirectly  interested,  nor  shall  any  such  board 
pay  for  such  supplies,  goods  or  materials  so  purchased.  Any  per- 
son violating  the  provisions  of  this  section  shall  be  punished, 
upon  conviction,  by  fine  not  exceeding  five  hundred  dollars  or 
imprisonment  not  exceeding  one  year:    Provided,  that  no  mem- 
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ber  of  any  board  aforesaid  who  shall  have  recorded  his  vote 
against  such  illegal  purchase,  or  who  shall  have  been  absent  at 
the  taking  of  the  vote  thereon,  shall  be  convicted  of  a  violation  ol 
this  section." 

Replying  to  your  second  question  with  reference  to  paytaE  janitors 
during  the  summer  vacation  when  schools  are  closed,  I  beg  to  say  I  do 
not  know  of  any  reason  why  janitors  may  not  be  paid  for  services  for  the 
school  term  in  12  monthly  payments  Instead  of  a  number  of  payments 
representing  the  number  of  school  months.  Whatever  payments  they 
receive,  however,  should  be  based  on  and  commensurate  with  the  service 
rendered  during  the  school  term  tmlesa  additional  services  are  reQuired 
of  them  during  the  vacation  period. 


Pebriiary  25,  1935. 

SCHOOLS— BONDS.  REFUNDING 

Dear  Sir: 

1  am  In  receipt  of  your  letter  of  the  20th  instant,  making  inquiry  If 
the  law  provides  for  a  County  Board  of  Public  Instruction  to  refinance 
its  bonded  debts  without  recourse  to  the  Federal  Municipal  Bankruptcy 
Act  of  1933.  I  assume  that  you  have  reference  to  Special  Tax  School 
District  bonds. 

Our  Supreme  Court  in  the  case  of  Barrow  vs.  Moffett.  et  al.,  95  Fla. 
Ill,  116  So.  71,  and  in  the  case  of  State  vs.  Board  of  Public  Instruction 
Indian  River  County,  98  Fla.  1152,  125  So.  337,  held  that  the  Constitution 
contemplates  the  payment  when  due  of  expenses  for  maintenance  and 
support  of  schools  and  does  not  contemplate  the  issue  of  bonds  to  pay 
for  past  indebtedness. 

With  reference  to  issue  of  bonds  for  Special  Tax  School  IMstjIcts.  I 
refer  you  to  Chapter  15,772,  Acts  of  1931,  and  to  Section  17.  Article  XEE, 
and  Section  6.  Article  IX,  as  amended  in  1930,  of  the  State  Constitution 
providing  for  bond  issues  under  certain  circumstances  enumerated. 

With  reference  to  the  Issue  of  refunding  bonds  of  Special  Tax  School 
Districts  to  take  care  of  outstanding  bonds,  I  refer  you  to  the  decision  of 
our  Supreme  Coiu-t  in  the  case  of  State  vs.  Special  Tax  Scboo]  District 
No.  5  of  Dade  County,  Florida,  107  F!a.  93,  144  So.  356.  and  I  quote  you 
headnotes  two  and  three  of  said  decision  as  follows: 

2.  "Constitutional  amendment  authorizes  l^uance  of  refunding 
bonds  by  counties,  municipalities,  and  districts,  without  re- 
quiring election,  word  'district'  including  school  districts. 
(Const,  art.  9,  Sec.  6,  as  amended  In  1930  Laws  1931,  Ex. 
C.  15772.)" 
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3.  "School  district  bonds  may  be  refunded  without  election  re- 
gardless of  effect  of  refunding  on  maturity  of  outstanding 
bonds,  portions  of  which  are  to  be  refunded  (Const,  art.  12. 
Sec.  17,  as  amended  in  1924;  Const,  art.  6,  Sec.  6,  as  amended 
in  1930:  Laws  1931,  Ex.  Sess.,  C.  15772)." 

Prom  the  above  decision  it  appeara  that  Special  Tax  School  District 
refunding  bonds  may  be  issued  without  the  necessity  of  an  election  when 
such  refund  is  for  the  purpose  specified  in  amended  Section  6  of  Article  IX. 


February  1.  1935. 

SCHOOLS— TIME  WARRANTS  ISSUED  BY  BOARD  OP  PUBLIC 

INSTRUCTION— CHAPTER  8548.  ACTS  OF  1921— 

CHAPTER  1093,  ACTS  OF  1925 

Dear  Sir: 

This  is  in  response  to  your  communication  under  date  of  January  25, 
1935. 

As  you  know,  the  Attorney  General  is  not  the  legal  adviser  to  a 
county  board  of  public  instruction,  and  because  of  the  tremendous  press 
of  State  matters,  as  to  which  we  are  under  a  constitutional  and  statutory 
duty  to  perform,  it  is  impossible  for  las  to  answer  communication  of  a 
purely  local  natiire  such  as  yours. 

However,  I  call  to  your  attention  the  cases  of  Leonard  vs.  Franfelln, 
84  Pla.  402.  93  So.  688;  Barrow  vs.  Moffett.  95  Pla.  111.  116  So.  71;  John- 
son vs.  Board  of  Public  Instruction,  81  Pla.  503,  88  So.  308;  Board  of  Pub- 
lic Instruction  vs.  Union  School  Furnishing  Company,  129  So.  824. 

In  each  of  the  above  cases,  our  Supreme  Court  has  held  inoperative 
a  statute  similar  to  the  one  involved  in  your  Inquiry,  as  violative  of  the 
provisions  of  Article  12  of  the  Constitution  of  Florida  involved. 

These  cases  are  distinguished  from  the  type  of  case  involved  In  Sav- 
age vs.  Board  of  Public  Instruction,  133  So.  341,  which  I  suggest  you  see 
for  a  complete  discussion  and  citation  of  cases. 


January  24,  1935. 

SCHOOLS— PAYMENT  OF  INTEREST  IN  ADVANCE  ON  LOANS 

Dear  Sir-- 

I  am  in  receipt  of  your  letter  of  the  16th  instant,  making  inquiry  If 
the  Board  of  Public  Instruction  has  authority  to  pay  interest  in  advance 
on  a  loan. 
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In  reply  your  attention  Is  called  to  Section  5B6,  Compiled  General 
Laws  of  Florida,  1927,  authorizing  the  Board  of  Public  Instruction  to  bor- 
row money  under  certain  circumstances  and  pay  not  exceeding  8*  in- 
terest per  annum.  The  statute  is  silent  as  to  when  such  interest  may 
be  paid. 

In  this  connection,  your  attention  is  called  to  the  case  of  Board  of 
Public  Instruction  for  LaFayette  County  vs.  First  National  Bank  of 
Gainesville,  decided  by  our  Supreme  Court,  the  second  headnote  of  which 
reads  as  follows: 

"Statute  authorizing  County  School  Board  to  borrow  money 
impliedly  empowered  it  to  execute  evidences  of  indebtedness  in 
accord  with  usual  business  practices,  when  not  illegal." 

This  ca.se  was  referred  to  by  our  Supreme  Court  in  the  case  of  First 
National  Bank  of  Marianna  vs.  Board  of  Public  Instruction  for  Jackson 
County,  154  So.  314,  in  which  it  was  held  that  in  suit  on  a  note  of  the 
Board  of  Public  Instruction  stipulating  for  attorney's  fees  in  case  of  the 
necessity  of  collection  by  suit,  that  attorney's  fees  could  be  collected  in 
such  suit. 

Using  the  reasoning  of  the  Court  in  the  said  two  cases.  It  appears 
that  the  statute  authorizing  the  Board  of  Public  Instruction  to  borrow 
money  by  necessary  implication  empowers  the  Board  to  negotiate  and 
secure  such  loan  in  accord  with  usual  business  practices  when  not  in- 
consistent with  law.  The  usual  business  practice  is  to  secure  loans  from 
banks  and  the  tisuai  banking  custom  is  to  charge  interest  in  advance.  In 
this  situation,  it  is  my  opinion  that  the  Board  of  Public  instruction  Is 
authorized  to  pay  interest  in  advance  on  loans  secured. 


January  4th.,  1935. 

PAYMENT  OP  COMMISSION  OF  COUNTY  OFFICER  BY  BOARD  OF 
COUNTY  COMMISSIONERS  OR  COUNTY  SCHOOL  BOARD 

Dear  Sir: 

This  refers  to  your  favor  of  January  3rd,,  making  Inquiry  as  to  whe- 
ther or  not  the  County  Board  can  pay  for  the  cost  of  Commissions  issued 
to  the  various  members,  which  is  in  the  sum  of  ?10.00. 

I  know  of  no  law  authorizing  this  payment.  This  probably  does 
work  some  hardship,  but  It  Is  one  of  the  penalties  tiiat  those  elected  to 
office  must  suffer. 
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October  8,  1936. 

SCHOOLS— EXPENDTTDRE  OF  INSUKANCE  MONEY  FOR  PURCHASE 
OP  ANOTHER  BDIU31NG 

Bear  Sir-- 

This  is  in  i^ply  to  your  letter  of  October  8,  in  which  70U  request  my 
opinion  as  to  whether  or  not  insurance  money  collected  on  the  fire  loss 
of  a  school  building  can  be  used  In  the  purchase  of  another  building 
without  recourse  to  a  bond  election  for  the  purpose  of  raising  funds  for 
the  purchase  or  erection  of  a  building. 

It  Is  my  opinion  that  such  insurance  money  can  be  used  in  the  pur- 
chase of  another  school  building  without  recourse  to  such  a  bond  election. 
My  opinion  is  based  upon  the  fifth  paragraph  of  Section  561,  Compiled 
General  Laws  of  Florida,  1927. 

This  subject  is  specifically  covered  by  Section  1880,  Compiled  Gen- 
eral Laws  of  Florida,  1927,  which  reads  as  follows: 

"1630,  U203)  Proceeds  of  insurance  may  be  used  to  replace 
property  destroyed. — Whenever  any  State,  county,  municipal  or 
other  pubUc  property  in  this  State  is  destroyed  or  partially  de- 
stroyed, by  fire  or  otherwise,  upon  which  there  Is  insurance,  the 
proceeds  of  such  Insurance  when  collected  may  be  used  by  the 
officer  or  officers  having  the  supervision  of  the  property  de- 
stroyed, for  the  purpose  of  construction  to  replace  such  property, 
or  for  the  repair  thereof.  (Ch,  6184,  Acts  Iflll,  "i  1.)" 

While  the  above  statutory  provisions  authorize  the  expenditure  of 
Uie  ijroceeds  of  such  insurance  "for  the  purpose  of  construction  to  re- 
place such  property,"  it  is  my  opinion  that  this  section  of  the  statutes 
should  receive  a  liberal  rather  than  a  strict  interpretation.  The  chief 
purpose  intended  by  the  Legislature  was  to  provide  another  building  to 
be  paid  for  out  of  the  proceeds  of  the  insurance  on  the  old  building  and 
I  am  sure  that  the  Legislature  did  not  intend  to  provide  that  a  new 
building  must  necessarily  be  constructed,  thereby  excluding  the  po^- 
bUlty  of  purchasing  an  available  bulldbig. 


October  14,  1936. 

VOCATIONAL  SCHOOLS — BEAUTY   CULTURE— TEACHING  IN 
SCHOOLS  FOR  DEAF  AND  BLIND  AT  ST.  AUGUSTINE 

Hear  Sir: 

I  am  in  receipt  of  your  letter  of  the  13th  Instant  enclosing  copy  of 
letter  to  you  under  date  of  the  8th  instant  from  Dr. ,  Presi- 
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dent  of  the  Florida  School  for  the  Deaf  and  Blind  at  St.  Augi^tlne  with 
reference  to  teaching  beauty  culture  at  said  school  and  with  particular 
reference  to  whether  the  Instructor  employed  for  such  work  must  pay 
the  license  required  of  teachers  of  such  subject  under  the  Beauty  Cul- 
ture Act,  Chapter  16,800,  Acts  of  1935. 

Your  attention  is  called  to  Sections  840  to  847.  Compiled  General 
Laws  of  Florida,  1927,  with  reference  to  vocational  schools  as  well  as  the 
above  mentioned  Chapter  16,800  of  1935,  relating  to  beauty  culture. 

Your  particular  attention  is  called  to  paragraph  (d)  of  Section  4  of 
the  Beauty  Culture  Act,  Chapter  16,800,  above  mentioned,  which  pro- 
vides that  the  provisions  of  said  Act  shall  not  be  construed  to  apply  to 
persons  employed  in  State  or  local  institutions.  The  Florida  School  for 
the  Deaf  and  Blind  is  a  State  institution  and,  in  my  opinion,  the  lnstruc~ 
tor  or  instructors  employed  in  such  institutions  for  teaching  the  subject 
of  beauty  culture  would  be  exempt  from  the  licensing  provisions  of  said 
Beauty  Culture  Act.  However,  in  my  opinion  the  graduates  in  such  course 
from  said  Institution  would  be  required  to  take  the  usual  examination, 
under  said  Beauty  Culture  Act  Ijefore  they  would  be  permitted  to  prac- 
tice beauty  culture  in  this  State, 


December  28,  1936. 

COUNTY  SCHOOL  BOARD— 15  PREMTDM  ON  COUNTY  SUPERIN- 
TENDENT'S SURETY  BOND  PROPER  EXPENSE 

Dear  Str- 

Tbis  is  in  reply  to  your  request  for  my  opinion  as  to  whether  or  not 
the  premium  on  a  county  superintendent's  surety  bond  is  a  proper  ex- 
pense of  the  County  School  Board, 

It  is  my  opinion  that  there  is  no  statutoi?  authority  autliorizlng  the 
County  School  Board  to  pay  this  premium.  This  is  in  line  with  my  prev- 
ious opinion  under  date  of  July  16.  1931.  reported  at  page  515  of  the  Bi- 
ennial Report  of  the  Attorney  General  for  the  years  1931-32,  and  my 
opinion  under  date  of  January  6,  1933,  reported  at  page  216  of  the  Bien- 
nial Report  of  the  Attorney  General  for  the  years  1933-34. 


December   29.    1936, 

COUNTY  SCHOOL  FUNDS— EXPENDITURE  IN   StJPPORT  OP 
PUBUC  LIBRARY 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  December  17th,  with  enclosed  cor- 
respondence. 


468  BIENNIAL  REPORT   OF   THE   ATTORNEY  GENERAL 

MISCELLANEOUS 

It  would  appear  that  the  public  library  of  Winter  Haven  Is  In  serious 
financial  difficulty,  and  unless  some  means  are  found  to  give  it  assist- 
ance, it  will  probably  have  to  either  close  or  seriously  restrict  its  activi- 
ties. It  would  further  appear  that  the  students  of  the  Winter  Haven 
High  School  now  use  the  facilities  of  the  public  library  very  extensively, 
and  the  closing  of  this  library  would  seriously  affect  them.  It  is  sug- 
gested that  the  County  School  Board  appropriate  the  sum  of  One  Thous- 
and Dollars  for  assistance  to  the  library  during  this  school  year,  so  that 
the  Winter  Haven  schools  may  continue  to  have  the  benefit  of  its  fa- 
cilities. 

So  long  as  the  Winter  Haven  public  library  is  operated  as  such  and 
not  as  a  school  library,  it  would  be  my  opinion  that  the  County  School 
Board  is  not  authorized  under  the  law  to  make  this  expenditure. 
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STATE  BOARDS  AND  COMMISSIONS 

SECTION   1 

BOARD  OF  HEALTH 

September  II.  193S. 

STATE  BOARD  OP  HEALTH—RULES  AND  REGULATIONS— PENALTY 

FOR  VIOLATION 

Dear  Sir: 

In  your  letter  of  September  2  you  request  my  opinion  as  to  the  pen- 
alty possible  for  violation  of  State  Board  of  Health  rules  or  regulations 
and  you  also  inquire  whether  Section  5  of  Rule  96.  which  you  enclose, 

provides  a  legal  penalty. 

I  call  your  attention  to  Section  7731.  Compiled  General  Laws  of  Flor- 
ida, 1927  (Chapter  5931.  Laws  of  Florida,  Acts  of  1909,  Section  2).  This 
section  maJces  violation  of  rules  and  re^latTbns  adopted  in  pursuance  of 
Section  3160,  CompUed  General  Laws,  a  misdemeanor.  There  are  two 
other  sections  which  give  the  State  Board  of  Health  authority  to  make 
rules  and  regulations,  to-wlt.  Sections  3153  and  3164,  Compiled  General 
Laws  of  Florida.  Section  7731,  hereinabove  referred  to,  appUes  only  to 
such  rules  as  may  be  adopted  pursuant  to  Section  3160. 

It  is  my  opinion  that  the  violation  of  any  rules  and  regulations  rea- 
sonably adopted  under  the  provisions  of  Section  3160,  CompUed  General 
Laws  of  Florida,  constitutes  a  misdemeanor,  the  penalty  for  which  is 
provided  in  Section  7104,  CompUed  General  Laws  of  Florida  (Chapter 
5920,  June  4.  1909,  Section  1,  amended  hy  Chapter  6222,  June  5.  1911, 
Section  1). 

Section  5  of  Rule  96  reads  as  follows: 

"Violation  of  this  Rule  of  the  State  Board  of  Health  made 
by  it  in  pursuance  of  Chapter  No.  5931,  Laws  of  Florida,  shall 
constitute  a  misdemeanor  punishable  upon  conviction  by  im- 
prisonment not  exceeding  30  days  or  a  fine  not  exceeding  $50.00." 

It  is  my  opinion  that  said  rule  should  either  state  the  exact  penalty 
provided  in  Section  7104,  to- wit,  "a  fine  not  exceeding  $200.00  or  im- 
prisonment not  exceeding  90  days  or  both  at  the  discretion  of  the  court" 
or  it  should  state  that  violation  of  the  rule  shaU  constitute  a  misdemeanor 
punishable  in  accordance  with  the  provisions  of  said  statute.  Section  5 
as  It  now  stands  does  not  strictly  adopt  the  provisions  of  said  Section 
7104,  Compiled  General  Laws. 
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April  32,  1936. 

STATE  BOARD  OF  HEALTH— FUNDS  COLLECTED  FOR 
BmTH  CERTIFICATES 

JJear  Sir: 

I  am  to  receipt  of  your  letter  of  the  14th  tost.,  with  reference  to  use 

of  funds  collected  under  Section  3291,  Compiled  General  Laws  of  Florida, 
1927,  which  provides  for  a  fee  of  fifty  cents  for  a  certified  copy  of  a  birth 
or  death  record.  You  indicate  that  this  charge  has  heen  waived  until 
recently  when  the  Board  passed  a  resolution  to  make  the  charge  for  such 
services. 

The  only  provision  in  the  statute  as  to  the  disposal  of  funds  so  col- 
lected is  that  a  correct  account  shaU  be  kept  of  all  fees  collected  and  the 
same  shall  be  turned  over  to  the  State  Treasurer.  There  is  no  mention  of 
any  special  account  and  it  would  appear  that  Uie  same  should  be  cred- 
ited to  the  general  account  of  the  State  Board  of  Health. 

The  General  Appropriation  Act  of  1935,  Chapter  16,772,  makes  a 
definite  appropriation  for  salaries  and  also  for  necessary  and  regular  ex- 
penses of  the  State  Board  of  Health.  There  appears  to  be  no  appropria- 
Ooa  in  any  statute  of  birth  or  death  certificate  fees,  \ 

Under  Article  IX,  Section  4  of  the  State  Constitution  which  provides 
that  ''No  money  shall  be  drawn  from  the  Treasury  except  in  pursuance 
of  appropriations  made  by  law,"  it  does  not  appear  that  such  fees  so  de- 
posited will  be  subject  to  warrants  being  drawn  against  same  over  and 
above  the  general  appropriation  until  the  Legislature  shall  provide  there- 
far. 

You  further  todicate  that  a  small  banking  charge  is  being  requested 
for  the  handling  of  these  small  items  and  that  you  have  written  the  State 
Comptroller  with  reference  to  same.  I  assume  that  you  will  be  advised  as 
to  this  matter  by  the  Comptroller.  It  seems  to  me,  however,  if  these 
sums  were  directly  forwarded  by  the  State  Board  of  Health  to  the  State 
Treasurer  tiiis  charge  would  be  obviated. 


April  15,  1936. 

STATE  BOAIID  OF  HEALTH— PREPARATION  AND  SALE  OP  A 
PLASTER  FOR  REMOVAL  OP  CANCER 

Dear  Sir: 

1  am  to  receipt  of  your  letter  of  the  14th  instant  containing  the  fal- 
lowing inquiry: 

"Would  persons  not  registered  as  a  physician  be  permitted 
to  prepare  and  sell  a  plaster  (or  the  removal  of  cancer?" 
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In  reply  your  attention  is  called  to  a  part  of  Section  3416,  Complied 
General  Laws  of  Florida,  1927,  defining  the  practice  of  medicine  as  fol- 
lows. 

"A  person  practicing  medicine  witliin  the  meaning  of  this 
Chapter,  except  as  hereinafter  stated,  who  holds  himself  out  as 
being  able  to  diagnose,  treat,  operate  or  prescribe  for  any  human 
disease,  pain,  injury,  deformity  or  physical  condition  or  who  shall 
offer  or  undertake  by  any  means  or  method  to  diagnase,  treat, 
operate  or  prescribe  for  any  human  disease,  pain,  injury,  de- 
formity or  physical  condition.    •     *     *" 

Your  attention  is  also  called  to  Sections  3402  and  3409,  Compiled 
General  Laws   of  Florida.  1927.  with  reference  to  registration  of  phy< 

sicians. 

In  reply  I  beg  to  say  in  my  opinion  a  person  not  registered  as  a 
physician  would  not  be  author^ed  to  prepare  and  sell  a  plaster  for  the 
removal  of  cancer  except  upon  prescription  of  a  duly  licensed  and  reg- 
istered physician. 


AprU  1.  1936. 

STATE  BOARD  OF  HEALTH— STATE  HEALTH  OFFICER^ 
TRAVELING  EDiPENSES 

Dear  Sir- 

I  am  in  receipt  of  your  letter  of  the  23rd  instant  with  reference  to 
the  State  Health  Officer  availing  himself  of  a  certain  allotment  by  the 
United  States  Public  Health  Service  for  traveling  expenses  under  the  So- 
cial Security  Act  of  August,  1935.  in  connection  with  their  State  or  local 
health  projects.  You  also  enclose  copy  of  Social  Security  Act  budget 
showing  the  said  sum  of  $500.00  allotted  as  traveling  expenses  of  the 
State  Health  Officer  from  Federal  funds.  You  also  advise  that  these 
funds  are  deposited  with  the  State  Treasurer.  Payment  from  such  funds 
will,  therefore,  have  to  be  made  upon  warrants  of  the  State  Comptroller. 

You  also  enclose  certified  copy  of  a  motion  taken  from  the  Minutes 
of  the  State  Board  of  Health  of  a  meeting  held  March  10.  1936,  which 
motion  was  carried  and  provided  that  the  State  Health  Officer  be  paid 
5^  per  mile  from  Social  Security  funds  when  traveling  in  the  perform- 
ance of  his  duties  as  State  Health  Officer  but  not  in  Ueu  of  any  other 
expense  allowance  paid  by  the  State  Boctrd  of  Health. 

Section  242  (IJ.  Compiled  General  Laws  of  Florida.  1934  Supplement, 
provides  that  the  maximum  amount  be  allowed  State  officers  and  Stote 
employees  when  traveling  on  State  business  hereafter  shall  be  for  sub- 
sistence not  more  than  $4.50  per  day  and  the  amount  to  be  allowed  for 
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mileage  when  the  State  officer  or  employee  is  using  a  privately  owned 
car  shall  be  not  more  than  5^  per  mile.  This  statutory  limitation  is  prob- 
ably a  limitation  with  reference  only  to  State  funds. 

You  attention  is  now  called  to  Section  4  of  the  last  General  Appro- 
priation Act,  Chapter  16,772,  Laws  of  Florida,  Acts  of  1935,  reading  as 
follows : 

"Federal  money  appropriated  by  the  Congress  of  the  United 
States  to  be  used  for  State  purposes,  whether  by  itself  or  in  con- 
junction with  moneys  appropriated  by  the  Legislature  of  this 
State,  is  hereby  reappropriated  as  far  as  may  be  necessary  to  the 
purpose  for  which  the  same  was  made  available  and  in  so  far 
as  the  same  is  permitted  by  the  Federal  Statutes." 

Ton  win  note  that  Federal  funds  are  reappropriated  by  the  Legis- 
lature to  the  purpose  for  which  the  same  was  made  available. 

In  view  of  the  above  it  appears  that  the  State  Health  Officer  would 
be  entitled  to  receive  payments  from  the  above  sum  for  traveling  ex- 
penses allotted  by  the  United  States  Health  Service  In  excess  of  the  sum 
allotted  by  the  State  for  such  purposes. 


April  8.  1936. 


STATE  BOARD  OP  HEALTH — MUNIdPALXTIES — 
CHAPTER  17.118  OP  1935 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  2nd  instant,  making  inquiry  if 
our  Supreme  Court  has  handed  down  any  decision  relating  to  Chapter 
17,118,  Laws  of  Florida,  Acts  of  1935,  (Senate  Bill  No.  515)  which  is  an 
Act  to  promote  the  pubUc  health  by  authorizing  municipalities  to  con- 
struct, extend,  operate  and  maintain  waterworks,  sewerage  systems,  etc. 

In  reply  I  refer  you  to  the  following  decisions  by  our  Supreme  Court 
all  of  which  can  be  seen  at  any  attorney's  office  with  the  exception  of 
the  last  mentioned  decision,  which  has  not  yet  been  printed : 

Melton  V.  City  of  "Winter  Haven,  163  So,  526; 
Herbert  v.  City  of  Daytona  Beach,  163  So.  565; 
Boykin  v.  Town  of  River  Junction,  164  So.  558: 
Bd.  Co.  Commrs.  Pinellas  Co.,  v.  John  R.  Herrick,  relating 
to  Chap.  17,644  of  1935.  (Opinion  fUed  3/31/36) 
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April  3.  1836. 

STATE  BOAiaD  OF  HEALTH^JAILS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  30tb  ultimo,  the  1»dy  of  which 
reads  as  follows: 

"We  have  had  several  complaints  from  County  and  City  Jails 
and  have  started  a  survey.  We  find  some  of  these  jails  in  a  very 
insanitary  condition.  Some  of  them  are  fire  hazards.  One  of  our 
sanitary  officers  reported  that  he  has  notified  the  Chief  of  Po- 
hce  in  one  town  not  to  use  the  iail  again,  as  it  was  condemned." 

"Please  let  me  know  just  what  authority  we  have  in  the  mat- 
ter." 

m  reply  your  attention  is  called  to  the  first  part  Of  Section  3160. 
Compiled  General  Laws  of  Florida,  1927,  reading  as  follows: 

"The  State  board  of  health  shall  have  the  power  to  make. 
adopt,  promiilgate  and  enforce  rules  and  regulations  from  time 
to  time,  requiring  and  providing  for  the  thorough  sanitation  and 
disinfection  of  all  passenger  cars,  sleepingr  cars,  steamboats  and 
other  vehicles  of  transportation  in  this  State,  and  also  of  all  con- 
vict camps,  penitentiaries,  jails,  factories,  hotels,  schools  and 
other  places  used  by  or  open  to  the  public;  to  provide  for  the 
treatment,  segregation  and  disinfection  of  animals  having  com- 
municably  contagious  or  infectious  diseases;     •     "     •" 

Your  attention  is  further  called  to  Section  3163  of  the  same  com- 
pilation reading  as  follows: 

"It  shall  be  the  duty  of  the  State  health  officer,  between 
the  first  of  November  and  the  first  of  May  of  each  and  every 
year,  and  oftener,  if  deemed  necessary  by  the  board,  to  visit  all 
the  cities  and  towns,  or  other  points  where  two  or  more  raOroads 
meet,  in  the  State  of  Florida,  which,  in  the  judgment  of  the  board, 
it  may  be  necessary  for  him  to  inspect,  and  to  thoroughly  inves- 
tigate the  sanitary  conditions  of  said  cities  or  towns;  and  he 
shall  have  the  power,  and  it  shall  be  his  duty,  to  condemn  in 
any  of  said  cities  or  towns  any  sidewalks,  pavements,  buildings, 
wharves  or  other  things  that  in  his  Judgment  shall  be  likely  to 
produce  or  cause  the  spread  of  epidemic  diseases;  and  he  shall 
give  notice  to  the  mayor  and  council  of  such  city  or  town,  or 
other  authority,  to  repair,  remove,  cleanse  or  remedy  the  same 
within  thirty-six  hours,  and  if  the  same  shall  not  be  done,  as  so 
required,  it  shall  be  his  duty  to  have  the  same  done  himself,  and 
the  expense  thereof  shall  be  paid  out  of  the  health  fund  herein- 
after provided,  and  be  afterwards  assessed  as  a  tax  upon  the 
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assessable  property  of  said  city  or  town,  to  be  assessed  by  the 
county  assessor  upon  the  notification  by  the  health  officers  of 
the  amount,  and  collected  by  the  county  collector  at  the  next 
annual  assessment  and  collection  thereafter,  said  amount  so  rea- 
lized to  be  replaced  in  the  health  fund  of  the  State  by  the  pro- 
per authorities;  Provided,  a  list  and  memorandum  of  property  to 
be  condemned  shall  be  made  and  valuation  placed  upon  the  same 
by  three  disinterested  freeholders,  one  to  be  selected  by  said 
health  officer,  one  to  be  selected  by  the  owner  of  the  property  or 
his  agent,  and  the  third  to  be  selected  by  the  two  freeholders  al- 
ready selected,  before  being  condemned  or  destroyed;  and  the 
value  of  any  private  property  that  may  be  condemned  and  or- 
dered to  be  destroyed  by  the  health  officer  shall  be  paid  to  the 
owner  thereof  out  of  any  funds  provided  and  appropriated  for 
the  expenses  of  the  State  board  of  health,  upon  the  certificate 
of  said  health  officer  that  said  property  was  destroyed,  approved 
by  the  board  of  health  and  endorsed  by  the  president  of  the 
board," 


January  22,  1936. 

STATE  BOARD  OP  HEALTH— VITAL  STATISTICS— LEGITIMACY 

OP  INFANTS 

Dear  Sir: 

I  have  your  letter  of  the  17th  instant;  the  major  portion  of  the  body 
of  which  reads  as  follows: 

"Please  give  us  an  opinion  for  procedure  on  the  following  which  Is 
outlined  in  a  letter  from  Dr.  J.  L.  Chalker,  dated  January  11. 

On  October  24,  1935,  a  baby  was  bom  to  Mrs.  A. 

John  Doe  Is  lawfully  married  to  Mrs.  A  but  they  have  lived  apart  for 
the  past  year. 

Mr.  B.  is  lawfully  married  to  Mra.  B  but  they  have  lived  apart  for 
past  year  or  more. 

Mr.  B  has  been  living  with  Mrs.  A  as  man  and  wife  for  past  year 
although  neither  is  divorced  from  original  mate.  The  father  of  the  baby 
bom  to  Mrs.  A  is  Mr.  B. 

pivoree  proceedings  are  in  process  in  each  of  the  above  cases  after 
which  Mr.  B  and  Mrs.  A,  parents  of  the  baby,  are  to  be  lawfully  married. 

Is  this  child  legitimate?  If  a  child  in  bom  in  wedlock,  is  it  legitimate 
and  according  to  the  birth  certificate,  should  it  be  shown  to  be  the  child 
of  John  Doe  and  Mrs.  A  who  are  legally  married?" 
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In  reply  I  beg  to  say  Uiat  in  my  view  a  chUd  bom  in  we<Jlock  should 
be  presumed  to  be  the  legitimate  child  of  the  mother  and  her  then  wed- 
ded husband  should  be  so  teg'mteieA. 


September  27.  193S. 

STATE  BOARD  OP  HEALTH— POST-MORTEM  EXAMINATION 

Dear  Sir: 

Answering  your  letter  of  the  260i  instant,  I  beg  to  say  that  the  mat- 
ter of  holding  post-mortem  examinations  on  dead  human  bodies  is  a 
matter  to  be  decided  by  the  Courts  and  Court  authorities,  The  State 
Board  of  Health  may  issue  permits  for  disinterment  or  removal  of  dead 
bodies  for  the  purpose  of  post-mortem  examinations. 

Further  answering  your  letter  with  reference  to  physicians  being 
present  at  post-mortem  examinations  your  attention  Is  called  to  Section 
8529,  Compiled  General  Laws  of  Florida,  1927,  which  provides  that  when- 
ever a  jury  of  inquest  shall  deem  It  necessary  to  have  a  physician  in  at- 
tendance to  assist  them,  it  shall  be  the  duty  of  the  coroner  to  summon 
such  physician. 


August  9,  1935. 

HEALTH— LEPERS— DESIGNATION  OP  LEPROSARIUM 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  2nd  instant,  making  inquiry  If 
you  have  authority  to  designate  the  National  Leprosarium  at  Carvllle, 
Louisiana,  as  a  suitable  place  where  leper  patients  of  this  State  may  be 
confined  and  making  further  inquiry  if  you  have  authority  to  command 
the  services  of  a  Sheriff.  Deputy  sheriff.  Constable  or  City  Police  in  ap- 
prehending and  detaining  these  patients  and  to  have  them  held  in  a 
County  or  City  JaJl. 

In  reply  your  attention  is  called  to  Section  3164,  Compiled  General 
Laws  of  Florida,  1927,  authorizing  the  State  Board  of  Health  to  formu- 
late rules  and  regulations  for  the  preservation  of  the  pubUc  health  and 
to  meet  at  any  time  they  may  deem  necessary  to  formulate  such  addi- 
tional rules  and  regulations  as  their  experience  may  suggest.  Your  at- 
tention is  further  called  to  Section  3160  of  the  same  compilation  author- 
izing the  State  Board  of  Health  to  make  separate  orders  and  rules  to  meet 
any  emergency  not  provided  for  by  general  rules  and  regulations  for  the 
purpose  of  suppressing  nuisances  and  communicable,  contagious  and  In- 
fectious diseases  and  other  dangers  to  the  public  life  and  health. 
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Your  attention  is  further  called  to  Section  3304  of  the  same  compi- 
lation, reading  as  follows: 

"Whenever  the  State  health  officer  shall  investigate  any  sus- 
picious case  or  cases  of  disease,  in  accordance  with  the  provisions 
of  section  3303,  and  shall  determine  tliat  such  disease  is  contag- 
ious or  infectious  and  a  menace  to  the  public  health  of  the  citi- 
zens of  the  State,  then  he  or  his  agent  shall  assume  cliarge  and 
management  of  all  and  every  such  case  of  contagious  and  infec- 
tious disease.  All  necessary  and  legitimate  expenses  attendant 
upon  all  such  case  or  cases  of  diseases,  after  the  State  health 
officer  or  his  agent  shall  have  investigated  and  determined  Uie 
same  and  assiuned  management  and  control,  shall  be  paid  out  of 
the  public  health  fimd  of  the  State  on  vouchers  approved  by  the 
president  of  the  State  board  of  health  as  now  provided  by  law." 

In  view  of  the  above,  it  is  my  opinion  that  the  National  Leprosarium 
at  Cai-ville,  Louisiana,  may  be  designated  as  a  suitable  place  where  leper 
patients  of  tills  State  may  be  confined. 

As  to  the  second  part  of  your  inquiry,  I  quote  you  from  Section  3148. 
Compiled  General  Laws  of  Florida,  1927,  as  follows: 

"The  sheriff  and  constables  of  the  several  counties  of  this 
State,  and  the  police  officers  of  the  cities  and  towns  of  this  State, 
shall  be  under  the  control  of  the  said  State  health  officer  to  en- 
force and  carry  out  any  and  all  quarantine  regulations  that  he 
may  prescribe,  which  said  regtilations  shall  be  immediately  pub- 
lished tn  the  most  practicable  manner  In  the  several  counties, 
cities,  towns  or  other  places  where  quarantine  may  be  estab- 
lished;    •     •     •" 

I  find  no  authority  for  confining  such  patients  in  a  County  or  City 
jail.  Your  attention  is  further  called  to  Section  3150,  of  the  above  men- 
tioned compilation,  which  gives  the  State  Health  Officer  power  to  make 
arrests  without  warrants,  for  any  violation  of  the  quarantine  rules  and 
regulations  of  the  State  Board  of  Health  after  they  have  been  duly  pro- 
mulgated, and  authorizing  him  to  deputize  sanitary  agents  for  that  pur- 
pose. 


May  7,  1935, 

PHYSICIANS  AND  SURGEONS— EXAMINATIONS— COMMISSIONED 
MEDICAL  OFFICERS  IN  U.  S.  ARMY  AND  NAVY 

Dear  Sir: 

I  have  your  letter  of  the  2nd  instant,  requesting  my  interpretation 
of  that  part  of  Section  3416,  Compiled  General  Laws  of  Florida,  1927, 

reading  as  follows: 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL  479 

BOARD    OF  HEALTH 

"This  Chapter  shall  not  be  construed  to  affect  comtnissioned 
medical  officers  serving  in  the  United  States  Army.  Navy  or 
Public  Health  Service  while  so  commissioned    •     •    •." 

Your  inquiry  is  whether  a  retired  metilcal  officer  of  the  United  States 
Army  or  Navy  is  entitled  to  be  licensed  by  the  State  Board  of  Medical  Ex- 
aminers to  practice  medicine  In  Florida  without  an  examination. 

You  will  note  that  1  have  underscored  the  word  "serving"  In  ths 
above  quotation  from  Section  3416.  In  my  opinion  the  above  quoted 
provision  of  said  Section  3416  relates  to  commissioned  officers  in  the 
United  States  Army  and  Navy  when  in  active  service  and  does  not  apply 
to  them  when  they  have  retired  from  active  service  in  the  Army  or  Navy. 

It  is,  therefore,  my  opinion  that  under  said  statute  such  officer  would 
not  by  virtue  of  such  position  be  entitled  to  exempUon  from  examination. 


March  16.  1S35. 

STATE  BOARD  OF  HEALTH— DRUGS—NARCOTICS 

Dear  Sir-- 

I  am  in  receipt  of  your  letter  of  the  13th  instant,  making  several  In- 
quiries with  reference  to  drugs  and  narcotics. 

Your  first  inquiry  is  as  to  whether  It  Is  unlawful  for  places  to  com- 
pound, prepare  and  sell  at  wholesale  medicinal  preparations  without  the 
supervision  of  a  registered  Florida  pharmacist.  In  reply  I  beg  to  refer 
you  to  Sections  3523  and  3527,  Compiled  OeneraJ  Laws  of  Florida,  1927, 
and  Section  3529,  Compiled  General  Laws  of  Florida,  1934  Supplement, 
or  Chapter  13,757,  Acts  of  1929.  It  is  not  clear  as  to  whether  the  statute 
prohibit  the  compounding  and  sale  at  wholesale  of  medicinal  preparations 
without  the  supervision  of  a  registered  pharmacist,  but  in  my  view  the 
statutes  may  reasonably  be  construed  to  contain  such  a  prohibition. 

Your  second  inquiry  relates  to  retail  druggists  failing  to  secure  from 
the  State  Board  of  Health  a  State  Retail  Narcotic  License.  You  further 
ask.  what  legal  steps  may  be  taken  to  prosecute  In  such  cases  and  if  such 
narcotics  may  be  seized.  In  reply  to  this  Inquiry  your  attention  is  called 
to  Chapter  16,087,  Acts  of  1933,  known  as  the  Uniform  Narcotic  Drug  Act. 
i  refer  you  to  Section  3  which  provides  that  no  person  shall  manufacture. 
compound,  mix,  grow,  produce  or  prepare  narcotic  drugs  without  having 
first  obtained  a  license  from  the  State  Board  of  Health.  I  also  refer  you 
to  Section  21  providing  a  penalty  for  the  violation  of  any  of  the  provis- 
ions of  said  Act.  I  also  refer  you  to  Section  14  providing  for  the  forfei- 
ture of  narcotic  drugs  coming  into  the  custody  of  a  peace  officer.  I  find 
no  provision  In  the  said  Act  for  search  and  seizure.  I  would  suggest  that 
a  warrant  first  be  procured  before  any  officer  attempts  to  make  a  search 
or  seizure. 
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You  mention  the  fact  that  the  Uniform  Narcotic  Drug  Act  does  not 
provide  any  authority  for  an  Inspector  or  agent  to  make  arrests  or  bear 
arms.  You  make  inquiry  if  the  Governor  or  any  other  Department  may 
confer  upon  any  officer  police  authority.  In  reply  I  will  say  I  do  not 
know  of  any  authority  resting  in  the  Governor  or  any  Department  to 
confer  police  authority  upon  such  officers.  You  make  further  inauiry  as 
to  how  the  Inspectors  and  agents  may  be  able  to  bear  arms  legally. 
Answering  this  question  I  beg  to  say  I  do  not  know  of  any  authority  for 
such  Inspectors  or  agents  to  carry  arms  without  having  first  procured  a 
license  from  the  County  Commissioners  of  the  respective  counties  of  the 
State  under  the  provisions  of  Sections  7203  and  7203,  Compiled  General 
Laws  of  Florida,  1927,  unless  they  should  procure  commissions  as  Deputy 
Sheriffs, 


February  25,  1935. 

STATE  BOARD  OF  HEALTH— SALE  OF  BIOLOGICALS  BY  STORES 
NOT  REGISTERED  AS  DRUG  STORES 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  21st  instant,  ma  king  inquiry  If 
ft  is  unlawful  for  a  store  not  registered  as  a  drug  store  and  not  under  the 
supervision  of  a  registered  pharmacist  to  sell  biologicals  in  the  original 
package  of  the  manufacturer.  By  "biologicals"  I  assume  you  have  refer- 
ence to  serums  or  vaccines. 

In  reply  your  attention  is  called  to  Section  3529,  Compiled  General 
Laws  of  Florida.  1927.  as  amended  by  Chapter  13,757,  Acts  of  1929,  and 
as  construed  by  our  Supreme  Court  in  the  case  of  Ex  Parte  Geo.  Sarros, 
156  So.  396.  I  also  refer  you  to  Section  3531,  Compiled  General  Laws  of 
Florida,  1927,  the  last  sentence  of  which  reads  as  follows: 

"The  provisions  of  this  law  shall  not  apply  to  stores  or  places 
of  business  where  patent  and  proprietary  medicines  or  common 
household  remedies  are  sold  in  the  original  package." 

Under  the  above  quotation  from  Section  3531  and  under  the  deci- 
sions of  our  Supreme  Court  in  the  above  mentioned  case  of  Ex  Parte 
Geo.  Sarroz,  it  does  not  appear  that  it  would  be  unlawful  for  a  store  not 
registered  as  a  drug  store  and  not  under  the  supervision  of  a  registered 
pharmacist  to  sell  biologicals,  such  as  serums  and  vaccines  in  the  orig- 
inal package  of  the  manufacturer. 
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Febru&ry  25,  1935. 

VITAL  STATISTICS.  BIRTH  CERTIFICATE,  COPIES 

Dear  Sir: 

I  acknowledge  receipt  of  your  letter  of  the  23rd  Instant,  enclosinj 

birth  certificate  No.  6459  of to  which  is  attached  purported 

copies  of  affidavits  showing  the  place  of  births  of  said  

to  have  l>ecn  Havana,  Cuba,  instead  of  Tampa,  Florida. 

You  request  my  opinion  as  to  whetlver  it  is  the  proper  procedure 
to  have  these  affidavits  attached  to  the  birth  certificate  and  become 
part  of  the  original  record.  They  are  no  part  of  the  original  record, 
and  cannot  be  considered  or  treated  as  such.  I  see  no  objection,  how- 
ever, to  their  being  received  and  kept  in  the  file  with  the  birth  certifl- 
cate,  for  the  information  of  the  Department  or  anyone  who  is  entitled 
to  such  Information. 

You  also  request  my  opinion  as  to  whether  the  State  Board  of  Health 
is  authorized  to  refuse  to  issue  certified  copies  of  birth  certificates,  ex- 
cept in  case  the  record  Is  needed  for  Court  or  for  other  purposes  to 
prove  that  the  record  is  false. 

Section  3291  of  the  Compiled  General  Laws  of  Florida  1927,  provides: 

"The  State  Registrar  shall,  upon  request,  supply  to  any 
applicant  a  certified  copy  of  the  record  of  any  birth  or  death 
registered  under  the  provisions  of  tills  Cliapter,  for  the  making 
and  certification  of  which  he  shall  be  entitled  to  a  fee  of  fifty 
cents,  to  be  paid  by  the   applicant,  •   *   •." 

Then  follows  provision  that  such  certified  copy  shall  be  prima  facie 
evidence  in  all  courts  and  cases  of  the  facts  therein  stated.  The  pro- 
vision for  furnishing  such  certified  copies  is  rather  broad,  and  is  not 
limited  to  any  particular  purpose. 

It  is  my  opinion,  therefore,  that  when  applleation  Is  made  for  such 
certified  copy,  it  is  the  duty  of  the  State  Registrar  to  furnish  same 
upon  payment  of  the  statutory  fees. 


February   18.   1935 

STATE  BOARD  OF  HEALTH — COMPETITIVE  BIDS  FOR  REPAIR 
OP  STATE  BOARD  OP  HEALTH  BUILDINGS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  16th  instant,  making  Inquiry 
if  it  is  necessary  to  have  competitive  bids  for  the  repair  on  State  Board 
of  Health  buildings  and  if  so,  whether  it  will  be  necessary  for  you  to 
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advertise  for  such  bids.    Tou  also  enclose  copy  of  a  letter,  under  date 

of    the    15th  tost.,   from   Hon. -,    Attorney   of   Jacksonville, 

advising  you  in  the  premises  and  also  suggesting  that  if  your  Board 
has  any  doubt  of  the  propriety  of  a  public  letting,  that  the  matter  be 
submitted  to  this  office. 

In  reply  1  beg  to  say  I  And  no  statute  which  require  the  State 

Board  of  Health  to  advertise  for  bids  for  repairs  to  its  buildings.  In 
this  connection,  however,  I  beg  to  say  I  agree  with  the  suggestion  of 
Mr, contained  in  the  second  paragraph  of  his  letter  read- 
ing as  follows: 

'If  I  had  this  responsibility  I  would  require  public  bidding 
in  such  manner  that  all  responsible  contractors  desiring  to  do 
so  would  have  an  opportunity  to  submit  their  bids.  In  the 
absence  of  a  public  letting  and  fair  competition,  there  is  possi- 
bility of  criticism,  which  might  not  be  at  all  justified  but  which 
would  exist." 

Your  attention  Is  also  called  to  Section  5397,  Compiled  General  Laws 
of  Florida,  1927,  with  reference  to  the  building  or  repair  of  public  build- 
ings and  providing  that  before  commencement  of  such  work  the  con- 
tractor should  execute  the  usual  penal  bond  with  good  and  sufficient 
sureties  with  the  additional  obligations  that  such  contractor  shall, 
promptly,  make  payments  to  all  persons  suppl3dng  him  with  labor,  mater- 
ial and  supplies  used  directly  or  indirectly  by  said  contractor  in  the 
prosecution  of  the  work  provided  for  In  said  contract. 


January  9.  1935. 

STATE   BOARD    OF   HEALTH— MOSQUISTO    CONTROL    DISTRICTS, 

POWERS,  EXPENSES 

Dear  Sir' 

I  am  in  receipt  of  your  letter  of  the  18th  ultimo,  relative  to  Chapter 
13,570,  Acts  of  1929,  pertaining  to  mosquito  control  districts  and  being 
Sections  4053  fl)  and  4053  '27).  Compiled  General  laws  of  Florida, 
1934  Supp.    Your  letter  contains  five  questions,  as  follows: 

1.  "Under  Section  12,  are  the  Coimty  Commissioners  as  Com- 
missioners of  the  anti- mosquito  district,  entitled  to  an  al- 
lowance of  IOC  per  mile  each  way  for  attendance  at  meet- 
ings of  the  commission? 

2.  "Section  13,  provides  that  the  State  Health  Officer  or  hia 
appointee  shall  be  an  ex  official  member  of  any  Board  cre- 
ated under  this  Act  or  exercising  the  function  of  the  same. 
As  an  ex-official  member  of  this  Board  would  the  State 
Health  Officer  or  his  appointee  have  the  same  vote  smd  au- 
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Uiority  as  members  of  the  Board  of  County  Commissioners 
who  are  under  this  Act,  exercising  the  function  of  the  Com- 
missioners of  the  anti-mosquito  district? 

3.  "Is  it  necessary  that  the  Board  set  specific  duties  for  the 
regular  monthly  meetings,  and  that  all  members  of  the  Board, 
including  the,  State  Health  officer  be  advised  as  to  special 
meetings?  Section  14.  provides  that  the  time  and  place  of 
said  regular  meetings  shall  be  on  file  In  the  Engineering 
Bureau  of  the  State  Board  of  Health. 

4.  "As  a  member  of  this  Board  would  the  SUtc  Health  Officer 
or  his  appointee  be  entitled  to  mileage  in  attending  the  meet- 
ings of  the  Board? 

5.  "Under  Section  20,  would  you  say  that  the  appointment  of  a 
superintendent  not  acceptable  to  the  State  Board  of  Health 
would  be  In  compUance  with  the  law?" 

Answering  your  first  question,  I  beg  to  say  that  under  the  pro\'isions 
of  Section  12  of  said  Act  the  County  Commissioners  performing  the 
duties  of  the  Board  of  Mosquito  Control  District  are  entitled  to  IQt 
mileage  each  way  for  attendance  at  meetings  held  solely  for  the  pur- 
poses of  mosquito  control  districts  but  if  their  duties  with  reference 
to  such  district  are  performed  at  a  meeting  of  the  Commissioners  held 
for  the  performing  of  their  regular  duties  as  County  Commissioners.  I 
do  not  thinli  they  would  be  entitled  to  this  extra  mileage. 

Answering  your  second  question,  I  refer  you  to  Section   5   of  said 

Act  which  provides  in  certain  counties  that  all  the  rights,  powers  and 
duties  of  a  Board  of  Anti -mosquito  Commissioners  shall  inhere  or  re- 
side in  the  Board  of  County  Commissioners  of  the  County.  The  Board 
of  County  Commissioners  is  a  constitutional  body,  composed  of  Ave 
members,  and  I  do  not  tiiink  it  is  within  the  province  of  the  Legislature 
to  add  an  additional  member  to  such  Board.  Neither  do  I  think  it.  i.s 
within  the  province  of  the  Legislature  to  delegate  to  the  State  Health 
Officer  the  power  to  appoint  any  person  to  be  a  member  of  such  Board, 

Answering  your  third  question.  I  beg  to  say  under  the  provisions 
of  Section  14  of  said  Act  the  Board  is  required  to  hold  regular  monthly 
meetings  and  special  meetings  as  needed,  and  the  time  and  place  of 
said  regular  meetings  are  required  to  be  on  file  in  the  office  of  the 
Engineering  Bureau  of  the  State  Board  of  Health.  Since  under  the  pro- 
visions of  Section  20  of  said  Act  the  plan  of  procedure  of  the  Board  Is 
required  to  be  in  such  detail  as  may  be  prescribed  by  the  State  Board  of 
Health  and  since  the  State  Health  Officer  is  the  administrative  officer 
of  the  State  Board  of  Health,  I  thinlE  it  would  be  very  proper  for  the  said 
Board  to  advise  the  State  Health  Officer  in  reasonable  advance  of  ail 
special  meetings  of  said  Board,  together  with  the  matters  proposed  to 
be  considered  at  such  meetings,  as  well  as  all  regular  meetings,  though 
in  my  opinion  the  statute  does  not  require  such  notice. 
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My  answer  to  Question  2  above  precludes  the  necessity  tor  answer 
to  your  fourth  question. 

Answering  your  fif  tli  question  I  beg  to  SEy  in  my  opinion  the  statute 
does  not  specifically  require  the  Board  to  appoint  a  superintendent  or 
field  director  acceptable  to  the  State  Board  of  Health,  but  since  under 
Section  20,  above  refered  to,  the  plan  of  procedure  and  operation  of  the 
Board  must  be  that  as  may  be  proscribed  by  the  State  Board  of  Health 
and  no  procedure,  work  or  contract  is  allowed  to  Ik  done  or  entered 
upon  which  is  not  approved  by  the  State  Board  of  Health,  it  is  my  opin- 
ion that  the  Board  of  County  Commissioners  should  not  employ  a  super- 
intendent or  inspector  unless  such  employee  is  acceptable  to  the  State 
Board  of  Health. 


December  29,  1S36. 

REGISTRAR  OF  VITAL  STATISTICS — PAYMENT  OF  FEES  FOR 
CERTIFIED  COPIES  OF  BIRTH    CERTIFICATES 

Dear  Sir-' 

This  is  in  reply  to  your  letter  of  December  23rd. 

It  appears  from  the  enclosed  correspondence  that  the  statutory  fees 
for  furnishing  certified  copies  of  birth  certificates  provided  for  under 
Section  3291,  Compiled  General  Laws  of  Florida,  1927,  were  waived  until 
March  of  193S. 

It  appears  that  application  has  been  made  since  that  time  for  a 
certified  copy  of  a  birth  certificate  filed  prior  to  March,  1938.  You  re- 
quest my  opinion  as  to  whether  or  not  such  an  appUcant  should  be  re- 
quired to  pay  the  statutory  fee. 

It  is  my  opinion  that  the  apphcant  should  be  required  to  pay  the 
statutory  fee.  The  waiver  of  such  fee  relates  to  the  time  when  the 
certified  copy  was  requested  and  not  to  the  time  of  filing  the  original 
birth   certificate. 
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May  8,  193S. 

STATE  RACING  COMMISSION— APPORTIONMENT    OF  FUNDS 

TO  COUNTIES 

Dear  Sir: 

In  your  letter  of  the  8th  Inst.,  you  request  my  opinion  as  to  whether 
it  is  within  your  power  legatl;  to  comply  with  the  recommendation  of 
the  State  Racing  Commission,  as  made  In  the  attached  telegram  from 
Honorable  Walter  H.  Donovan,  Secretary,  dated  May  5.  1936.  The  tele- 
gram, which  is  addressed  to  you  and  signed  "State  Racing  Commission 
W.  H.  Donovan  Secy.",  Is  as  follows: 

"The  Racing  Commission  will  not  need  all  of  the  ten  per 
cent  allotted  to  it  from  this  years  revenue  stop  forty  thousand 
dollars  will  be  ample  for  operations  balance  of  year  therefore 
recommend  all  monies  in  excess  this  amount  be  distributed  to 
counties. 

Section  12  of  Chapter  14832,  Laws  of  Florida.  Acts  of  1931,  require 
the  State  Treasurer,  after  the  payment  of  all  salaries  and  expenses  of 
the  State  Racing  Commission,  for  each  fiscal  year,  to  retain  10%  of 
the  amount  remaining  in  the  hands  of  the  State  Treasurer  in  his 
capacity  as  Treasurer  of  the  Commission,  to  the  credit  of  the  Commission 
to  meet  expenses  accruing  before  further  monies  are  received  under 
said  Act  and  that  all  the  balance  of  said  money  be  equally  apportioned 
to  the  several  counties.  It  is  apparent  that  the  requirement  for  re- 
taining lO'/f  to  the  credit  of  the  Commission  to  meet  expenses  accruing 
before  further  monies  are  received  under  said  Act,  was  to  insure  the 
operation  of  the  Department  or  Commission  created  by  the  Act.  and 
I  am  sure  that  the  Legislature  never  intended  to  create  a  surplus  In 
said  fund  beyond  the  requirement  of  salaries  and  expenses  of  the  Com« 
mission.  The  Commission  should  be,  and  no  doubt  is,  in  position  to 
state  from  past  experience  its  needs  to  cover  expenses  accruing  before 
further  monies  are  received  and  It  is  my  opinion  that  you  would  be 
justified  in  apportioning  to  the  counties  any  amount  now  on  hand  to 
the  credit  of  the  Commission  in  excess  of  th^  amount  estimated  to  be 
necessary  for  operating  expenses  for  the  balance  of  the  year. 
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February  8,  1936. 

RACE   TRACK  MONEY  UNDER  CHAPTER  17,215.  ACTS  OP  1935,  TO 
BE  DISTRIBUTED  ONE-HALF  TO   BOARD  OF  COUNTY  COM- 
MISSIONERS AND  ONE-HALF  TO  BOARD  OF  PUBLIC 
INSTRUCTION 

Dear  Sir-- 

I  have  your  letter  of  February  7th,  which  reads  as  follows: 

"Section  12  of  Chapter  14832.  Laws  of  Florida.  Acts  of  1931,  as 
amended  by  Chapter  16113,  Laws  of  Florida.  Acts  of  1933,  provides  that 
the  part  of  the  race  track  money  to  be  distributed  shall  be  divided  Into 
as  many  equal  parts  as  there  are  Counties  in  the  State  and  one  part 
thereof  shall  be  remitted  to  each  County,  which  means  to  the  Board  of 
County  ComniLssioiiers  of   each  County, 

Section  1  of  Chapter  17215.  Acts  of  the  1935  Legislature,  provides 
that  in  all  counties  in  the  State  of  Florida  being  of  population  of  not 
less  than  four  thousand  one  hundred  and  twenty  (4120>  and  not  more 
than  four  thousand  one  hundred  and  thirty  (4130)  according  to  last 
Federal  Census,  5Q'"t  of  all  funds  received  by  such  counties  under  the 
provisions  of  Chapter  14832,  Laws  of  Florida,  Acts  of  1931,  known  as 
the  "race  track  money"  shall  be,  and  the  same  is  hereby  allocated  to 
the  general  school  funds  of  such  County  Board  of  Public  Instruction, 

Please  give  me  your  opinion  as  to  whether  or  not  Section  1  of 
Chapter  17215  requires  the  Comptroller  to  draw  one  warrant  in  favor 
of  the  Board  of  Cotmty  Commissioners  for  5(i^r  of  the  distribution  and 
one  warrant  to  the  Board  of  Public  Instruction  for  50 Ct  of  the  funds 
being  distributed  or  should  the  warrant  be  made  for  the  total  amount 
of  funds  being  distributed  to  the  Board  of  County  Commissioners  of  this 
particular  County." 

It  was  the  intention  of  the  Legislature  as  expressed  in  Chapter  17,215, 
supra,  to  appropriate  to  the  Board  of  Public  Instruction  (for  specified 
purposes)  of  the  Counties  affected  50 "^'p  of  all  race  track  money  allo- 
cated to  these  Counties.  No  useful  purpose  can  be  served  by  sending 
the  money  of  the  Board  of  Public  Instruction  to  the  Board  of  County 
Commissioners  who  in  turn  would  be  required  to  pay  it  over  to  the  Board 
of  Public  Instruction. 

B  is  my  opinion  that  in  distributing  the  race  track  money  belonging 
to  the  Counties  affected  by  Chapter  17215,  supra,  you  should  draw  two 
warrants  for  each  County,  one  warrant  for  50  9^  of  the  fund  to  the  Board 
of  County  Commissioners  and  the  other  warrant  for  50%  of  the  fund 
t»  the  Board  of  Public  Instruction. 
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February  7.  1&36- 

DISTRIBUTION  OF  RACE  TRACK  MONEY  TO    VOLUSIA,  PAiM 

BEACH  AND  ESCAMBIA  COUNTIES  FOR  1936  TO  BE  MADE 

TO    BOARD    OP   COUNTY    COMMISSIONERS    OF 

THESE  COUNTIES 

Dear  Sir: 

I  have  your  letter  of  February  5th,  requesting  my  opinion  as  to 
whether  you  should  distribute  the  race  track  money  belonging  to 
Volusia,  Palm  Beach  and  Escambia  Counties  to  the  Board  of  County 
Commit  loners  or  to  the  Board  of  Public  Instruction  of  these  Counties. 

Section  12  of  Chapter  14,832,  Laws  of  Florida,  Acts  of  1931,  as 
amended  by  Chapter  IS, 1 13,  Laws  of  Florida,  Acts  of  1933,  provides  that 
the  part  of  the  race  track  money  to  be  distributed  shall  be  divided  into 
as  many  equal  parts  as  there  are  Counties  in  the  State  and  one  part 
thereof  shall  be  remitted  to  each  County,  which  means  to  the  Board 
of  County  Commissioners  of  each  County. 

Chapter  16.129,  Laws  of  Florida,  Acts  of  1933,  and  Chapter  17.186. 
Laws  of  Florida,  Acts  of  1935,  imdertook  to  direct  the  payment  of  the 
race  track  money  of  Volusia,  Palm  Beach  and  Escambia  Counties  to  the 
Board  of  Public  Instruction  of  these  Counties.  These  two  laws  were 
declared  unconstitutional  and  void  by  Circuit  Judge  E.  C.  Love  on  August 
2,  A.  D.  1935.  in  the  case  of  VOLUSIA  COUNTY,  ET  AL.,  versus  KNOTT, 
ET  AL.  The  order  of  Judge  Love  has  not  been  reversed  and  Is  now 
effective. 

In  view  of  the  above,  it  is  my  opinion  that  you  should  pay  to  the 
Board  of  County  Conmiisst oners  of  Volusia,  Palm  Beach  and  Escambia 
Counties  all  race  track  money  due  these  Counties  imder  Section  12  of 
Chapter  14.832,  supra,  as  amended  by  Chapter  18,113,  supra. 


December  17.  1935. 

"ESTABLISHED  ADMISSION  PRICE"  UNDER  SECTION  9.  CHAPTER 
17,276,    ACTS    OF    1935,    INCLUDES    CHARGES    MADE    FOR    AD- 
MimNG   PERSON    TO   RACE   TRACK   AND    CHAROES  FOR 
ACCOMMODATIONS  THEREIN,  SUCH  AS  BOX  SEAT,  RE- 
SERVE  SEAT  OR  SEAT   IN   CLUB   HOUSE 

fleer  Sir: 

I  have  your  letter  in  which  you  state  the  following: 

"A  question  has  arisen  regarding  Chapter  17276,  Acts  of  1935.  Sec- 
tion 9,  on  which  I  respectfully  request  your  opinion.  The  question 
Involves   the   interpretation   of  that   [art   of  Section  9   that  reads    as 
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follows;  'In  addition  to  the  aforesaid  taxes,  each  person,  association 
or  corporation  authorized  to  conduct  race  meetings  under  this  Act 
shall  collect  from  each  person  attending  such  races  fifteen  per  cent 
(15%)  of  the  established  admission  price  or  the  sum  of  ten  cents  from 
each  person  attending  such  race  meeting,  whichever  sum  is  greater,  as 
an  admission  tax,  and  shall  pay  to  the  State  Treasurer  the  said  tax.' 

"The  question  is  what  is  an  established  admission  price?  We  find 
that  some  race  tracks  charge  $1.00  as  general  admission,  which  entitles 
the  purchaser  to  a  seat  in  the  grandstand.  The  track  collects  and  pajra 
the  state  $.15  on  this  admission  price.  After  the  purchaser  has  gained 
admission  to  the  grandstand,  he  decides  be  wants  superior  accommoda- 
tions and  purchases  a  box  seat,  reserved  seat,  or  seat  in  the  club  house 
by  paying  the  difference  between  the  general  admission  price  of  $1.00 
and  the  established  price  for  these  superior  accommodations. 

"The  race  track  collects  no  tax  on  this  difference,  claiming  that  the 
State  Is  not  entitled  to  the  157r  on  this  difference  In  cost  for  the  superior 
accommodation  purchased  after  the  party  has  gained  admittance.  How- 
ever, had  the  party  paid  the  admission  price  for  the  superior  accommo- 
dations in  the  first  instance,  i.e..  when  he  is  first  admitted,  the  race  track 
collects  the  full  15%  and  remits  it  to  the  State." 

From  a  reading  of  Chapter  17,276,  supra,  it  is  clear  that  It  was  the 
intention  of  the  Legislature  to  place  a  tax  on  the  charges  made  for  ad- 
mission to  a  race  track,  including  whatever  charge  may  be  made  for  the 
various  types  of  accommodations  furnished  hy  the  track. 

It  is  my  opinion  that  all  charges  made  for  admission  to  the  race 
track,  including  charges  made  for  the  various  types  of  accommodations 
furnished  by  the  track,  such  as  grandstand,  reserve  seat,  box  seat  or  seat 
In  club  house,  or  other  like  accommodations,  are  to  be  considered  under 
Section  9  of  Chapter  17,276,  supra,  as  the  "established  admission  price" 
and  the  tax  must  be  paid  thereon. 


November  27,  1935. 

STATE  RACING  COMMISSION— APPLICABILITY  OP  STATE  RACING 

LAWS    TO    PROPERTY    OWNED   BY   THE    UNITED    STATES 

AND  USED  FOR  NAVAL   AID  STATION 

Dear  Sir: 

Ttiis  is  in  response  to  inquiry  under  date   of  November   13.  1935. 

from  State  Racing  Commissioner.  .  in  which  my  opinion  is 

asked  on  the  question  of  whether  or  not  the  laws  establishing  the  State 
Racing  Commission  and  governing  racing  meets  in  this  state,  apply  to 
the  Naval  Air  Station  at  Pensacola.  the  same  being  located  on  land  owned 
by  the  Federal  government  for  naval  purposes. 
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It  is  my  opinion  that  the  said  Racing  Act  does  not  apply  to  prop- 
erty which  has  been  reserved  by  or  ceded  to  the  United  States  govern- 
ment for  naval  purposes.  See  Article  I,  Section  8.  Constittition  of  the 
United  States:  Sections  5.  6,  7  and  8  C,  G.  L.,  1927,  Murray  vs.  Joe  Ger- 
rick  &  Co..  291  U.  S.  315.  54  Sup.  Court,  432.  78  Law.  Ed.  321,  and  cases 
cited.  See,  also,  Valverde  vs.  Valverde,  decided  November  19.  1936,  by 
Supreme  Court  of  Florida, 


July  2,  1S3S, 

STATE  RACING  COMMISSION— APPLICATION   OP  MIAMI 
JAI-A-LAI,  INC, 

Dear  Sir-' 

I  am  in  receipt  of  your  letter  of  the  27th  ultimo,  enclosing  applica- 
tion of  Miami  Jai-a-Lat,  Inc.,  for  permit  to  operate  a  fronton. 

Enclosed  find  said  application  returned  herewith  and  I  call  your  at-> 
tention  to  the  failure  of  the  application  to  show  the  residence  of  the  of- 
ficers, stockholders  and  directors  of  said  corporation  as  required  by  Sec- 
tion 3  of  Senate  BiU  No.  490,  Chapter  17074,  Acts  of  1935. 

Your  attention  is  further  called  to  the  failure  of  the  application  to 
show  the  exact  location  or  place  where  applicant  desires  to  operate  a 
fronton.  If  it  is  a  subdivision  of  a  city  or  town  the  name  of  the  town 
should  be  given.  If  it  (s  a  subdivision  of  land  outside  of  the  city  or  town 
the  name  of  the  county  should  be  given.  A  recital  that  plat  is  recorded 
in  the  Public  Records  of  Dade  County.  Florida,  is  not  positive  evidence 
that  the  land  is  located  there. 

Your  attention  is  further  called  to  page  3  of  the  application  givingf  the 
name,  color  and  residence  of  directors,  of  the  applicant  corporation  in- 
stead of  the  name  and  address  of  the  officers,  directors  and  stockhold- 
ers of  the  owners  of  the  property.  In  this  connection  it  is  noted  that  the 
statute  says  "owners  or  lessee."  Reading  the  statute  as  a  whole,  I  am 
satisfied  it  was  the  intention  of  the  Legislature  to  say  "owners  or  les- 
sor." 

It  would  be  well  for  said  application  to  show  that  the  location  Is  not 
within  1000  feet  of  any  existing  chtirch  or  public  school.  See  Section  9  of 
the  Act.  It  might  be  well  also  for  the  application  to  show  whether  elec- 
tions have  heretofore  been  held  under  Chapter  14,632,  Acts  of  1931,  in 
which  a  majority  of  the  electors  voted  in  favor  of  the  operation  of  more 
than  one  hotse  or  dog  race  track.  See  Section  10  of  the  Act.  Where 
appUcations  are  executed  by  a  corporation,  it  is  well  to  have  the  same 
not  only  signed  by  the  President,  but  attested  by  the  Secretary  with  an 
imprint  of  the  corporate  seal. 
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June  14,  1935. 

STATE  RACING  COMMISSION-^JAI-A-LAI 

Dear  Sin 

1  have  your  letter  of  the  7th  Instant,  making  Inquiry  it  the  State 
Racing  Commission  has  any- discretion  with  reference  to  granting  permits 
to  operate  a  fronton  for  the  exhibition  of  the  Spanish  ball  game  called 
Jal-a-Lai  or  Pelota. 

Senate  Bill  No.  490,  Chapter  17074  of  the  1935  Legislature  provides 
for  the  licensing  and  taxing  of  such  exhibitions  and  that  the  operation 
of  such  frontons  shall  be  under  the  supervision  of  the  State  Racing  Com- 
mission. 

Section  3  of  said  Act  provides  that  the  State  Racing  Commission 
shall  carry  out  the  provisions  of  the  Act  and  also  sets  forth  the  require- 
ments for  making  appUcation  for  a  permit  to  operate  such  a  fronton. 
Section  9  of  said  Act  provides  that  no  permit  shall  be  Issued  for  the  op- 
eration of  any  such  fronton  to  be  constructed  or  operated  within  one 
thousand  feet  of  any  existing  church  or  public  school. 

Section  10  of  said  Act  provides  among  other  things  the  following: 

"All  other  pertinent  provisions  of  Chapter  14832,  Acts  of 
Florida,  1931,  dealing  with  the  powers,  duties  and  liabilities  of 
the  State  Racing  Commission  and  of  the  operators  of  horse  or 
dog  racing  tracks  not  Inconsistent  with  the  express  provisions 
of  this  Act  shall  be  construed  to  relate  and  govern  the  State  Rac- 
ing Commission  and /or  the  operators  of  any  Fronton  under  the 
provisions  of  this  Act  are  fully  as  if  the  same  were  herein  ex- 
pressly set  out." 

House  BUI  No.  1125,  Chapter  17276  at  1935  amends  numerous  Sec- 
tions of  the  original  Racing  Act,  Chapter  14,832.  Acts  of  1931.  Such 
amendments,  however,  may  be  disregarded  in  construing  Senate  Bill  No. 
490  for  the  reason  that  Senate  Bill  No.  490  adopted  specifically  Chapter 
14.832  of  1931  as  it  was  originally  passed,  llie  general  rule  is  that  the 
amendment  or  repeal  of  an  adopted  statute  will  not  affect  the  statute 
containing  such  adoption.  See  State  ex  rel.  Murphy  v.  Harlee,  et  al.,  100 
Pla.  1562,  131  So.  866;  Van  Pelt  v.  HllUard,  75  Pla.  792,  78  So.  693;  25  R. 
C.  L.  907.  Statutes  160. 

Under  the  provisions  of  Senate  Bill  No.  490  It  does  not  appear  that 
the  State  Racing  Commission  has  been  given  general  discretion  to  re- 
fuse to  grant  a  permit  for  the  operation  of  such  frontons,  provided  the 
applications  have  been  made  in  conformity  with  the  provisions  of  the 
statute  and  such  fronton  is  not  to  be  constructed  or  operated  within 
one  thousand  feet  of  any  existing  church  or  public  school. 
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Section  5  of  Chapter  14,832  appears  to  be  tbe  only  section  in  eald 
Act  which  could  have  any  bearing  upon  your  Inquiry.  Said  Section  pro- 
vides for  the  State  Racing  Commission  "to  consider  and  grant  permits 
applied  for." 

In  the  case  of  State  ex  rel.  Pinellas  Kennel  Club,  Inc.,  vs.  State  Racing 
Commission,  116  Pla.  143.  156  So.  317.  a  writ  of  mandamus  -was  applied 
for  an  the  theory  that  the  granting  of  permits,  when  applications  are 
made  in  proper  form,  is  a  non -discretionary  mandatory  duty  on  the  part 
of  the  State  Racing  Commission  under  Chapter  14,832.  The  Court,  bow- 
ever,  decided  the  case  on  another  basis  and  used  this  language:  "In  the 
present  case  the  Court  is  of  the  opinion  that  no  sufficient  legal  cause 
for  denial  of  tbe  permit  has  been  made  to  appear,  conceding  arguendo 
that  the  claimed  discretion  on  the  part  of  the  State  Racing  Commisstoa 
to  deny  permits,  under  certain  circumstances,  exists." 

In  the  case  of  State  ex  rel.  Dade  County  Kennel  Club,  Inc.,  v.  State 
Racing  Commission,  116  Fla.  144,  156  So.  343,  mandamus  proceedings 
were  brought  to  compel  the  State  Racing  Commission  to  grant  to  the 
Dade  County  Keimel  Club.  Inc.,  a  racing  permit  in  accordance  with  an 
application  tor  same,  which  was  alleged  to  have  been  duly  submitted  to 
the  Commission  within  the  time  provided  by  law  and  by  said  Commis- 
sion denied.  The  Court  held  in  this  case  that  the  Relator  was  not  en- 
titled to  a  peremptory  writ  of  mandamus  of  the  character  sought  for  the 
reason  that  the  corporation  applying  for  the  permit  had  been  organized 
as  a  non-profit  corporation  and  that  the  corporation  was  not  authorized 
to  engage  in  a  business  for  profit,  and  that  the  granting  of  such  a  writ 
would  prove  without  beneficial  results  and  fruitless  to  the  Relator. 

From  the  decisions  of  our  Supreme  Court  in  the  above  two  cases  men- 
tioned, it  appears  that  the  State  Racing  Commission  has  very  limited, 
if  any,  general  discretion  with  reference  to  granting  permits  to  operate 
a  fronton  for  the  exiiibltion  of  the  Spanish  ball  game  called  "Jai-a-Lal 
or  Pelota."  Under  Senate  Bill  No.  490  of  1935  and  the  adopted  statute. 
Chapter  14,832  of  1931,  the  discretion  or  authority  of  the  Commission, 
with  reference  to  granting  permit  so  applied  for,  appears  to  be  limited 
practically  to  a  determination  as  to  whether  the  application  is  In  due 
form,  has  been  filed  in  due  time  and  the  fronton  is  not  to  be  constructed 
or  operated  within  one  thousand  feet  of  any  existing  church  or  public 
school. 

April  11.  1935. 

FLORIDA  STATE  RACING  COMMISSION— REVOCATION  OR 
SUSPENSION  or  LICENSES— EVIDENCE  NECESSARY 

Dear  Sir: 

You  have  handed  me  transcrtpt  of  the  testimony  taken  in  connecttoo 
with  the  investigation  by  the  State  Racing  Commission  of  the  operattoa 
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of  mutuel  rooms  at  one  of  the  racing  plants,  which  investigation  resulted 
In  a  hearing  at  which  the  testimony  in  evidence  was  produced,  transcript 
of  which  you  have  furnished  me.  As  the  result  of  this  hearing  you  sus- 
pended or  revoked  the  licenses  of  the  manager  and  certain  operators  in 
the  mutuel  room  ^fected. 

Your  specific  inquiry  concerns  itself  with  the  degree  of  proof  neces- 
sary as  a  predicate  for  the  action  of  the  Commission  in  this  regard. 

I  do  not  understand  that  I  am  called  upon  to  give  you  my  opinion  as 
to  what  the  evidence  shows  and,  indeed,  I  hardly  could  consider  such  to 
be  my  province.  In  answer  to  your  inquiry,  I,  therefore,  advise  that  the 
evidence  in  such  cases  should  be  such  as  woiild  convince  a  reasonably 
prudent  man  handling  matters  of  this  importance  that  the  party  in- 
volved committed  the  fraudulent  act.  The  Commission  is  the  sole  Judge 
of  the  credibility  of  witnesses  and  the  weight  to  be  given  their  testimony. 
It  is  not  necessary  that  the  evidence  be  such  as  to  convince  you  beyond 
any  reasonable  doubt  as  this  is  not  a  criminal  prosecution  in  any  sense 
of  the  word. 

I  hand  you  herewith  transcript  of  the  testimony  which  you  furnished 
me. 
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September  19.  193S. 

HOTESLS  AND  RESTAUBANTS— LICENSE  PEES  WHICH  MAT  BE 
CHARGED  BY  INCORPORATED  CITTES  AND  TOWNS 

Dear  Sir: 

This  is  In  response  to  your  Inquiry  wherein  you  ask  whether  or  not 
an  incorporated  city  or  town  may  charge  an  occupational  license  fee  for 
restaurants  in  excess  of  fifty  per  cent  of  the  State  license  fee. 

It  is  my  opinion  that  if  the  charter  of  the  city  or  town  authorizes  It 
to  levy  a  tax  or  fee  upon  occupations,  that  it  may  do  so,  even  though 
the  amount  charged  is  in  excess  of  fifty  per  cent  of  that  fixed  for  the 
State  license  fee.  Section  1051.  Compiled  General  Laws,  1927,  contains 
the  following: 

"Provided,  that  incorporated  cities  and  towns,  may  impose 
such  further  license  taxes  of  the  same  kind  upon  the  same  sub- 
jects as  they  may  deem  proper,  unless  otherwise  provided  In  this 
Chapter,  but  the  license  taxes  so  imposed  shall  not  exceed  tilts 
per  cent  of  the  State  license  tax,  except  as  otherwise  author- 
ized  by  law." 

It  is  thus  seen  that  if  otherwise  authorized  by  law,  to-wit:  by  Its 
charter,  the  city  Is  not  bound  by  the  fifty  per  cent  limitation.  See  Canova 
versus  Williams,  41  Pla.  509,  27  So.  30. 

July  16,  1935. 

STATE  HOTEL  COMMISSION— CHAPTER  16,042  OP  1933— POSTING 
PRINTED  COPIES  OF  PARTS  OP  LAW 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  9th  instant,  referring  to  Chapter 
16,042,  Laws  of  Florida,  Acts  of  1933,  creating  the  Hotel  Commission  and 
to  hotels.  You  make  inciuiry  if  it  Is  mandatory  that  certain  Sections  of 
the  law  be  posted  in  each  bed  room,  as  well  as  in  some  public  place  such 
as  the  office  or  hall  of  the  hotel. 

In  reply  your  attention  is  called  to  Section  38  of  said  Act  which  pro- 
vides that  every  proprietor  or  manager  of  a  hotel,  apartment  bouse, 
rooming  house  or  restaurajit  is  authorized  and  empowered  to  prescribe 
and  establish  reasonable  rules  and  regulations  for  the  government  and 
management  of  the  hotel,  apartment  house,  rooming  house  or  restaurant, 
which  said  rules  and  regulations  shall  be  printed  in  the  English  language 
and  pt^ted,  together  with  copy  of  Sections  40,  45  and  46  in  each  bed  room 
and  in  some  public  place,  such  as  the  office  or  hall.  Under  the  above 
mentioned  Section  It  is  necessary  to  post  in  each  bed  room  as  well  as  In 
some  public  place,  such  as  the  office  or  hall,  all  Sections  of  the  Act  re- 
quired by  said  Section  38  to  be  so  posted. 
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ISecember  23,  1935. 
NURSES— QUALIFICATIONS — EMPLOTMENT  OP  ATTORNEY 
Dear  Sir' 

I  have  your  letter  of  the  l&th  instant  making  certain  Inquiries  with 
reference  to  Chapter  7831,  Laws  of  Florida,  Acts  of  1919,  now  Sections 
3506  to  3521,  Compiled  General  Laws  of  Florida,  1927,  relating  to  the 
powers  and  duties  of  the  State  Board  of  Examine)^  of  Nurses. 

Your  inquiries  may  be  stated  as  follows: 

1.  Has  your  Board  authority  to  employ  an  attorney  to 
defend  suits  against  the  Board? 

2.  Has  your  Board  authority  to  make  rules  and  regulations 
for  training  schools  for  nurses  in  this  State,  particularly  witii 
reference  to  educational  requirements  for  entrance? 

3.  Has  your  Board  authority  to  refuse  to  register  nurses 
registered  in  other  states  who  fail  to  evidence  the  educational 
requirements  of  the  Board? 

Answering  your  first  inquiry  I  beg  to  say  in  my  opinion  your  Board 
would  be  autiiorlzed  to  employ  an  attorney  to  defend  suits  against  the 
Board  and  pay  a  reasonable  compensation  for  such  service.  I  may  say 
in  this  connection  that  should  you  need  any  general  legal  advice  or  con- 
struction of  statutes  in  regard  to  your  powers  and  duties  this  office  will 
be  glad  to  advise  you  upon  request. 

Answering  your  second  inquiry  I  beg  to  say  In  my  opinion  your  Board 
has  authority  to  make  rules  and  regulations  for  training  schools  for 
nurses  in  this  State  and  to  prescribe  educational  requirements  for  en- 
trance to  such  schools.  See  Sections  2,  3  and  6  of  Chapter  7831.  above 
mentioned,  or  Sections  3507,  3508  and  3513.  Compiled  General  Laws  of 
Florida,  1927. 

Answering  your  third  Inquiry  I  beg  to  say  in  my  opinion  your  Board 
has  authority  to  refuse  to  register  nurses  registered  in  other  States  fall- 
ing to  evidence  the  educational  and  training  requirements  of  the  Board. 
See  Section  7  of  said  Chapter  7831,  now  Section  3514,  Compiled  General 
Laws  of  Florida,  1927,  together  with  the  Sections  cited  in  the  preceding 
paragraph. 
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June  19,  1938. 

NURSES — ENFORCEMENT   OF   STATUTORY   PROVISIONS 
REQUIRING  REGISTRATION 

Dear  Sir: 

This  is  ill  reply  to  your  letter  of  June  10th  concerning  the  enforce- 
ment of  the  provisions  of  law  requiring  registration  of  nurses. 

The  provisions  for  the  registration  of  nurses  are  set  forth  In  Sections 
3497  to  3521  inclusive,  Compiled  General  Laws  of  Florida,  1927,  I  fur- 
ther call  your  attention  to  Sections  7708  to  7710  inclusive.  Compiled  Gen- 
eral Laws  of  Florida,  1927,  which  provide  that  violations  of  the  provisions 
of  law  dealing  with  the  registration  of  nurses  shall  be  punishable  as  mis- 
demeanors. Inasmuch  as  violations  of  statutes  are  made  criminal  of- 
fenses, the  proper  officer  to  prosecute  violators  would  be  the  County 
Prosecuting  Attorney  or  County  Solicitor  in  the  respective  counties  of 
the  state. 


496  BIENNIAL  REPORT  OP  THE  ATTORNEY  OENERAL 

SECTION  5 

BOARD  OF  BARBER  EXAMINERS 


September  1,  1936. 

FLORIDA  BARBER  LAW— CHAPTTiR  14650,  ACTS  OP  1931— FEE  FOR 
RESTORATION  OP  CERTIFICATE 

Dear  Sir: 

I  have  your  communication  of  August  31,  1936,  You  ask  that  I  advise 
you  upon  the  following  question: 

A  registered  barber  fails  to  pay,  on  or  before  July  1st,  or  within  the 

month  of  July,  of  a  given  year,  the  fee  required  by  the  above  statute,  in 
Section  17  thereof,  for  the  renewal  of  his  certificate  of  registration  to 
practice.  During  the  day  of  August  1st  of  said  year,  he  tenders  to  your 
Board  $3.00,  and  asks  that  his  certificate  to  practice  be  renewed.  May 
such  certificate  be  renewed  upon  the  payment  at  such  time  of  said  fee, 
or  is  it  necessary  that  the  barber  in  question  pay  the  $5.00  fee  provided 
in  said  Section  17.  for  the  restoration  of  a  certificate? 

The  Florida  barber  law  is  Chapter  14650,  Acts  of  1931.  Section  14 
provides  that  every  registered  barber  who  continues  in  active  practice  or 
service  "shall  annually,  on  or  before  July  First  of  such  year,  renew  his 
certificate  of  registration  and  pay  the  required  fee."  It  further  provides 
that  every  certificate  of  registration  which  has  not  been  renewed  during 
the  month  of  July  in  any  one  year,  shall  expire  on  the  first  day  of  August 
in  that  year."    I  have  supplied  the  emphasis  indicated. 

The  section  referred  to  further  provides  that  a  registered  barber 
whose  certificate  of  registration  has  expired,  may  have  his  certificate  re- 
stored immediately  upon  payment  of  the  restoration  fee. 

Section  17  of  the  Act  deals  with  fees  and  provides  that  the  fee  to  be 
paid  for  the  renewal  of  a  certificate  to  practice  barbertng  is  $3.00;  and 
that  the  fee  to  be  paid  for  the  restoration  of  a  certificate  to  practice 
barbering  it  $5.00. 

From  the  foregoing,  it  is  plain  that,  regardless  of  the  fact  that  the 
certificate  of  registration  in  question  only  expires  on  the  1st  day  of  Aug- 
ust, there  is  nothing  which  the  registered  barber  may  do,  after  the  month 
of  July,  to  prevent  such  expiration.  The  law  plainly  provides  that  if  the 
certificate  has  not  been  renewed  during  the  month  of  July,  it  shall  ex- 
pire on  August  1st.  Therefore,  I  am  of  opinion  that  you  would  not  be 
authorized,  under  the  circimistances,  to  renew  such  certificate  upon  the 
payment  of  $3.00.  Of  course,  once  the  certificate  has  expired — and  the 
date  of  expiration  is  August  1st —  such  registered  barber  may  secure  its 
restoration  thereafter,  upon  payment  of  the  $5.00  fee,  provided  in  Section 
17  of  said  Act. 
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BOARD  OF  BABSEB  EXAMINERS 

August  2,  193S. 

STATE   BOARD  OP  BARBER  EXAMINERS— METHOD  OP 
PAYMENT  OF  BILLS 

Dear  Sir: 

I  have  your  letter  of  the  25tli  ultimo  enclosing  a  letter  from  Secre- 
tary of  the  State  Board  of  Barber  Examiners.  You  make  Inquiry  as  to 
whether  the  Barber  Board  may  draw  check  direct  upon  the  State  Treas- 
urer without  first  having  requisition  therefor  approved  by  the  Comp- 
troller. 

Chapter  14,650,  Laws  of  Florida,  Acts  of  1931,  is  the  Barber  Act. 
Section  22  of  said  Act  reads  as  follows: 

"All  moneys  received  by  the  Board  under  this  Act  shall  be 
paid  to  the  Secretary  of  the  Board,  who  shall  give  a  receipt  for 
the  same  and  shall  at  the  end  of  each  month  report  to  the  State 
Comptroller  the  total  amount  of  money  received  by  him  on  be- 
half of  the  Board  from  all  so\u-ces,  and  shall  at  the  same  time 
deposit  with  the  State  Treasurer  the  entire  amount  of  such  re- 
ceipts, and  the  State  Treasurer  shall  place  the  money  so  received 
in  a  special  fund  known  as  the  "State  Board  of  Barber  Examiners* 
Fund,'  which  fund  is  hereby  created.  Such  fund  shall  be  ex- 
pended in  accordance  with  law  for  all  necessary  and  proper  ex- 
penses in  carrying  out  the  provisions  of  this  Act  upon  proper 
claim  approved  by  said  Board  or  a  finance  committee  thereof, 
and  is  hereby  annually  appropriated  for  such  purposes." 

Senate  BlU  No.  749  of  1935  is  an  Act  granting  additional  powers  to 
the  State  Board  of  Barber  Examiners,  Section  16  of  which  Act  reads  as 
follows : 

"All  expenses  incident  to  the  administration  of  this  Act  shall 
be  paid  from  the  funds  of  the  State  Board  of  Barber  Examiners 
of  Florida  in  the  maimer  and  form  now  governing  other  expendi- 
tures of  that  Board." 

In  reply  I  call  to  your  attention  certain  provisions  of  the  State  Con- 
stitution as  follows: 

Article  IX,  Section  4,  provides  that  no  money  shall  be  drawn 
from  the  Treasury  except  In  pursuance  of  appropriations  made 
by  law. 

Article  rv.  Section  23,  provides  that  the  Comptroller  shall 
examine,  audit,  adjust  and  settle  the  account  of  all  officers  of 
the  State  and  perform  such  other  duties  as  may  be  prescribed 
by  law. 
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Article  IV,  Section  24,  provides  that  the  Treasurer  shaU  re- 
ceive and  keep  all  funds,  bonds  and  other  securities  in  such  man- 
ner as  may  be  prescribed  by  law  and  shall  disburse  no  funds  nor 
issue  bonds  or  other  securities  except  upon  the  order  of  the 
Comptroller,  countersigned  by  the  Governor,  in  -such  manner  as 
shall  be  prescribed  by  law." 

Section  142,  Compiled  General  Laws  of  Florida,  1927,  provides  that 
it  shall  be  the  duty  of  the  Comptroller  to  examine,  audit  and  settle  all 
accounts,  claims  and  demands  whatsoever  against  the  State  arising  un- 
der any  law  or  resolution  of  the  Legislature,  and  to  issue  his  warrant  to 
the  Treasurer  directing  him  to  pay  out  of  the  State  Treasury  such  amount 
as  shall  be  allowed  by  said  Comptroller  thereon. 

In  view  of  the  above,  it  is  my  opinion  that  the  State  Board  of  Barber 
Examiners  may  not  draw  their  check  direct  upon  the  State  Treasurer 
but  requisitions  of  such  Board  should  first  have  the  approval  of  the  State 
Comptroller  and  payment  should  be  made  by  virtue  of  the  Comptroller's 
warrants  directed  to  the  State  Treasurer. 
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SECTION  e 
OPTOMETRISTS 

NO  CORRESPONDENCE 


SECTION  7 

LIVESTOCK  SANITARY  BOARD 


July  10.  1935. 

SALARIES— APPROPRIATION— HOUSE  BILL  NO.  1256. 
CHAPTER  16772,  OF  1935 

Dear  Sir: 

I  have  your  letter  of  the  8th  instant  makiag  inquiry  as  to  what  law 
governs  in  the  matter  of  the  salary  of  the  State  Veterinarian. 

In  reply  I  Ijeg  to  say  that  Chapter  15,859,  Laws  of  Florida,  Acts  of 
1933,  fixed  the  salaries  of  certain  officers,  including  the  State  Veterin- 
arian. However,  Senate  Bill  No.  86,  Chapter  17273,  Laws  of  plorida. 
Acts  of  1935,  is  an  Act  relating  to  the  State  Live  Stock  Sanitary  Board 
and  prescribing  the  powers  and  duties  of  said  Board  with  respect  to  the 
employment  of  a  state  Veterinarian  as  an  employee  of  said  Board  and 
with  respect  to  said  Board  fixing  the  powers,  duties  and  compensation 
of  such  Veterinarian,  and  in  the  body  of  said  Act  the  said  Board  is  spe- 
cifically authorized  to  fix  the  compensation  of  the  State  Vetermarlan. 

It  is  my  opinion  that  Senate  BUI  No.  86,  above  mentioned,  supersedes 
Chapter  15,859  of  1933  in  relation  to  the  salary  of  the  State  Veterinarian. 

Enclosed  find  returned  herewith  all  correspondence  attached  to  your 
letter. 
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SECTION  8 

RAILROAD  COMMISSION 

September  9,  1935. 

SALARIES  OP  RAILROAD  COMMISSIONERS 

Dear  Sir: 

In  yoiir  letter  of  August  1,  1935,  you  requested  my  opinion  as  to  the 
legal  salaries  of  the  members  of  the  Railroad  Commission.  Just  shortly 
after  receipt  of  your  letter  the  matter  was  presented  to  the  Supreme 
Court  by  request  of  the  Governor  for  an  opinion  as  to  his  duty  in  sign- 
ing salary  warrants  for  said  members  at  the  salary  rate  of  $5,000  per 
amium.  I  thereupon  deferred  the  matter  of  answering  your  letter  until 
the  Supreme  Court  of  Florida  should  pass  upon  the  matter  in  response 
to  the  executive  request  therefor. 

On  August  30,  1935,  the  Supreme  Court  rendered  an  opinion  to  the 
Governor  on  the  subject,  advising  as  follows: 

"In  reply,  we  respectfully  advise  that  we  construe  the  provi- 
sions of  Chapter  15859,  Laws  of  Florida,  Acts  of  1933,  as  effec- 
tively repealing  all  former  legislative  acts  fixing  the  salaries  of 
members  of  the  Railroad  Commission  of  the  State  of  Florida. 
That  Act  appears  to  remain  in  full  force  and  effect  in  this  regard. 

"It  is,  therefore,  not  your  duty  to  countersign  warrants  for 
the  payment  of  the  monthly  salaries  of  the  Chairman  and 
other  members  of  the  Railroad  Commission  in  a  larger  amount 
than  the  sum  fixed  by  statute,  Chapter  15859,  supra." 

This  settles  the  question,  and  I  advise  the  proper  amounts  to  be  paid 
to  the  members  of  the  Railroad  Commissioners  as  and  for  their  annual 
salaries  to  be  that  fixed  by  the  General  Salary  Act  of  1933,  namely 
Chapter  15859. 
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SECTION  9 

FLORIDA  CRIPPLED  CHILDREN'S  COMMISSION 


March  25.  1936. 

FLORIDA  CRIPPLED  CHILDREN'S  COMMISSION.  SECRETARY.   EM- 
PLOYMENT NOT  MANDATORY 

Dear  Sir: 

I  have  your  letter  of  the  24th  Instant  with  reference  to  your  Com- 
mission employing  a  Secretary,  the  body  of  which  reads  as  follows: 

"Section  10  of  the  Act  creating  this  Commission  states  that 
'Said  Commission  shall  employ  a  Secretary  who  shall  have  the 
proper  knowledge  of  community  organization  work — ■."  but  this 
Commission  has  never  felt  the  need  of  such  a  Secretary,  there- 
fore has  never  employed  one. 

"We  would  lilce  an  opinion  from  you  stating  if  it  is  manda- 
tory that  we  employ  a  Secretary  even  though  we  do  not  need  such 
services,  or  shall  we  construe  this  statement  to  merely  give  us 
permission  to  do  so  should  we  feel  the  need  of  such  services." 

In  reply,  your  attention  is  called  to  the  sixth  headnote  of  the  case 
of  Fagan,  et  al.,  vs.  Robblns,  96  Fla.  91,  117  Sou.  863,  reading  as  follows: 

"The  word  'shall,'  when  used  by  the  Legislature  to  prescrilje 
the  action  of  a  court,  is  usually  a  grant  of  authority,  and  means 
"may,*  and  even  if  it  be  intended  to  be  mandatory  it  must  be  sub- 
ject to  the  necessary  limitation  that  a  proper  case  has  been  made 
out  for  the  exercise  of  the  power." 

Your  attention  is  further  called  to  "Words  and  Phrases"  defining  the 
word  "shall"  as  follows: 

"The  use  of  the  words  'may'  and  'shall'  in  a  statute  is  not 

controlling  on  question  whether  statute  is  mandatory  or  direc- 
tory, since  either  word  may  be  held  mandatory  or  directory, 
and  Courts  wiU  consider  language  used,  subject  matter,  Impor- 
tance of  provisions,  and  object  Intended  to  be  secured,  and  ascer- 
tain legislative  intent." 

State  V.  Christionson,  229  N,  W.  313,  179  Minn.  337;  Words 
and  Phrases,  Fourth  Series,  Vol.  3,  page  482. 

"Word  'shall'  in  statute  is  imperative  where  public  or  per- 
sons have  rights  which  ought  to  be  exercised  or  enforced,  but  may 
be  held  directory  only  where  no  right  or  benefit  depends  on  its 
imperative  use,  or  permission  when  necessary  to  accomplish  pur- 
pose of  legislative  act  or  to  sustain  constitutionality  of  statute." 
State  V.  City  of  St.  Louis.  2  S.  W.   t2d)    713.  318  Mo.  870. 
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Words  and  Phrases,  Fourth  Series,  Vol.  3,  page  483. 

In  my  opinion  Section  10  of  Chapter  13,620,  relating  to  the  Florida 
Crippled  Childreu's  Commission,  does  not  make  it  mandatory  upon  the 
Commission  to  employ  a  Secretary  when  not  needed.  The  word  "shall" 
in  this  particular  statute  should  in  my  view  be  construed  as  "permissive." 


September  19,  1935. 

FLORIDA  CRIPPLED  CHILDREN'S  COMMISSION— CARE  AND  TREAT- 
MENT OF  HARELIP  AND  CLEFT  PALATE  CHILDREN 
AND  CONGENITAL  CATARACT 

Dear  Sir: 

I  am  in  receipt  of  yotir  letter  of  the  15th  instant,  making  inquiry  if 
the  Florida  Crippled  Children's  Commission  has  authority  to  care  for 
harelip  and  cleft  palate  children  and  congenital  cataract. 

Chapter  13,620,  Laws  of  Florida.  Acts  of  1929.  is  an  Act  creating  the 
Florida  Crippled  Children's  Commission  to  provide  for  the  care,  treat- 
ment and  hospitalization  of  crippled  childi-en.  Section  1  of  said  Act  de- 
fines crippled  children  as  any  person  of  normal  mentality  under  the  age 
of  17  years  whose  physical  functions  or  movements  are  impaired  by  acci- 
dent, disease  or  congenital  deformity.  Harelip,  cleft  palate  and  congenital 
cataract  are  congenital  deformities,  and  under  the  above  statutory  defini- 
tion of  a  crippled  child  it  is  my  opinion  that  your  Commission  would  be 
authorized  to  care  for,  treat  and  hospitalize  indigent  or  partially  indigent 
children  for  said  deformities. 


July  10,  1935. 

FLORIDA  CRIPPLED  CHILDREN'S  COMMISSION— EXPENSES 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  3rd  instant  advising  that  the 
Florida  Crippled  Children's  Commission  has  presented  for  payment  cer- 
tain items  of  expense  which  were  incurred  prior  to  July  1,  1935,  and  which 
exceeds  the  appropriation  for  the  past  biennium.  You  make  inquiry  if 
payment  of  the  same  may  be  made  out  of  the  1935  Appropriation  Act, 
effective  July  1,  1935. 

Tour  attention  is  called  to  Chapter  13,620,  Laws  of  Florida,  Acts  of 
1929,  creating  the  Florida  Crippled  Children's  Commission  and  making  an 
appropriation  therefoi-.  Section  8  of  which  reads  as  follows: 

"That  the  sum  of  Fifty  Thousand  ($50,000.00)  DoUars  be,  and 
the  same  is  hereby  appropriated  annually  from  the  General  Rev- 
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enue  Fund  for  the  purpose  of  carrying  out  the  provisions  of  this 
Act." 

The  above  quoted  Section  appears  to  be  a  continuing  appropriation 
and  in  my  opinion  the  items  mentioned  in  your  letter  may  be  taken  care 
of  under  the  same. 


January  26,  1935. 

FLORIDA  CRIPPLED  CHILDREN'S  COMMISSION 

Dear  Sir-- 

I  am  in  receipt  of  your  letter  of  the  21st  Instant,  making  inquiry  i! 
there  is  a  State  fund  to  be  used  for  the  benefit  of  crippled  persons  who 
are  unable  to  make  their  hving. 

In  reply  I  bee  to  say  I  do  not  know  of  any  State  fund  for  said  pur- 
pose. Chapter  13.620,  Acts  of  1929,  creates  the  Florida  Crippled  Children's 
Commissian,  which  applies  only  to  children  tinder  17  years  of  age. 
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SECTION  10 

BOARD  OF  CONTROL  (Institutions  Higher  Learning) 

March  26,  1936. 

BOARD  OF  CONTROL.  EMPLOYEES,  WORKMEN'S  COMPENSATION 

Dear  Sir: 

Replying  to  your  letter  of  the  26th  instant,  it  is  my  opinion  that  "State 
employees"  as  used  in  Chapter  11274,  Laws  of  Florida,  Acts  of  1935,  In- 
cludes persons  employed  by  the  Board  of  Control  at  the  State  Institutions 
of  higher  learning,  and  that  such  employees  are  entitled  to  the  benefits 
of  said  Act  under  the  conditions  and  upon  the  terms  therein  stated. 


February  1,  1936, 

BOARD  OP  CONTROL,   WORKMEN'S  COMPENSATION 

Eiear  Sir: 

This  is  in  reply  to  your  Inquiry  of  January  28. 

It  is  my  opinion  that  the  Board  of  Control  has  authority  to  approve 
for  payment  to  the  fund  for  the  administrative  costs  of  the  Florida  In- 
dustrial Commission  vouchers  payable  from  funds  appropriated  for  neces- 
sai-y  and  regular  expenses  of  the  institutions  under  the  Board's  manage- 
ment, as  hsted  in  your  letter. 

It  is  also  my  opinion  that  the  Board  has  authority  to  pay  claims  for 
conipensaUon  under  the  terms  of  the  "Florida  Workmen's  Compensation 
Act"  to  hijured  employees  from  the  appropriations  made  for  the  payment 
of  necessai-y  and  regular  expenses  of  the  several  Institutions  so  listed  by 
you.  inasmuch  as  the  Board  has  chosen  to  act  as  a  self-insurer  as  pro- 
vided in  the  "Florida  Workmen's  Compensation  Act." 

I  base  my  opinion  upon  the  fact  that  the  "Florida  Workmen's  Com- 
pensation Act,"  which  is  Chapter  17481.  Laws  of  Florida,  Acts  of  1935, 
was  approved  by  the  Governor  on  May  25,  1935,  and  became  effective  on 
July  1.  1935.  The  said  Act  was  legally  enacted  as  a  law  prior  to  the  Ap- 
propriation Act.  Chapter  16772,  Laws  of  Florida,  Acts  of  1935.  which  was 
approved  by  the  Governor  on  June  10,  1935,  and  became  effective  on 
July  1,  1935.  Both  of  these  statutes  were  passed  at  the  same  session  of 
the  Legislatm^e  and  are  to  be  construed  together.  The  "Florida  Work- 
men's Compensation  Act"  specifically  provides  in  Section  2  that  the  word 
"employment"  includes  employment  by  the  State  and  all  political  sub- 
divisions thereof,  except  officers  elected  at  the  polls.  In  view  of  these 
facts  expenses  accruing  under  the  provisions  of  the  "Florida  Workmen's 
Compensation  Act"  would  be  embraced  within  the  provisions  appropriat- 
ing funds  for  necessary  and  regular  expenses  of  the  Board  of  Control 
and  the  institutions  under  its  control. 
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August  23,  1S35. 

BOARD  OF  CONTROL,  TERM  OF  MEMBERS 

Dear  Sir-' 

Replying  to  your  favor  of  the  19th  mst..  in  which  you  ask  the  opin- 
ion of  this  office  as  to  whether  or  not  a  member  of  the  Board  of  Control 
may  act  as  such  after  the  expiration  of  the  term  of  his  appointment  tts 
stated  in  his  commission,  I  beg  to  state  that  Section  775,  Compiled  Gen- 
eral Laws  of  Florida,  providing  for  the  appointment  of  the  members  of 
the  Board  of  Control,  provides  that 

"Their  terms  of  office  shall  be  for  four  years  and  until  their 

successors    are    appointed    and   qualified." 

It  is  not  necessary  that  the  commission  should  contain  a  clause  to 
the  effect  that  the  incumbent  shall  hold  office  until  his  successor  is  ap- 
pointed and  qualified.  The  law  fixes  this  provision  and  one  holding  a 
commission  for  the  foiir  year  term  or  for  any  unexpired  portion  thereof 
shall  hold  and  exercise  the  functions  of  the  office  after  the  expiration  of 
such  term  and  until  his  successor  is  appointed  and  ctuallfled. 


July  11.  I93S. 

BOARD  OP  CONTROL,  BORROWING  MONEY.  CHAPTER   16981 

OF  1935 

Dear  Sir-- 

I  have  your  inquiry  as  to  whether  or  not  Senate  Bill  No.  1044.  known 
as  the  "Educational  Institutions  Act  of  1935."  enacted  by  the  1B35  Florida 
Le^slature,  is  valid  under  the  Constitution  of  the  State  of  Florida. 

This  Act  authorizes  the  State  Board  of  Control  to  borrow  money  from 
any  Federal  Agency  for  the  construction  of  projects,  primarily  bulldingE, 
at  the  State  colleges  or  universities,  and  to  issue  revenue  certificates  evi- 
dencing the  obligation  of  the  State  Board  of  Control  for  the  repayment 
of  such  funds,  and  authorizing  such  Board  to  repay  the  money  borrowed 
with  interest,  over  a  term  of  years  from  the  proceeds  of  the  use  of  the 
projects  constructed  with  the  money  borrowed  from  the  Federal  agency. 

In  examining  this  Act  it  is  to  be  kept  clearly  in  mind  ttiat  the  Acv 
does  not  obligate  the  State  Board  of  Control  or  any  state  agency  to  pledge 
any  funds  save  those  to  be  derived  from  the  projects  constructed  with  the 
money  borrowed  from  the  Federal  agency.  Sections  10  and  11  of  the  Act 
distinctly  and  unequivocally  disclaim  any  purpose  or  permission  to  obli- 
gate the  State  of  Florida  in  any  way  for  the  repayment  of  such  funds 
from  its  general  revenues,  or  to  pledge  the  credit  of  the  state  for  the  re- 
payment of  such  funds. 


506  BIENNIAL  REPORT  OF  THE   ATTORNEY  GENERAL 

BOABD  OF  CONTROL   (Institutions  HUrher  Learning) 

It  would  not  be  suggested  that  the  Act  was  in  conflict  with  any  pro- 
vision of  the  Florida  Constitution  save  section  6  of  article  9,  by  which 
the  legislature  is  forbidden  to  is^us  state  bonds  except  for  the  purpose  02 
repelling  invasion  or  suppressing  insurrection. 

In  numerous  cases  since  the  adoption  of  the  Constitution  of  1885,  our 
Supreme  Court  has  announced  the  doctrine  that  the  State  shall  not  either 
directly  or  through  any  agency  pledge  its  credit  or  issue  its  binding  obli- 
gation except  for  the  purposes  specified  in  section  6  of  article  9  of  the 
Constitution.  Such  cases  have,  however,  always  related  to  the  issuance 
of  a  general  obligation  of  the  state  payable  out  of  the  general  revenues 
of  the  state  bearing  interest  and  payable  over  a  term  of  years.  An  in- 
stance of  such  adjudication  was  the  recent  case  of  Sholtz  vs.  McCord, 
150  So..  234.  decided  by  the  Supreme  Court  on  October  5,  1933.  In  that 
case  the  Board  of  Commissioners  of  State  Institutions,  that  is  to  say. 
the  State  Constitutional  Board  havmg  jurisdiction  of  the  several  institu- 
tions operated  by  the  state,  such  as  the  hospital  for  the  insane  and  the 
like,  was  about  to  procure  from  the  Federal  Government  a  loan  for  the 
purpose  of  erecting  certain  buildings  at  the  Florida  State  Hospital  for 
the  Insane  and  at  the  Florida  State  Prison.  It  was  the  agreement  of 
the  Board  of  Commissioners  of  State  Institutions  "to  pay  to  the  United 
States  from  State  funds  a  sum  of  money  monthly  or  annually  over  a 
period  not  exceeding  thirty  years  until  the  sum  to  be  repaid,  with  annual 
interest  thereon,  shall  have  been  paid."  (Per  Whitfield.  J.,  150  So,  236) 
The  Court  said: 

"Such  a  transaction  and  agreement  made  by  a  state  board 
for  a  state  purpose  would  m  effect  be  an  attempt  to  create  a 
binding,  continuing,  interest-bearing  contract  obligation  of  the 
state  to  pay  money  in  the  future,  that  would  violate  the  Intent 
of  the  provisions  of  section  6,  article  9.  of  the  Constitution,  that 
'the  legislature  shall  have  power  to  provide  for  issuing  state 
bonds  only  for  the  purpose  of  repelling  invasion  or  suppressing 
insurrections' ". 

fPer  Whitfield  J.  150  So.  236.) 

It  is  clear,  however,  tliat  the  funds  with  which  the  loan  was  to  be 
repaid  in  this  case  were  "state  funds,"  which  means  funds  derived  as 
revenue  of  the  State  of  Florida  by  due  process  of  law. 

A  case  almost  identical  m  principle  with  the  point  presented  by  your 
inquiry  as  to  the  validity  of  Senate  Bill  No.  1044  is  the  recent  case  of 
State  vs.  City  of  Miami,  152  So.  6,  decided  by  the  Supreme  Court  January 
22.  1934.  In  that  case  the  question  involved  was  whether  or  not  certifi- 
cates of  Indebtedness  issued  by  the  City  of  Miami  "to  realize  monies  to 
pay  for  constructing  certain  additions,  replacements,  and  improvements 
to  the  city  owned  water  supply  system"  were  valid.  The  suggested  in- 
validity of  such  certificates  of  indebtedness  was  that  the  certificates  of 
indebtedness  had  not  been  approved  by  a  majority  of  the  votes  cast  in 
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an  election  In  which  a  majority  of  the  free  holders  who  were  quatlfled 
electors  resided  in  the  City  of  Miami,  participated,  as  would  be  required 
by  section  6  of  article  9  of  the  Constitution  of  the  State  of  Florida,  as 
amended  at  the  1930  general  election,  if  such  certificates  of  Indebtedness 
were  in  substance  and  in  fact  bonds  of  the  City  of  Miami.  It  was  ad- 
mitted that  if  the  certificates  of  indebtedness  were  In  substance  bonds, 
that  is,  had  the  character  of  bonds,  then  their  Issuance  would  have  t» 
be  approved  by  such  an  election.  The  question  then  arose  as  to  whether 
or  not  such  certificates  of  indebtedness  were  bonds  of  the  City  of  Miami. 

The  certificates  of  Indebtedness  were  not  payable  from  the  general 
revenues  of  the  City  of  Miami  derived  from  taxation,  but  solely  out  of 
the  revenues  to  be  derived  from  the  operation  of  the  water  plant,  with 
respect  to  which  the  money  borrowed  and  ev^idenced  by  such  certificates 
of  indebtedness  was  spent.  The  Court  speaking  through  Chief  Justice 
Davis  <162  So.,  p.  12)  said: 

"  "  •  •  •  it  seems  clear  that  the  restrictions  imposed  on  mtmict- 
palitles  against  the  issuance  of  bonds  without  an  approving  vote 
have  no  application  to  that  form  of  municipal  Qnaiaclng  required 
to  t>e  done  in  order  to  keep  municipal  utilities  In  operation.  So 
long,  therefore,  as  such  financing  is  limited  to  the  borrowing  of 
money  solely  on  the  security  of  anticipated  utility  revenues,  when 
the  object  of  the  borrowing  and  the  contemplated  purpose  or  in- 
tended use  of  the  borrowed  funds  is  confined  strictly  to  a  rein- 
vestment of  the  same  in  the  existing  plant  thj-ough  which  such 
funds  have  been  earned,  in  order  to  make  it  more  efficient  or 
economical  in  operation,  or  to  enlarge  its  usefuMess  to  the  munic- 
ipality, the  borrowing  is  not  prohibited  by  the  Constitution." 
Again  the  Court  said: 

"The  statute,  the  resolution  of  the  city  commission,  and  the 
water  revenue  certificates  contemplates  a  loan  to  the  city  in  its 
proprietary  capacity  only,  such  loan  to  be  used  In  Improvements 
of  the  water  supply  system  of  the  city.  This  loan  is  to  be  repaid 
solely  from  the  net  revenues  derived  from  the  operation  of  the 
property  owned  by  the  city  for  corporate  purptKes,  and  not  other- 
wise, it  being  expressly  provided  in  section  9  of  the  authorizing 
resolution  that  "no  taxes  shall  ever  be  levied  and  no  moneys  shall 
ever  be  taken  or  diverted  from  any  funds  of  the  City  for  the  pay- 
ment of  the  principal  and  Interest  of  Water  Revenue  Certificates 
issued  hereunder,  except  as  hereinabove  expressly  provided.* " 
(Per  Chief  Justice  Davis,  152  So.'p.  13), 

The  Court  summarizing  and  concluding  this  significant  opinion  as 
follows: 

"So  the  substance  of  what  we  decide  in  this  case  Is  that  the 
contemplated  certificates  of  indebtedness  issued,  or  to  be  issued, 
by  the  city  of  Miami,  which  are  payable  out  of  the  income  of 


508  BIENNIAL  REPORT   OF  THE    ATTORNEY   GENERAL 

BOARD   OF  CONTROL    (Institutions  Higher  L.eitmLn?> 

proprietary  municipal  property  possessing  a  fixed  earning  capa- 
city, to-wit:  a  municipal  water  plant,  which  said  property  is  to 
be  repaired,  reconstructed  and  improved  for  the  necessary  pre- 
servation of  the  facilities  of  the  plant,  as  well  as  the  iaicidental 
protection  of  the  public  health  and  public  safety,  out  of  the  pro- 
ceeds derived  from  the  sale  of  such  certificates,  and  which  cer- 
tificates, according  to  their  expressed  phraseology,  and  accord- 
ing to  the  statutes  and  ordinances  under  which  they  are  author- 
ized and  issued,  are  payable  as  to  both  principal  and  interest 
solely  out  of  a  special  fund  to  be  created  and  established  out  of 
the  net  earnings  derived  from  the  operations  of  said  municipal 
water  plant,  which  constitutes  a  net  revenue  derived  and  to  be 
derived  solely  from  the  sale  of  water,  and  which  certificates  do 
not  create,  nor  purport  to  create,  a  general  obligation  upon,  or 
debt  against,  the  city,  and  cannot  be  enforced  or  collected  by  levy 
of  an  ad  valorem,  or  other  municipally  imposed  tax  upon  prop- 
erty or  business  transactions  situated  or  carried  on  within  said 
city  of  Miami,  or  made  a  chaise  of  any  kind  upon  the  property 
of  taxpayers,  or  upon  the  tax  resources  of  the  city  of  Miami,  are 
not  municipal  bonds  within  the  purview  of  section  6  of  article  9 
of  the  Constitution  of  the  State  of  Florida,  as  amended  in  1930, 
nor  are  they  "debts"  of  the  city  within  the  purview  of  the  city's 
statutory  debt  limit.  Such  water  revenue  certificates  are  not 
held  to  be  so  exempt  from  the  restrictions  of  the  Constitution 
because  they  are  designated  as  "certificates"  instead  of  "bonds," 
but  because  of  the  nature  of  the  actual  obligation  created  there- 
by, and  the  manner  in  which  payment  is  to  be  made  and  en- 
forced, as  hereinabove  stated." 

This  opinion  was  reaffirmed  by  the  Court  on  rehearing,  and  the  Court 
unanimously  adhered  to  the  conditions  first  arrived  at,  namely,  that 
the  certificates  of  indebtedness  were  not  bonds  of  the  City  of  Miami,  and, 
therefore,  would  not  have  to  be  approved  by  the  election  provided  for  by 
action  6  of  article  9  of  the  Constitution, 

This  case,  in  my  opinion,  is  a  decisive  answer  to  your  inquiry  as  to 
the  validity  of  Senate  Bill  No.  1044.  and  leads  me  clearly  to  the  con- 
clusion that  the  issuance  of  the  revenue  certificates  contemplated  in 
Senate  Bill  No.  1044  by  the  Board  of  Control  payable  only  out  of  revenues 
to  be  derived  from  the  use  of  the  projects  constructed  with  the  money 
borrowed  from  the  Federal  agency,  are  not  bonds  or  obligations  of  the 
State  of  Florida,  wliich  the  State  is  forbidden  to  issue  save  upon  the 
condition  set  out  in  sectiom  6  of  article  9  of  the  Constitution. 

Moreover,  this  case  seems  to  be  supported  by  the  weight  of  author- 
ity in  tills  country,  as  evidenced  by  the  following  decisions: 

Mcclain  vs.  Regents  of  the  University  et  a!..  124  Greg.  629,  265  Fac. 
412r 
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"This  Is  a  suit  to  enjoin  the  issuance  and  sale  of  bonds  in 
the  amount  of  $400,000  for  the  construction  of  a  dormitory  on 
the  campus  of  the  University  of  Oregon.  The  Regents  propose 
to  issue  and  sell  these  bonds  under  the  authority  of  Chapter  289, 
Laws  of  Oregon  for  1927,  which  provides  that  the  Boards  of  Re- 
gents of  the  State  Institutions  are  authorized  to  sell  bonds  for 
the  construction  of  dormitories  with  the  only  liability  against  a 
special  fund  to  he  made  up  exclusively  of  the  net  rentals  received 
therefrom.  The  Board  of  Regents  complied  with  the  reauire- 
ments  of  the  Act,  but  the  plaintiff  contends  that  the  Issuance  and 
sale  of  these  bonds  creates  an  indebtedness  of  the  State  of  Ore- 
gon in  violation  of  article  11,  paragraph  7  of  the  Constitution 
which  provides: 

'The  Legislative  assembly  shall  not  loan  the  credit 
of  the  State  nor  in  any  manner  create  any  debt  or  lia- 
bility which  shall  singly  or  in  the  aggregate  with  previ- 
ous debts  and  liabilities  exceed  the  sum  of  $50,000,00,' 

We  hold  that  the  "Regents  of  the  University"  ts  an  agencjr 
of  the  State  and  that,  therefore,  an  indebtedness  incurred  by  the 
State  University  is  the  indebtedness  of  the  State  within  the  con- 
stitutional limitation. 

We  next  inquire  whether  the  legislative  act  authorizing  the 
construction  of  a  dormitory  from  net  rentals  contravenes  a  con- 
stitutional provision  relative  to  a  limitation  of  indebtedness.  It 
does  not  purport  to  authorize  the  Board  of  Regents  to  contract 
any  indebtedness  other  than  to  pledge  on  tiehalf  of  the  University 
the  net  income  from  the  rentals  of  the  building.  In  the  event 
the  net  Income  from  rentals  ts  not  suf Sclent  to  pay  principal  and 
interest  on  the  bonds  there  is  no  resultinsr  liability  against  the 
University  or  the  State.  The  act.  therefore,  does  not  contem- 
plate nor  provide  for  the  levy  of  any  tax.  No  violation  of  the 
constitutional  provision  against  the  indebtedness  is  involved." 

State  vs.  Regents  of  the  University  of  New  Mexico.,  32  New  Hex. 
428,258  Pac.  412; 

"This  is  a  suit  for  an  injunction  on  behalf  of  the  State  by  the 
Attorney  General  seeking  to  enjoin  the  Regents  of  the  Unlv^- 
sity  from  putting  out  a  bond  issue  of  $190,000.00  of  buildine 
bonds.  The  bonds  are  proposing -to  be  issued  under  the  provis- 
ions of  Chapter  47,  Laws  of  1927,  and  are  in  accord  with  the  re- 
QUlrements  of  the  Act.  The  Attorney  General  argues  that  the 
proposed  bonds  are  In  effect  the  obligation  of  the  State,  and  •■ 
such  may  be  issued  only  in  compliance  with  the  provisions  of  sec- 
tion 8  of  article  9  of  the  Constitution,  which  requires  that  any  law 
authorizing  such  debt  shall  provide  for  an  annual  tax  levy  suffi- 
cient to  pay  interest  and  provide  a  sinking  fund,  and  each  law 
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shall  be  submitted  to  a  vote  of  the  people  for  approval,  neither 
of  which  requirements  have  been  complied  with.  The  Court 
holds  the  argument  unsound,  for  although  the  State  holds  legal 
title  to  the  lands  granted  by  Congress,  there  is  nothing  in  the 
Constitution  preventing  the  State  from  making  the  State  Uni- 
versity the  beneficiary  of  these  grants  and  empowering  it  to 
create  such  use  of  the  proceeds  or  income  therefrom  as  It  may  be 
deemed  proper.  The  University  by  section  11  of  article  12  of  the 
Constitution  was  made  owner  of  the  State  Educational  Institu- 
tions, the  income  whereof  may  be  used  by  the  University  in  such 
manner  as  a  state  may  by  law  provide.  The  tran action  contem- 
plated by  the  University  proposes  to  contract  with  the  bond- 
holders that  it  will  appropriate  out  of  its  income  sufficient  sums 
of  money  to  pay  interest  and  provide  a  sinking  fund  for  the  re- 
tirement of  the  bonds  issued.  The  University  simply  agrees  to 
pay  out  of  its  income.  This  will  not  be  an  obligation  of  the  State 
any  more  than  would  be  the  obligation  to  pay  the  salaries  of  the 
University  faculty.  The  proposed  bond  issue  does  not  come  with- 
in article  9,  paragraph  8  of  the  Constitution." 

Barbour   vs.   State   Board   of   Education,   92   Montana   321,    13   Pac. 
(2d>   225: 

"The  controversy  arose  out  of  the  action  of  the  State  Board 
of  Education  proposing  to  erect  certain  buildings  to  be  used  as 
dormitories  upon  the  campus  at  each  of  the  State  institutions. 
The  plan  Included  the  borrowing  of  money  sufficient  to  complete 
the  erection  of  at  least  two  dormitories,  the  security  for  the  re- 
payment of  which  was  to  consist  in  the  pledging  of  "net  income" 
from  the  operation  of  such  dormitories  when  complete.  The 
Board  of  Education  assumed  to  act  under  and  by  virtue  of  the 
provisions  of  Chapter  94,  Laws  of  1929.  and  the  Board  complied 
with  the  requirements  of  said  Act.  The  plaintiff  contends  that 
the  Act  is  null  and  void  and  of  no  force  and  effect  on  the  ground, 
first— that  it  is  a  wholesale  grant  of  legislative  power,  article  11. 
paragraph  11  of  the  Constitution;  second. — that  it  contravenes 
section  2  of  article  13  of  the  Constitution,  which  places  a  limita- 
tion upon  the  amount  of  a  debt  to  be  Incurred  without  submit- 
ting the  question  to  the  people  at  a  general  election.  As  to  the 
first  contention,  we  think  the  correct  rule  is  that  if  an  act  but 
authorizes  a  board  to  carry  out  the  definitely  expressed  will  of 
the  legislature,  it  is  not  vulnerable  to  the  criticism  that  it  carries 
a  designation  of  legislative  power.  At  first  blush,  it  might  appear 
that  the  constitutional  limitation  to  loan  the  credit  of  the  state 
might  be  an  obstacle  to  the  upholding  of  the  validity  of  this  Act 
since  it  is  obvious  that  the  Act  does  not  contemplate  that  the 
money  is  now  available,  and  it  makes  provision  for  the  borrow- 
ing of  money  for  the  erection  of  the  buildings  mentioned,  but  by 


BIENNIAL  REPORT    OF  THE   ATTORNEY   GENERAL  511 

BOARD  OF  CONTROL   {InsUtatloiu  Hl£ber  Learninc) 

the  very  terms  of  Chapter  94,  faith  and  credit  of  the  State  of 
Montana  are  not  Involved  in  the  issuance  of  the  certiflcatra  of 
indebtedness  referred  to,  neither  will  the  taxpayers  of  the  State 
ever  become  burdened  or  called  upon  to  repay  the  obligations 
which  may  be  created  in  furtherance  of  the  plan  which  the  reso- 
lution of  the  Board  of  Education  contemplates.  Therefore,  the 
transaction  does  not,  nor  does  the  law  offend  against  these  pro- 
visions of  the  Constitution." 

Fanning  et  al.  vs.  University  of  Minn.,  et  ai.,  183  Mtnn.  222,  230  N. 
E.  217: 

"This  is  a  taxpayer's  suit  to  enjoin  the  defendants  from  erect- 
ing a  dormitory  on  the  campus  of  the  University  of  Minnesota. 
The  Board  proposes  to  finance  the  building  of  the  dormitory  by 
using  the  net  earnings  of  the  dormitory,  the  campus  rentals,  and 
the  earnings  of  the  press,  and  to  anticipate  earnings  to  the  ex- 
tent of  $215,000.00,  by  undertaliing  to  apply  them  as  received  for 
money  now  to  be  advanced.  It  is  specified  in  detail  and  with 
some  repetition  that  neither  the  dormitory  nor  the  land  upon 
which  it  is  built,  nor  the  property  of  the  University,  or  the  State, 
saving  the  income  mentioned  shall  be  security;  and  no  personal 
or  debt  liability  rests  upon  the  State  Board,  the  University  or 
an  officer.  There  can  be  no  assertion  of  a  right  by  the  hoIdei*s 
of  the  bonds  against  University  property  except  the  specified  in- 
come. There  is  no  individual  liability,  or  State,  or  Board,  or 
University  money  obligation  sought  to  be  created.  Thereby  the 
proposed  transaction  does  not  create  or  contract  an  obhgation 
or  debt  of  the  State,  or  pledge  its  credit  within  the  inhibitions  of 
article  9.  paragraph  5  to  &  of  the  Constitution." 

It  is,  therefore,  my  opinion  that  this  Act  under  consideration  does 

not  violate  the  Constitution  of  Florida. 


November  9,  1936. 

THE  BOARD  OP  CONTROLS-GROUP  LIFE  INSURANCE  ON 

EMPLOYEES  OP  INSTTTUTIONS 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  November  5,  in  which  you  request 
my  opinion  as  to  the  legality  of  a  proposed  plan  to  put  in  force  group 
life  tasurance  affecting  the  employees  of  various  state  institutions.  The 
proposed  plan  is  to  incorporate  in  the  contracts  of  employment  provisions 
to  the  effect  that  the  compensation  is  a  certain  stated  salary  plus  paid-up 
group  life  insurance  for  one  year  in  a  stated  amount,  the  amoirnt  to  be 
fixed  in  accordance  with  the  salary  received  by  each  employee. 
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Substantially  this  same  plan  was  approved  by  my  predecessor.  Hon- 
orable Fred  H.  Davis.  In  an  opinion  dated  November  1,  1930.  The  follow- 
tng  is  from  that  opinion: 

"For  example,  in  the  case  of  the  school  board,  the  power 
of  the  school  board  would  extend  to  the  making  of  a  contract 
and  the  "fixing  of  compensation  of  school  teachers  and  other  em- 
ployees. The  power  to  fix  compensation  would  authorize  the 
board  to  pay  as  a  part  of  such  compensation  certain  insurance 
premiums  necessary  to  carry  on  a  system  of  group  insurance. 
But,  in  doing  so  the  school  board  would  only  be  executing  con-"* 
tracts  of  employment,  and  the  payment  of  the  premium  would 
merely  be  a  part  of  the  compensation  of  the  employees,  and 
would  be  paid  out  of  the  same  fund  as  that  from  which  the  sal- 
aries of  the  employees  are  now  being  paid." 

Under  Section  778,  Compiled  General  Laws  of  Florida.  1927,  the  Board 
of  Control  is  given  specific  authority  to  fix  the  compensation  of  employees 
and  provide  for  the  payment  thereof.  It  is  therefore  my  opinion  that 
the  Board  would  have  the  legal  authority  to  make  provision  for  group 
life  insurance  of  the  employees  of  state  institutions  in  their  contracts 
of  employment  as  outlined  by  you. 
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FLORIDA  STATE  AGRICULTURAL  AND  MARKET- 

ING  BOARD 

September  1.  1936. 

FLORIDA  STATE  AGRICULTURAL  MARKETING  BOARD— BUYERS 
PLATFORM,  PALMETTO,  FLORIDA 

Dear  Sir: 

Your  letter  of  the  6tli  ultimo  addressed  to  Hon.  has  been 

referred  by  him  to  this  office.  1  note  your  reference  to  property  the 
City  of  Palmetto  is  to  furnish  for  the  erection  of  a  buyers  platform  In 
said  City.  You  state  that  the  City  has  foreclosed  on  several  lots  and  has 
title  to  same  by  virtue  of  a  Master's  Deed  but  that  State  and  County 
taxes  are  outstanding  against  the  property  for  several  years.  1  further 
note  your  proposal  for  bringing  foreclosure  proceedings  in  belialf  of  the 
County  and  State,  making  the  City  a  party  and  your  further  susgea- 
tions  with  reference  to  the  City  deeding  the  property  for  the  taxes  and 
the  grantee  conveying  to  the  person  or  authority  taking  title  for  the 
buyers  platform. 

If  the  proposition  you  have  is  a  State  Marketing  project  the  lands 
sliould  be  conveyed  to  the  State  Agricultural  Marketing  Board  and  the 
.said  Board  would,  or  coiirse,  require  a  clear  title  to  lands  conveyed.  It 
seems  to  me  the  best  tiling  to  do  would  be  to  pay  the  taxes  if  it  is  possi- 
ble to  secure  the  money  for  same  rather  than  to  go  through  with  the 
possible  long  drawn  out  mortgage  foreclosure  proceedings.  In  this  con- 
nection I  assume  that  you  are  aware  that  Chapter  17.442  of  1935  repealed 
various  Sections  of  Chapter  14,572  of  1929  relating  to  foreclosure  of  tax 
liens.  If,  however,  it  should  be  determined  to  clear  the  title  by  forectog- 
ure,  as  suggested  by  you,  making  the  State  of  Florida  and  State  Comp- 
troller, as  well  as  the  County,  complainants,  I  would  suggest  that  the  pro- 
ceedings be  carried  through  sale  and  Master's  deed.  The  State  has  no 
desire,  however,  to  suggest  as  to  your  method  of  clearing  liUe  to  the 
lands  mentioned  but  will  insist  upon  abstract  of  title  showing  the  landi 
to  be  clear  in  all  respects. 


January  8.  1936. 

STATE  AGRICULTURAL  MARKETING  BOARD,  "COST  OF  OPERA- 
TION" INCLUDES  DEPRECIATION.  MAINTENANCE 
AND  RESERVES 

Dear  Sir: 

This  is  in  reply  to  your  communication  of  .January  third,  requesting 
my  opinion  as  to  whether  depreciation  or  r serves  for  ordinary  wear  and 


S14  BIENNIAL.  REPORT   OF  THE   ATTORNEY   GENERAL 

FLORIDA  STATE  AGRICULTURAL  AND  MARKETING  BOARD 

tear  are  a  part  of  the  cost  of  operation  of  markets  under  the  State  Mar- 
keting Board. 

Chapter  15860,  Laws  of  Florida,  Acts  of  1933.  provides  that  the  State 
Agricultural  Marketing  Board  may  "operate  the  plant  and  market  the 
materials  handled,  malie  such  charges  for  services  as  will  cover  the  cost 
of  operation."  The  Act  further  provides  that  the  funds  necessary  to  de- 
fray the  expenses  of  erecting  and  equipping  the  plant  or  plants  shall  be 
expended  from  the  General  Inspection  Fund,  with  the  provision  that  only 
such  funds  shall  be  used  for  the  erection  of  such  plants  as  are  available 
after  all  other  needs  of  the  Department  of  Agriculture  have  been  pro- 
lided  for  as  per  appropriation  during  each  fiscal  year.  The  effect  of 
these  provisions  is  to  distinguish  between  what  might  be  designated  cap- 
ital expenditures  and  cost  of  operation. 

The  following  is  a  statement  from  Words  and  Phrases,  Third  Series, 
Volume  5,  page  635,  construing  the  words  "operating  expenses"  in  a  situa- 
tion analogous,  at  least  in  principle,  to  the  one  with  which  we  are  con- 
fronted: 

"Chief  elements  to  be  considered  in  arriving  at  just  compen- 
sation to  telephone  company  are  'operating  expense,'  including 
administration,  labor,  interest,  taxes,  certain  items  of  repair, 
maintenance,  and  like,  'depreciation,'  physical  and  functional, 
including  wear  and  tear  of  property  by  use,  constant  destruction 
of  property  by  earth's  processes,  supercession  and  obsolescence 
of  machines  and  structuies  by  progress,  and  fair  return  upon 
present  fair  value  of  property  used  and  useful  in  pubUc  service. 
Micliisan  Public  Dtihties  Commission  v,  Michigan  State  Tele- 
phone Co..  200  N.  W.  749,  781,  323  Mich.  858." 

It  is  my  opinion  that  the  words  "cost  of  operation"  in  said  statute 
are  sufficiently  comprehensive  to  include  depreciation  and  maintenance 
costs  and  reserves. 


March  15.  1939. 

COLLECTION  OF  LICENSE  FEE  BY  CITY   OF  SANFORD,   Fi-ORIDA. 

PROM  STALL  HOLDERS  WHO  SELL  PRODUCE  IN  RENTED 

STALLS  AT  STATE  FARMERS  MARKET 

Deto"  Sir' 

This  is  in  response  to  your  request  for  my  official  opinion  as  to  the 
legality  of  the  city  officials  of  Sanford  collecting  license  fees  from  stall 
holders  who  sell  produce  in  rented  stalls  at  the  State  Farmers  Market  in 
the  City  of  Sanford.    You  state  that  the  set-up  is  as  follows: 

The  State  Marketing  Bureau  in  cooperation  with  other  agencies  has 
erected  a  public  market  place;  that  a  farmer  rents  a  stall  in  which  he 
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places  his  products,  in  and  from  wliich  the  farmer  himself  sells  the 
products  of  his  own  raising  or  production.  Section  1270  of  the  Compiled 
General  Laws  of  1927,  provides  as  follows: 

"All  farm  and  grove  products  and  products  manufactured 
therefrom,  except  intoxicatine  liquors,  wines  or  beer,  shall  be  ex- 
empt from  aU  forms  of  license  tax.  state,  county  and  municipal, 
when  the  same  is  being  offered  for  sale,  or  sold  by  the  farmer  or 
grower  producing  the  said  products." 

From  the  facts  as  stated  by  you.  it  is  my  opinion  that  the  farmers 
selling  their  celery,  oranges,  lettuce,  vegetables  and  other  home  grown 
products,  are  free  and  exempt  froni  all  forms  of  license  taxes,  state,  county 
and  municipal,  where  these  products  are  produced  by  the  farmer  and  sold 
by  himself.  If  a  farmer,  however,  should  purchase  vegetables  and  prod- 
ucts grown  by  other  farmers  and  place  them  in  his  stall  and  sell  and  dis- 
pose of  them,  then  I  thlnfe  this  exemption  would  not  cover  him.  The 
Section  of  the  law  above  quoted  seems  to  be  clear,  and  so  long  as  it  is 
followed  I  think  no  license  tax  is  due  the  city,  the  State  or  the  county. 
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STATE  BOARD  OF  BEAUTY  CULTURE 

August  11,  1936. 

STATE  BOARD  OF  BEAUTY  CULTURE  AND  VOCATIONAL  SCHOOLS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  June  27,  1936,  with  reference  to 
the  State  Board  of  Beauty  Culture  Examiners  and  Vocational  Schools. 
Your  inquires  appear  to  be  as  to  whether  the  Beauty  Culture  Act  ap- 
phes  to  Vocational  Schools  and  as  to  whether  the  State  Board  of  Beauty 
Culture  is  authorized  to  examine  students  from  a  Vocational  School  and 
issue  them  certificates  of  registration  and  permit  them  to  practice 
in  the   State  of  Florida. 

In  order  to  answer  your  inquires  it  appears  proper  to  consider  the 
Beauty  Culture  Act  in  connection  with  the  State  and  Federal  Vocational 
School  statutes. 

The  original  Federal  Vocational  Education  Act  was  passed  and  ap- 
proved Pehruary  23.  1917.  and  is  now  comprised  in  Sections  11  to  29  of 
Title  20,  U.  S.  Code,  Annotated,  and  Sections  15(c)  to  15(g)  of  the  1935 
Cumulative  Annual  Pocket  Fart  to  said  Title  and  Code,  in  which  is  also 
Included  an  amendment  to  Section  17  of  said  Title, 

The  Federal  Act  makes  an  appropriation  for  the  purpose  of  co- 
operating with  the  States  in  paying  the  salaries  of  teachers,  supervisors 
and  directors  of  agricultural  subjects  and  teachers  of  trade,  home  eco- 
nomics and  industrial  subjects  and  in  the  preparation  of  teachers  of 
such  subjects.  The  said  statute  also  provides  that  to  secure  the  benefits 
of  such  appropriations  any  State  may  through  its  legislative  authority 
accept  the  provisions  of  the  Act  and  designate  or  create  a  State  Board 
with  power  to  co-operate  with  the  Federal  Board  for  vocational  educa- 
tion. The  said  Act  also  provides  that  the  State  Board  shall  prepare  plans 
showing  the  kinds  of  vocational  education  proposed,  the  kinds  of  schools 
and  equipment,  courses  of  study,  methods  of  instruction,  qualiflcations 
of  teachers  and  plans  for  the  training  of  teachers,  and  that  such  plans 
shall  be  submitted  to  the  Federal  Board  for  approval  if  found  in  con- 
formity with  the  provisions  and  purposes  of  the  Act.  Annual  reports 
are  also  required  of  the  State  Board.  Said  Act  also  provides  that  the 
controlling  purpose  of  such  education  shall  be  to  fit  for  useful  employ- 
ment. 

The  original  State  Vocational  Education  Act  was  passed  as  Chapter 
7376.  Acts  of  1917.  and  as  amended  is  now  comprised  as  Sections  840 
to  847,  Compiled  General  Laws  of  Florida,  1927.  Said  Act  accepts  the 
provisions  of  the  Federal  Act  and  creates  the  State  Board  of  Education 
as  the  State  Vocational  Educational  Board  which  is  authorized  to  co- 
operate with  the  Federal  Board.    Said  Board  is  authorized  to  formulate 
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plans  for  the  promotion  of  vocational  education  in  agricultural,  trade 
and  industrial,  and  home  economics  subjects  as  an  essential  and  in- 
tegral part  of  the  public  school  system  of  the  State  and  to  provide  for 
the  preparation  of  teachers  in  such  subjects.  It  is  authori^d  to  pro- 
mote the  establishment  by  local  communities  of  schools;  to  prescribe 
qualifications  of  teachers  and  to  have  full  authority  to  provide  for  the 
certification  of  such  teachers  or  to  establish  such  schools  under  its  own 
direction  and  control,  and  it  is  given  full  authority  to  establish  and 
determine  by  general  regulations  the  quahfications  of  teachers.  The  said 
Act  also  provides  that  the  Board  of  Public  Instruction  of  any  County 
may  establish  and  maintain  such  vocational  schools  and  may  use  any 
monies  raised  by  public  taxation  therefor. 

The  Beauty  Culture  Act  is  comprised  in  Chapter  16,600.  Acts  of 
1935.  Said  Act  creates  a  State  Board  of  Beauty  Culture  Examiners 
consisting  of  three  members  appointed  by  the  Governor  and  to  be  con- 
firmed by  the  Senate.  The  said  Act  makes  it  unlawful  to  practice  beauty 
culture  without  a  certificate  of  registration  issued  by  said  Board  or  to 
teach  in  a  school  of  beauty  culture  without  a  certificate  of  registered 
beauty  culture  teacher  issued  by  the  Board.  It  is  also  provided  that  it 
shall  be  unlawful  to  operate  a  school  of  beauty  culture  unless  under  the 
direct  supervision  and  management  of  a  regLstered  beauty  culture  teach- 
er. Among  the  qualifications  to  receive  a  certificate  of  registration  to 
practice  beauty  culture  are  giaduation  from  a  school  of  beauty  culture, 
approved  by  the  Board,  and  the  passing  of  a  satisfactory  examination 
conducted  by  the  Board.  It  is  also  provided  that  no  school  of  beauty 
culture  shall  be  approved  unless  its  Instructors  and  beauty  culture  teachers 
are  registered  beauty  culture  teachers  under  said  Act,  It  is  also  pro- 
vided that  no  school  of  beauty  cultm'e  shall  enroll  or  admit  any  student 
unless  such  student  filed,  in  duplicate,  a  verified  application  of  such 
form  as  the  State  Board  of  Beauty  Culture  Examiners  may  prescribe. 
It  is  also  provided  that  certificates  of  registration  shall  be  renewed  an- 
nually and  that  the  required  fee  should  be  paid.  The  fee  to  be  paid  by 
applicant  for  examination  to  receive  a  certificate  to  teach  beauty  culture 
is  $100.00  and  for  the  issuance  of  the  certificate  a  fee  of  $50.00  Is 
prescribed.  The  fee  required  of  an  appUcant  for  exammation  to  de- 
termined his  or  her  preliminary  education  is  $5,00.  The  fee  to  be 
paid  for  the  renewal  of  a  certificate  to  teach  beauty  culture  is  $100.00. 

I  find  only  a  few  Court  decisions  that  are  in  any  way  helpful  In 
answering  your  inquires.  Since  a  construction  of  all  of  the  above  men- 
tioned statutes  is  necessary  I  quote  the  second  headnote  of  the  decision 
of  our  Supreme  Court  in  the  case  of  City  of  St,  Petersburg,  et  al.  vs. 
Pinellas  County  Power  Company.  57  Pla.   313.   100  So,   509.   as  follows: 

"The  legal  presumption  is  that  the  Legislature  did  not  in- 
tend to  keep  really  contradictory  enactments  in  the  statute  book, 
or  to  effect  so  important  a  measure  as  the  repeal  of  a  law  with' 
out  expressing  an  intent  to  do  so.     An  mterpretation  leading  to 
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such  a,  result  should  not  be  adopted,  unless  It  be  inevitable. 
The  rule  of  construction  in  such  cases  is  that,  if  the  courts  can 
by  any  fair,  strict,  or  Uberal  construction  find  for  the  two  pro- 
visions a  reasonable  field  of  operation,  without  destroying  their 
evident  intent  and  meaning,  preserving  the  force  of  both,  and 
construing  them  together  in  harmony  with  the  whole  course  of 
legislation,  it  is  their  duty  to  do  so." 

Your  attention  is  also  called  to  the  case  of  Worth  vs.  Board  of 
Public  Instruction  (1933),  177  Ga.  168,  170  S.E.  77,  in  which  it  was  held 
that  a  taxpayer  operating  a  biKiness  college  was  not  entitled  to  enjoin 
the  Savannah  Board  of  Education  from  conducting  courses  in  book- 
keeping, stenography  and  typewriting  notwithstanding  the  allegedly  con- 
stituted illegal  expenditure  of  public  funds  and  funds  received  under  the 
Ffederal  Vocational  Education  Act. 

Your  attention  is  further  called  to  the  decision  of  our  Supreme  Court 
in  the  case  of  Robinson  vs.  Keefe,  et  al.,  11  Fla.  701,  149  So.  638.  in 
which  it  was  held  that  Chapter  16.088,  Acts  of  1933,  the  Anti-nepotism 
statute,  did  not  repeal  or  modify  school  laws  relating  to  examination. 
certification  and  employment  of  qualified  public  school  teachers  on  the 
basis  of  merit.  It  was  recited  in  the  body  of  the  opinion  that  the  laws 
of  Florida  relating  to  the  nomination  and  employment  of  school  teach- 
ers are  complete  in  themselves. 

It  appears  that  the  State  Vocational  Education  Act  is  complete 
within  itself  as  to  the  qualification,  examination  and  certification  of 
teachers  of  vocational  subjects.  It  also  appears  from  the  Federal  Voca- 
tional Act  that  the  controlling  purpose  of  such  education  shall  be  to  fit 
for  useful  employment.  Both  the  State  and  Federal  Vocational  Acts 
have  been  in  effect  since  1917,  and  it  is  my  information  that  a  school 
for  the  teaching  of  beauty  culture  under  the  provisions  of  .said  Voca- 
tional Acts  has  been  in  operation  by  and  under  the  Board  of  Public 
Instruction  of  Duval  County  for  the  past  three  years  and  ttoat  a  similar 
school  has  been  recently  inaugurated  under  the  Board  of  Public  In- 
struction of  Pinellas  County  In  the  City  of  St.  Petersburg.  It  appears 
that  the  main  purpose  of  the  vocational  schools  is  to  fit  for  useful  em- 
ployment and  it  appears  that  the  main  purpose  of  the  Beauty  Culture 
Act  is  to  control  the  practice  of  beauty  culture. 

m  view  of  the  above,  it  is  my  opinion  that  the  Legislature  of  1935 
in  the  passage  of  the  Beauty  Culture  Act.  Chapter  16.800,  did  not  con- 
template that  the  same  should  annul  or  supersede  the  Vocational  Edu- 
cation statutes.  It  is,  therefore,  my  opinion  that  the  provisions  of  the 
Beauty  Culture  Act,  with  reference  to  examination  and  certification  of 
teachers  of  beauty  culture  in  vocational  schools  and  with  reference 
to  certification  of  students  in  such  schools  and  with  reference  to  ap- 
proval of  such  schools,  do  not  apply.  It  is  my  opinion  further  that 
graduates  in  beauty  culture  from  such  vocatior|U  schools  must  take  the 
same  examination   as   other  applicants   to  practice  beauty   culture  and 
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must  be  certificated  hy  the  State  Board  of  Beauty  Cultiire  Examiners 
before  they  can  practice  beauty  culture.  Such  graduates  would  be  en- 
titled to  such  examination  and  certification  regardless  of  any  prohib- 
itory provisions  of  the  Beauty  Culture  Act  with  reference  to  quaUfl- 
catlons  of  students  to  enter  beauty  culture  schools  and  with  reference 
to  the  approval  of  such  schools  by  the  said  Board,  This  construction 
preserves  the  fundamental  purpose  of  the  Vocational  Act  to  fit  tor  useful 
employment  and  also  preserves  the  fundamental  purpose  of  the  Beauty 
Culture  Act  to  regulate  and  control  the  practice  of  beauty  culttire. 


IMarch  10.  193«. 

BOARD  OP  BEAUTY  CXJLT0RE— RESIDENCE  OR  DOMICILE 

Dear  Sir: 

Answering  your  letter  of  the  Bth  Instant,  making  Inquiry  as  to  what 
constitutes  a  resident  of  this  State  I  beg  to  say  that  one's  legal  domicile 
or  residence  is  the  place  of  his  permanent  home,  A  person  may  estab- 
lish his  permanent  home  and  domicile  anywhere  he  chooses,  but  when 
he  goes  to  a  particular  place,  that  is  a  cotmty  or  state,  and  there  makes 
up  his  mind  that  that  cotmty  or  state  is  going  to  t>e  his  home,  and  that 
Is  the  place  to  which  he  will  return  when  he  goes  away,  and  It  is  the 
place  where  he  will  vote  if  he  wishes  to  exercise  the  right  of  suffrage, 
and  it  is  the  place  he  intends  for  his  citizenship  to  be  and  remain,  then 
that  place  is  and  becomes  his  legal  domicile  and  residence.  It  is  im- 
material that  he  may  have  to  leave  that  place  for  periods  of  time  Id 
performine  his  duties  in  business  or  otherwise,  but  If  that  is  the  place 
which  he  intends  to  be  his  permanent  home  and  domicile,  and  it  is  the 
place  to  which  he  retiu'ns,  then  It  continues  to  be  his  legal  domicile  and 
residence.  In  other  words,  legal  domicile  and  residence  is  a  matter  of 
both  fact  and  intention,  coupled  with  the  actual  making  up  ot  the  mUid 
that  a  partictilar  place  is  to  be  a  permanent  home  and  domicile. 


April  1.  1936. 

BEAUTY    CULTURE    BOARD— REFUNDS    TO    APPLICANTS 
FOR  CERTIFICATES 

Z>eor  Sir: 

I  am  in  receipt  of  your  letter  of  the  3Gth  ultimo  advising  that  the 
Beauty  Culture  Board  has  a  considerable  amount  of  money  for  which 
they  are  now  unable  to  Issue  licenses  in  accordance  with  Chapter  16,800, 
Acts  of  1935.  and  they  desire  to  deposit  the  same  in  the  State  Treasury 

since  they  are  unable  to  return  the  amounts  paid  by  some  applicants 
on  account  of  applicants  leaving  without  giving  a  new  address  and  in 
some  instances  being  dead,  and  for  numerous  other  reasons.    You  make 


520     BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 
STATE  BOARD  OF  BEAUTT  CULTURE 

inquiry  if  said  money  should  be  deposited  in  the  State  Treasury  whether 
they  would  have  authority  under  Section  23  of  said  Act  to  make  refunds 
by  the  Comptroller  drawing  warrants  on  the  State  Treasury  when  it 
may  be  determined  that  a  refund  should  be  made. 

Section  23  of  said  Act  reads  as  follows: 

"All  moneys  received  by  the  Board  under  this  Act  shall  be 
paid  to  the  Secretary  of  the  Board,  who  shall  give  a  receipt  for 
same  and  shall  at  the  end  of  each  month  report  to  the  State 
Comptroller  the  total  amount  of  money  received  on  behalf  of 
the  Board  from  all  sources,  and  shall  at  the  same  time  deposit 
with  the  State  Treasurer  the  entire  amount  of  such  receipts,  and 
the  State  Treasurer  shall  place  the  money  so  received  in  a  special 
fund  known  as  the  'State  Board  of  Beauty  Culture  Examiner's 
Fund',  which  fund  is  hereby  created.  Such  fund  shall  be  ex- 
pended in  accordance  with  law  for  all  necessary  and  proper 
expCTises  in  carrying  out  the  vrovisions  of  this  Act  upon  proper 
claim  approved  by  said  Board  or  a  finance  committee  thereof, 
and  is  hereby  annually  appropriated  for  such  purposes," 

You  will  note  that  said  Section  provides  for  the  fund  to  be  expended 
in  carrying  out  the  provisions  of  said  Act.  I  find  no  provision  in  said 
Act  for  refunds  as  above  mentioned. 

In  this  connection  your  attention  is  called  to  Article  IX,  Section 
4  of  the  State  Constitution,  reading  as  follows; 

"No  money  shall  be  taken  from  the  State  Treasury  except 
in  pursuance  of  appropriations  made  by  law." 

In  view  of  the  above  constitutional  provision  and  the  fact  that  I 
find  no  statute  authorizinB  such  refunds,  it  would  appear  that  refunds 
from  the  monies  in  the  State  Treasury  by  the  said  Board  can  not  be 
made  without  a  legislative  act  providing   for  the  same. 
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February  12,  1938. 

DYERS   AND  CLEANERS  BOARD   OFFICERS— CONTRIBUnONS  TO 

Dear  Sir: 

1  have  your  letter  of  the  8th  inst.,  caUing  attention  to  Chapter  16,- 
979,  Laws  of  Florida,  Acts  of  1935,  relating  to  cleaning,  dyeing  and  press- 
ing and  creating  a  State  Board.  You  refer  to  the  provisions  of  the  statute 
for  $25.00  license  fees  for  the  year  1935  and  ^3.00  Ucense  fees  thereafter, 
and  call  attention  to  the  difficulty  of  operating  on  the  reduced  fees.  You 
also  state  that  many  Cleaners  of  the  State  have  expressed  a  desire  to 
make  contributions  in  order  to  carry  on  the  work  of  the  department  and 
make  inquiry  if  you  can  accept  such  contributions  and  use  the  same  for 
the  expenses  of  the  department. 

In  reply  I  call  your  attention  to  Section  7486,  Complied  General  Laws 
of  Florida,  1927,  reading  as  follows: 

"It  shall  be  unlawful  for  any  officer,  State,  county  or  muni- 
cipal, or  any  public  appointee,  or  any  deputy  of  any  such  officer 
or  appointee,  to  exact  or  accept  any  reward,  compensation,  or 
other  remuneration  other  than  those  provided  by  law,  from  any 
person  whatsoever  for  the  performance,  non-performance  or  vio- 
lation of  any  law,  rule  or  regulation  that  may  be  incumbent  upon 
the  said  officer  or  appointee  to  administer,  respect,  perlorm,  exe- 
cute or  to  have  executed:  Provided,  that  nothing  herein  shall  be 
construed  so  as  to  preclude  a  sheriff  or  his  deputies,  city  marshal 
or  policeman  from  accepting  rewards  or  remuneration  for  ser- 
vices performed  in  apprehending  any  criminal." 

Your  attention  is  also  called  to  22  Ruling  Case  Law  540,  Public  Offi- 
cers 238,  which  contains  the  following  language: 

"It  is  a  principle  of  the  common  law  that  an  officer  oiight  not 
to  take  money  for  doing  his  duty,  but  that  he  should  perform  his 
official  duties  without  other  reward  or  compensation  than  such 
as  is  fixed  and  allowed  by  law.  Therefore  a  public  officer  cannot 
recover  compensation  from  third  persons  for  the  performance  of 
acts  within  the  scope  of  his  official  duty,  even  though  the  acts 
were  performed  at  their  request,  or  though  they  may  have  ex- 
pressly promised  to  pay  him.  A  promise  made  under  such  cir- 
cumstances is  contrary  to  public  policy  and  cannot  be  enforced. 
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SECTION  14 

STATE  BOARD  OF  EDUCATION 


September  26,  1935. 

STATE  BOARD  OP  EDUCATION— PARTICIPATION  IN  REFUNDING 
OPERATIONS— PINELLAS  COUNTY 

Dear  Sir: 

This  acknowledges  your  of  September  25,  1935,  requesting  my  opinion 
concerning  a  proposed  resolution  to  be  passed  by  the  State  Board  of  Edu- 
cation with  reference  to  its  pai'ticipation  in  the  refunding  operations  of 
Pinellas  County.  The  bonds  involved  are  Pinellas  County  SVa';'-  coimty- 
wide  highway  bonds,  part  of  which  are  in  the  State  School  Fund,  and 
another  part  an  investment  for  the  Agricultural  College  Fund. 

As  ruled  in  my  opinion  of  October  7,  1933,  (1933-34  Report,  page 
161),  the  State  Board  of  Education  has  authority  to  accept  refunding 
bonds  in  Ueu  of  bonds  held  as  investments  of  the  educational  funds  of 
the  State  under  its  direction  and  management. 

Such  power  to  accept  refunding  bonds  necrasarily  impUes  the  power 
to  malie  concessions  with  reference  to  principal,  interest,  maturity  dates, 
etc.,  as  well  as  the  power  to  pay,  along  with  other  bondholders,  the  ser- 
Tice  charges  necessary  to  carry  out  the  refunding  operations. 

However,  I  would  advise  the  Board  not  to  accept  Option  1  as  con- 
tained in  the  proposed  letter  of  transmittal  incorporated  into  the  said 

resolution. 

As  to  Option  2,  sub-paragraph  (f )  thereof  has  to  do  with  the  situa- 
tion which  will  arise  in  the  event  the  actual  exchange  of  bonds  Is  not 
consummated  prior  to  April  2,  1936,  and  authorizes  the  trustee  bank  to 
permit  endorsements  approved  by  the  named  counsel  to  be  placed 
upon  the  bonds  prior  to  their  return  to  the  State  Board  of  Education; 
such  endorsements  will  have  as  their  objective  an  alteration  in  the  terms 
of  the  original  bonds  so  that  the  same  wlU  be  payable  as  far  as  is  legally 
possible,  in  accordance  with  the  terms  of  payment  of  the  refunding  bonds. 
While  I  beUeve  that  the  State  Board  of  Education  has  power  to  permit 
such  alteration  in  the  terms  of  the  bonds  involved,  I  feel  that  it  would 
probably  be  better  to  not  bind  its  hands  until  it  is  determined  that  such 
refunding  bonds  cannot  be  delivered  and  exchanged. 
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SECTION  15 

ENGINEERING  EXAMINERS 

July  17.  1B3S. 

ENGINEERS— EXAMINATION 
Dear  Sir-- 

I  am  in  receipt  of  your  letter  of  the  27th  ultimo  making  inquiry  If 
the  State  Board  of  Engineering  Examiners  is  authorized  to  require  the 
re -examination  of  a  registered  engineer  for  failure  to  comply  with  Sec- 
tion 3631.  Compiled  General  Laws  of  Florida,  1927.  which  requires  pro- 
fessional engineers,  registered  under  the  law,  who  desire  to  continue  the 
practice  of  their  professions  to  pay  annually  to  the  Secretary  of  the 
Board  a  fee  of  $5.00  on  or  before  a  day  to  be  fixed  by  the  Board  for  which 
fee  a  renewal  certificate  of  registration  for  the  current  year  shedl  be 
issued. 

In  reply  I  beg  to  say  I  find  nothing  in  the  law  relating  to  the  exam- 
ination and  registration  of  professional  engineers  which  authorizes  the 
State  board  of  Engineering  Examiners  to  require  the  re-examination  of 
registered  engineers  for  such  failure  to  comply  with  such  Section,  but  it 
appears  that  any  registered  engineer  desiring  to  resume  the  practice  of 
his  profession  may  pay  the  fee  prescribed  by  said  Section  and  be  entitled 
to  a  renewal  certificate  of  registration  for  the  current  year. 
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SECTION  IS 

COMMISSIONERS  OF  STATE  INSTITUTIONS 


March  16,  1936. 

BOARD  OP  COMMISSIONERS  OF  STATE  rNSTITUTIONS--CON- 

TRACTS  WITH  ARCHITECTS  IN  FEDERAL  EMERGENCY 

ADMINISTRATION  PUBLIC  WORKS 

Dear  Sir: 

You  have  handed  me  your  file  in  connection   with  certain  corres- 
pondence had  by  you  with  Honorable — ,  Acting  State  Director, 

Federal  Emergency  Administration  of  Public  Works, 

This  file  reflects  the  fact  that  Mr.  hitherto  requested  of 

you  certified  copies  of  firm  agreements  between  the  Board  of  Coramls- 
Eioners  of  State  Institutions  and  certain  architects,  in  connection  with 
construction  programs  of  State  institutions.  It  appears  that  you  have 
transmitted  to  Mr, ■ certified  copies  of  all  agreements  In  con- 
nection with  the  matter,  which  were  available;  and  that  Mr.  

states  that  such  agreements  do  not  appear  to  be  sufficient  because,  first, 
they  consist  of  letters  which  he  states  do  not  appear  to  have  been  writ- 
ten by  duly  authorized  representatives;  and.  second,  there  does  not  ap- 
pear to  have  been  a  meeting  of  the  minds  of  the  parties  as  to  what  work 
was  to  be  performed,  and  as  to  the  amount  of  money  to  be  paid  therefor. 
He  further  states  that  the  offer  and  acceptance  letters,  and  the  terms 
therein  contained,  do  not  seem  to  reflect  the  project  or  the  project  cost; 
and  that,  as  submitted,  he  cannot  approve  the  contract  in  such  form. 

As  you  know,  a  bilateral  contract  is  one  which  binds  both  parties 
thereto  to  performance  in  accordance  with  Its  terms;  and  a  unilateral 
contract  binds  the  offerer  upon  acceptance  by  act  of  the  offeree.  There 
appears  to  be  no  question  but  that  the  Board  of  Commissioners  of  State 
Institutions  would  be  bound  upon  these  letters,  provided  that  the  work 
therein  outlined  was  performed  by  the  offeree.  It  is  my  understanding 
that  all,  or  substantially  all,  of  the  work  required  to  be  done  by  the  archi- 
tects tn  question,  has  been  done,  so  that  little  remalr^  to  do  except  to 
pay  a  residue  of  commissions.  In  this  situation,  it  seems  rather  unduly 
technical  to  raise  the  question  that  the  representatives  of  the  architect 
were  not  authorized  to  enter  into  such  agreements.  Indeed,  there  is  no 
Indication  of  any  such  lack  of  authority.  The  position  taken  is  simply 
that  there  is  no  affirmative  showing  of  such  authority.  If  the  Acting 
State  Director  requires  it,  of  course  it  will  be  necessary  to  comply  with 
his  directions,  and  take  such  supplemental  memoranda  or  affidavits  as 
will  show  conclusively  what  already  appears  to  be  the  fact,  namely,  that 
all  parties  to  the  agreements  intended  to  bind  themselves  thereby,  and 
that  they  ware  entered  into  by  and  between  authorized  representatives  of 
the  parties  in  question. 
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This,  however,  would,  at  this  late  date,  appear  to  be  rather  useless, 
as  all  of  the  parties  to  the  instruments  in  question  have  treated  the  same 
as  If  they  were  binding,  and  have  performed  strictly  in  accordance  there- 
with. 


July  l«,  1936. 

BOARD  OF  COMMISSIONERS  OF  STATE  INSTITUTIONS— PEES  OP 

ARCHITECTS 

Dear  Sir: 

X  am  In  receipt  of  your  letter  of  the  10th  instant  advising  that  your 
office  is  unable  to  agree  with  the  architect  as  to  his  fees  on  said  con- 
struction projects  at  the  Florida  State  Hospital  and  enclosing  what  pur- 
ports to  be  agreements  on  the  several  projects  in  the  form  of  letters. 
under  dates  of  July  Id,  1934.  August  19.  1935.  and  October  9,  1935,  all  of 

which  were  addressed  to  Mr, ,  Daytona  Beach  Florida,  the  first 

appearing  to  have  been  signed  by  "Representative,  Board  of  Commission- 
ers of  State  Institutions"  and  the  last  two  appearing  to  have  been  signed 
by  "Secretary  to  the  Board."  You  further  state  that  it  is  suggested  by  the 
architect  that  the  matter  be  submitted  to  this  office  and  that  he  would 
be  wining  to  abide  by  our  decision.  You  further  state  your  views  rela- 
tive to  the  matter,  together  with  the  views  of  the  architect. 

You  list  the  4  projects,  showing  estimated  cost  and  also  contract 
award  in  each  instance  as  follows: 

Estimated  Cost  Contract  Award 

GENERAL  HOSPITAL 

(Project   No.  2)    1109.494  $100,000 

White  Women's  Ward 

(Project   No.   1) 192.528  153,500 

Col.  Women's  Ward 

(Project  No.   3)     .- 85,797  87.000 

Tubercular  Hospital 

(Project  No.   4) 128.085  1B9.500 

You  further  list  what  you  consider  to  be  the  correct  fee  due  ths 
architect  on  each  project,  as  follows: 

General    Hospital 3%  of  $109,498  00  $3,284.82 

White  Women's  Ward 3%  of     153,500.00  4.805.00 

Col.  Women's  Ward S%  of      87.000.00  2.610.00 

Tubercular  Hospital  3%  of    133.208.40  3.996.25 


Total... $14,498.07 

Tlir  above  mentioned  letter  of  July  18.  1934,  appears  to  relate  to  the 
Ocneral  Hospital,  listed  as  Project  No.  2.    The  third  paragraph  of  said 
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letter  provides  that  the  eompensation  of  said  worfc  shall  be  at  the  rate 
of  3%  based  on  the  estimate  of  the  job.  Since  the  estimated  cost  of  this 
project  is  $109,494.00  it  would  appear  that  the  amount  due  the  architect 
on  said  project  would  be  39t  of  said  amount,  or  $3,284.82,  as  listed  by  you. 

The  above  mentioned  letter  of  August  19,  1935,  appears  to  relate  to 
the  Tubercular  Hospital,  or  Project  No,  4.  Paragraph  3  of  said  letter 
provides  that  compensation  for  this  work  shall  be  at  the  rate  of  39c  based 
on  the  actual  cost  of  constructing  the  building  by  contract.  This  para- 
graph fixes  the  cost  of  construction  as  the  basis  of  payment  and  this 
basis  is  not  changed  or  affected  by  the  subsequent  paragraph  relating  to 
the  duties  of  the  architect,  since  it  appears  the  Board  did  not  require 
performance  by  the  architect  under  such  subsequent  paragraph.  It, 
tJierefore,  appears  that  the  amount  due  the  architect  on  said  project 
would  be  3'^'t  of  said  contract  award,  or  actual  cost  of  construction,  in  the 
sum  of  $169,500.00,  which  would  amount  to  $5,085.00,  instead  of  the  sum 
of  $3,996.25,  listed  by  you. 

The  above  mentioned  letter  under  date  of  October  9,  1935,  appears  to 
relate  to  White  and  Colored  Women's  Wards,  or  Projects  No.  1  and  No,  3. 
Paragraph  3  of  said  letter  provides  that  compensation  for  this  work  shaU 
be  3%  of  the  actual  cost  of  construction.  The  contract  price  or  cost  of 
construction  of  Project  No.  1  is  $153,500.00  and  the  amount  due  the  archi- 
tect is  39't  of  said  amount,  or  the  sum  of  $4,605.00,  as  listed  by  you.  The 
contract  price  or  cost  of  construction  of  Project  No,  3  is  $81,000.00  and 
the  amount  due  the  architect  on  this  project  would  be  39'c  of  said  amount, 
or  the  sum  of  $2,610.00  as  listed  by  you. 
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SECTION  17 

STATE  ROAD  DEPARTMENT 

August  31.  193&. 

STATE  ROAD  DEPARTMENT— REQUISITIONS 

Dear  Sir-- 

I  am  in  receipt  of  your  letter  of  this  date  requesting  my  opinion  as 
to  whether,  under  the  provisions  of  Senate  Bill  No.  370,  Chapter  17247. 
Laws  of  1935,  you  should  pay  requisitions  made  by  the  State  Road  De- 
partment. 

It  is  my  opinion  that  the  only  fund  affected  by  the  appropriation  to 
the  County  School  Pimd  made  by  Senate  BtU  No.  370  is  the  General  Rev- 
enue Fund,  and  that  you  should  pay  requisitions  of  the  State  Road  De- 
partment in  full,  provided  that  none  of  such  payments  are  made  Irtan 
the  Greneral  Revenue  Fund. 

July  9,  1935. 

STATE  ROAD  DEPARTMENT— PWA  GRANT  FOR  CONSTRUCTION 

OF  BUILDING— HOUSE  BILL  NO.  1036,  CHAPTER 

17280,  ACTS  1835 

Dear  Sir: 

This  acknowledges  receipt  of  yours  of  July  9th,  wherein  you  advise 
that  the  State  Road  Department  is  in  process  of  procuring  a  grant  from 
the  Public  Works  Administration  to  construct  an  annex  or  addition  to 
the  Martin  Office  Building  in  Tallahassee.  You  advise  that  If  the  grant 
is  made  and  the  addition  built,  such  addition  will  be  occupied  by  the 
Road  Department.  You  further  advise  that  the  State,  or  department 
thereof  affected,  must  show  itself  to  be  In  a  position  to  legally  furnish 
or  appropriate  45"'  of  the  funds  necessary  for  the  building,  in  which 
event  the  Public  Works  Administration  then  furnishes  the  remaining  65% 
as  an  outright  grant. 

You  ask  for  my  opinion  as  to  whether  or  not.  under  existing  statute, 
there  is  authority  in  the  State  Road  Department  to  expend  moneys  ap- 
propriated to  the  Department  for  such  purposes. 

You  will  note  that  the  three-cent  first  gasoline  tax  as  provided  by 
Chapter  15.659,  Laws  of  Florida,  Acts  of  1931.  is,  by  section  6  of  said 
Act,  to  be  used  for  the  construction  and  maintenance  of  State  Roads  "as 
otherwise  provided  by  law  under  the  direction  of  the  State  Road  De- 
partment, which  Department  may  from  time  to  time  make  requisition  on 
the  Comptroller  for  funds  to  pay  for  the  construction  and  maintenance 
of  State  roads." 
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Furthermore,  by  Section  5  of  Chapter  1900,  Laws  at  Florida,  Acts  ol 
1919,  it  is  made  unlawful  for  the  Department,  or  any  part  thereof,  or 
employee  thereof,  etc.,  to  be  interested  in  any  contract  for  the  construc- 
tion of  any  bridge,  building,  or  house,  or  the  performance  of  any  other 
work  in  which  the  State  Road  Department  may  be  concerned,  etc. 

By  House  Bill  No.  1038.  Chapter  17281,  Acts  of  1935,  amending  Chap- 
ter 15859,  Laws  of  Florida,  Acts  of  1933,  it  Is  provided  that  the  headquar- 
ters and  general  office  of  the  State  Road  Department  shall  be  located  at 
the  state  Capitol,  and  until  suitable  and  adequate  space  for  such  offices 
shall  be  provided  in  the  State  Capitol  Building,  or  other  building  owned 
by  the  State,  the  Department  shall  have  power  and  authority  to  rent  or 
lease  suitable  office  room  etc. 

By  House  Bill  No.  1036,  Acts  of  1933,  it  is  specifically  provided  in 
Section  1  that  the  State  Road  Department  of  Florida  is  authorized  soii 
empowered  "to  purchase,  lease,  or  otherwise  acquire,  any  land  and  to 
take  deed  thereto  in  the  name  of  the  State  of  Florida  when  such  lands 
shall  be  necessary  in  connection  with  the  layout,  construction,  repair 
or  maintenance,  of  any  STATE  HIGHWAY  or  appurtenance  thereof,  and 
any  land  or  buiWnQS,  or  both,  necessary  to  the  efficient  accomplishment 
of  the  foregoing  purposes." 

Viewing  these  statutes  as  a  whole,  they  definitely  contemplate  pro- 
per and  adequate  office  and  administrative  facilities  for  the  proper  op- 
eration of  the  State  Road  Department,  so  that  it  may  efficiently  accom- 
plish the  purpose  of  its  creation,  to -wit:  the  laying  out.  construction,  re- 
pair or  maintenance  of  State  Highways. 

It  is.  therefore,  my  opinion  that  the  State  Road  Department  has 
authority,  under  the  foregoing  statutes,  to  expend  the  moneys  contem- 
plated by  the  proposed  transaction  with  the  Public  Works  Administra- 
tion as  outlined  herein,  such  expenditure  to  be  made  from  the  funds  ap- 
propriated for  the  use  of  the  State  Road  Department,  and  it  is  further 
my  opinion  that  such  appropriation  has  been  made  and  the  expenditure 
therefrom  for  such  purposes  will  be  legal  and  valid. 
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SECTION  18 

FLORIDA  INDUSTRIAL  COMMISSION,  WORK- 
MEN'S COMPENSATION 

September  11,  1936, 

WORKMEN'S  COMPENSATION— BOARD  OP  CONTROL— INJTJRIES 

SUSTAINED  BY  EMPLOYEE  WHILE  TRAVELLING 

ON  OFFICIAL  BUSINESS 

Dear  Sir: 

This  is  in  reply  to  yoiir  letter  of  September  3.  I  have  carefully  con- 
sidered the  statement  set  forth  in  your  letter  and  copies  of  correspon- 
dence enclosed  therein. 

Under  the  facts  submitted  to  me  It  is  my  opinion  that  the  case  of 
Miss comes  within  the  provisions  of  the  Workmen's  Compen- 
sation Act.    The  following  is  Section  2,  Subsection  5  of  said  Act: 

"The  term  'injury'  means  personal  injury  or  death  tuy  acci- 
dent arising  out  of  and  ^;^  the  course  of  emploirntent,  and  such 
diseases  or  infection  as  naturally  or  unavoidably  results  from 
such  injury."     (Italics  ours) 

The  folio wingr  is  a  provision  contained  in  Section  9  (a)  of  said  Act: 

"Compensation  shall  be  payable  under  this  Act  In  respect 
of  disability  or  death  of  an  employee  if  the  disability  or  death 
results  from  an  injury  arising  out  of  and  in  the  course  of  em- 
ployment."    (Italics  ours.) 

It  is  my  opinion  that  the  injury  sustained  by  Miss was 

one  arising  out  of  and  in  the  course  of  employment.  See  "Workmen's 
Compensation  Law"  by  Schneider,  Vol.  1,  pag^  1157-S.  See  also  pages 
809-18. 

You  Inquire  further  whether  the  Board  of  Control  could  legally  in- 
sert a  clause  in  its  travelling  requisitions  which  would  put  the  traveller 
on  his  own  responsibility  in  case  of  accident.  In  view  of  the  propulsions 
of  Section  21  (b)  of  the  Workmen's  Compensation  Act,  it  is  my  opinion 
that  such  agreement  would  be  void.    Section  21  (b)  reads  as  follows: 

"No  agreement  by  an  employee  to  waive  his  right  to  com- 
pensation under  this  Act  shall  be  valid,  unless  he  has  rejected  the 
Act  as  provided  in  Section  5." 
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August  27,  1936, 

WORKMEN'S  COMPENSATION— TOTAL  COMPENSATION  FOR 

INJXJRY  RESULTING  IN  PERMANENT  DISABILITY 

AND  DISFIGUREMENT  CANNOT  EXCEED 

FIVE  THOUSAND  DOLLARS 

I>ear  Sir: 

You  state  in  your  request  for  my  opinion  as  follows: 

"A  compensation  case  which  liability  has  been  accepted  by 
the  employer  may  result  in  a  total  permanent  disability  for  whidi 
compensation  covering  the  maximum  amount  of  $5,000.00  will 
be  payable.  The  disability  is  caused  from  a  fracture  of  the  skull 
which  has  resulted  in  serious  facial  disfigurement." 

Section  15  (c)  <20)  of  the  Workmen's  Compensation  Act  reads  as 
follows : 

"Disf Igxirement :  The  Commission  shall  award  proper  and 
equitable  compensation  for  serious  facial  or  head  disfigurement, 
not  to  exceed  $2,000.00.  provided  that  in  such  award  the  Com- 
mission shall  consider  only  the  effect  such  disfigurement  shall 
have  on  the  future  earning  capacity  of  the  injured  employee." 

Section  20  cm)  of  the  Workmen's  Compensation  Act  reads  as  follows: 

"The  total  compensation  payable  under  this  Act  for  Injury 
or  death  shall  in  no  event  exceed  the  sum  of  $5,000." 

While,  under  the  doctrine  announced  by  the  Supreme  Court  of  Okla- 
homa in  the  case  of  Ford  Motor  Company  vs.  Farmer,  293  Pac.  191,  re- 
covery may  be  had.  in  the  case  of  an  injury  resulting  In  disability  and 
serious  facial  or  head  disfigurement,  for  both  the  disability  and  the  dis- 
figurement, it  is  my  opinion  that  Section  20  (m)  limits  the  total  recov- 
ery to  $5,000.00. 


October   18,  1935, 

WORKMEN'S   COMPENSAllDN— COUNTY   NOT   ACCEPTING  OF 

REJECTING  ACT 

Dear  Sir: 

I  beg  to  acknowledge  receipt   of  yom-  favor  of  the   16th  inst.,  en- 
closing letter  from  Mr,  .  with  newspaper  clipping  relative  to 

advice  given  the  Board  of  County  Commissioners  in  and  for  Hillsborough 
County  by  the  county  attorney,  in  which  he  advised  the  Commission  that 
tt  need  not  accept  nor  reject  provisions  of  the  Florida  Workmen's  Com- 
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pensation  Act,  but  should  take  the  position  that  the  County  was  not  af- 
fected thereby. 

In  reply  I  beg  to  state  that  the  County  is  not  liable  in  any  action  at 
law  for  Injuries  to  persons  growing  out  of  torts  and  therefore  employees 
of  the  County  cannot  recover  for  any  Injuries  resulting  to  them  whUe  In 
the  performance  of  their  duties,  xmless  the  County  should  voluntarily 
elect  to  insure  against  such  injuries  under  the  provisions  of  the  Work- 
men's Compensation  Act.  The  advice  of  the  county  attorney  is  correct 
to  the  effect  that  a  county  cannot  be  sued  In  an  action  ex  delicto.  See 
Keggin.  vs.  Hillsborough  County,  71  Pla.  358,  71  So.  372. 


October  II.  1935. 

WORKMEN'S  COMPENSATION  ACT— COMMON  CARRIERS 

EXEMPTED 

Dear  Str-' 

I  acknowledge  receipt  of  your  letter  of  the  8th  Inst.,  to  which  is  at- 
tached letter  of  ,  requesting  the  opinion  of  this 

office  as  to  whether  or  not  a  railroad  or  express  company  may  comply 
with  the  provisions  of  the  Workmen's  Compensation  Act  and  be  governed 
thereby. 

Section  9(b)  of  the  Act  provides  "no  compensation  shall  be  payable 
in  respect  of  the  disability  or  death  of  an  employee  of  a  common  carrier 
by  a  railroad  or  express  company  or  pullman  or  sleeping  car  company  en- 
gaged in  intrastate,  interstate  or  foreign  commerce."  I  am  of  the  opin- 
ion that  this  clause  under  Section  9  of  the  Act,  under  the  heading  "COV- 
ERAGE," forbids  a  common  carrier  from  operating  under  the  Act  and 
clearly  shows  the  intent  of  the  L^lslature  to  be  that  the  Act  should  not 
apply  to  common  carriers,  even  though  common  carriers  are  not  Included 
ih  the  excepted  employing  agencies  named  in  Section  2,  Paragraph  U) 
of  the  Act. 

In  other  words,  the  recitation  that  no  compensation  shall  be  payable 
in  respect  to  disability  or  death  of  an  employee  of  a  common  carrier,  as 
contained  in  Section  9  of  the  Act,  quoted  above.  Is  more  than  an  exempt- 
tlon  of  a  common  carrier  from  the  provisions  of  the  Act,  in  that  the 
section  forbids  the  application  of  the  provisions  of  the  Act  to  common  car- 
riers. 
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October  11,  1935. 

WORKMEN'S  COMPENSATION  ACT— REFUSAL  OP  OCCUPATIONAL 
LICENSES  BY  TAX  COLLECTOR  NOT  AUTHORIZED 

Dear  Sir: 

I  acknowledge  receipt  of  your  favor  of  the  5th  inst.,  enclosing  letter 

from  Hon. ,  Tax  Collector,  Polk  County,  riorida.  in  which 

request  is  made  for  my  opinion  as  to  whether  or  not,  under  Section  45 
(a),  a  tax  collector  may  refuse  to  issue  occupational  licenses  to  persons 
employing  three  or  more,  when  such  employers  have  not  complied  with 
the  provisions  of  the  Workmen's  Compensation  Act. 

In  reply  I  beg  to  state  that  in  my  opinion  it  would  toe  the  duty  of  the 
tax  collector  to  issue  occupational  licenses  to  all  applicants,  irrespective 
of  whether  or  not  such  applicants  have  complied  with  the  provisions  of 
the  Workmen's  Compensation  Act.  Section  45  Ca)  makes  it  the  duty  of 
the  county  officers  to  assist  in  the  administration  and  carrying  out  of 
the  provisions  of  the  Act,  This  provision  in  the  Workmen's  Compensation 
Act  is  not  intended  to  conflict  with  any  other  duties  imposed  by  law  upon 
a  county  officer.  It  would  be  the  duty,  however,  of  the  tax  collector  to 
secure  and  furnish  information  and  to  otherwise  assist  in  requiring  em- 
ployers to  observe  the  provisions  of  the  Act, 


October  5,  1935. 

WORKMEN'S  COMPENSATION  ACT— LIABILITY  FOR  EMPLOYEES 
OF  SUB-CONTRACTOR 

Dear  Sir-- 

I  have  your  letter  of  the  2nd  inst,,  enclosing  letter  of  of 

Tampa,  Florida,  under  date  of  September  24,  and  note  that  you  desire 
the  opinion  of  this  office  as  to  whether  or  not  members  of  a  partnership 
who  are  subcontractors  are  employees  of  the  general  contractor,  under 
the  terms  of  the  Workmen's  Compensation  Act. 

You  will  note  from  Section  2,  Paragraph  f  2)  of  the  Act  that  the  term 
employee  is  defined  as  one  under  contract  of  hire.  Such  members  of  the 
partnership  as  are  employed  in  performing  the  labor  under  the  sub- 
contract would,  in  my  opinion,  be  employees  of  the  general  contractor 
and  would  come  under  the  provisions  of  the  Act.  Section  10  of  the  Act 
also  makes  the  employer  (general  contractor)  liable  for  payment  of  such 
compensation  to  the  employees  of  the  subcontractor,  unless  the  subcon- 
tractor has  secured  such  pajrment. 
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October  5,  193S. 

WORKMEN'S  COMPENSATION  ACT— T,T  A  Wn.TTY— COMMON  LAW 

DEFENSES 

Dear  Sir- 


I  have  your  letter  of  the  3rd  inst.,  enclosing  a.  letter  from  Hon. 


Attorney  at  Law.  Florala,  Alabama,  under  date  of  September 
26.    I  note  from  Mr. letter  to  you  that  he  desires  your  answer 

to  three  questions,  viz.: 

"1.  If  my  client  waives  its  exemption  and  elects  to  operate  under 
the  Act,  would  the  schedule  of  compensation  set  out  in  the 
Act  be  Its  sole  and  exclusive  liability? 

"2.  If  the  above  question  is  answered  in  the  affirmative,  kindly 
point  out  to  me  that  section  or  portion  of  the  Act  which  un- 
equivocally fixes  such  exclusiveness  of  liability, 

"3.    Please  point  out  any  section  or  provision  of  the  Act  whereby 

the  common  law  rights  of  action  of  the  employees  are  surren- 
dered, in  case  both  the  employer  and  employee  operated  un- 
der the  Act." 


It  appears  from  Mr. letter  that  his  client. 


is  engaged  in  logging,  poles  and  piling  operations,  which  are  exempt  from 
the  provisions  of  the  Act,  under  Paragraph  (21)  of  Section  2  of  the  Act, 
yet  his  client  contemplates  waiving  its  exemption  and  coming  under  the 
terms  of  the  Act,  as  provided  in  Subsection  (bJ  of  Section  4. 

In  answer  to  Mr. first  question.  I  desire  to  state  that  it  Is 

my  construction  of  the  Act  that  the  Legislature  Intended  that  the  sched- 
ule of  compensation  set  out  in  the  Act  would  be  the  sole  and  exclusive  lia- 
bility of  employers  operating  thereunder.  Section  10  of  the  Act,  whUe 
ambiguous  in  its  wording  and  literal  meaning,  was  evidently  Intended  by 
the  Legislature  to  mean  that  every  employer  who  operates  under  the 
provisions  of  the  Act  shall  be  liable  for  and  shall  secure  the  payment  to 
his  employees  of  the  compensation  payable  under  Sections  13,  15  and  18. 
and  the  following  Section  11  clearly  limits  the  liability  of  such  employers 
Cif  Section  be  construed  as  contended  above)  as  exclusive  and  In  place 
of  all  other  liability  of  such  employer  to  the  employees. 

This,  I  believe,  answers  all  three  of  Mr. questions,  as  there 

are  no  other  provisions  of  the  Act  bearing  thereon. 

There  are  many  ambiguities  in  the  Act,  as  the  meaning  of  Section 
10  is  not  entirely  clear  without  taking  the  whole  Act  into  consideration 
to  arrive  at  the  intention  of  the  Legislature. 

Mr. states  that  from  Section  6  he  gathers  that  it  la  implied 

that  the  defendant  employer  who  ojierates  under  the  provisions  of  the 
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Act  may  invoke  the  three  common  law  defenses  thereto  named.  Section 
6,  as  I  construe  it,  is  limited  in  its  operations  to  employers  who  elect  not 
to  operate  under  the  Act  and  not  to  those  operattag  under  the  Act.  There 
might  be  some  question  as  to  whether  the  Court  would  hold  this  Section 
valid,  under  the  wording  of  the  title  of  the  Act,  which  prohibits  a  resort- 
ing to  certato  common  law  causes  of  action  and  defenses  m  cases  falling 
tcithin  the  provisions  of  the  Act. 

It  is  not  the  function  of  this  office,  however,  to  advise  as  to  the  con- 
stitutionality of  any  act,  nor  does  it  lie  in  the  power  of  an  administrative 
officer  to  question  the  constitutionality  of  the  act  In  administering  it. 


October  5,  1935. 

WORKMEN'S  COMPENSATION— CANNING   OP  AGRICUTtJRAL   AND 
HORTlCtTLTUBAL  PRODUCTS  AND  TRANSPORTATION  OF  SAME 

Dear  Sir: 

1  have  your  letter  of  the  3rd  inst.,  in  which  you  request  my  opinion 
as  to  whether  reference  to  the  exemption  of  canning  of  agricultural  and 
horticultural  products  as  set  forth  in  Section  2(1)  of  the  Workmen's  Com- 
pensation Act,  "the  term  agricultural  and  horticultural  farm  labor  shall 
Include  canning  of  agricultural  and  horticultural  farm  products,"  extends 
to  and  covers  the  transportation  of  such  canned  goods  by  truck  drivers 
employed  to  hauUng  the  canned  goods  from  the  canning  plant  to  docks 
for  shipment. 

In  reply  1  beg  to  state  that  it  would  depend  entirely  as  to  whether 
or  not  the  service  performed  by  the  truck  driver  was  a  part  of  the  opera- 
tion of  the  company  engaged  in  the  canning  of  the  agricultural  and  hor- 
ticultural products,  e,  g.,  if  the  canning  company's  warehouse  or  storage 
place  for  its  canned  products  were  located  at  its  potat  of  shipment  and 
it  was  a  part  of  the  canntog  operation  that  the  canned  goods  should  be 
transferred  from  the  place  where  canned  to  the  warehouse  for  storage, 
then  the  necessary  handling  of  the  canned  goods  in  the  operation  of  the 
canning  plant  would  come  under  the  exemption  set  forth  in  Section  2  (1> 
of  the  Act,  while  on  the  other  hand,  if  the  operation  of  canning  agricul- 
tural and  horticultural  products  is  completed  at  the  plant  of  the  caimlng 
company,  the  transportation  of  such  goods  to  the  warehouse  or  shipping 
point  of  another  for  shipment  would  not  come  within  the  exemption. 
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September  23,  1935. 

WORKMEN'S  COMPENSATION— BOARDS  OP  PUBLIC 
INSTRUCTION— SCHOOLS 

Dear  Sir: 

I  have  your  favor  of  the  16th  ijist.,  in  which  you  ask  if  the  School 
Board  of  Polk  County  has  the  right  to  expend  money  in  partial  payment 
for  group  insurance  covering  employees  of  the  Board. 

In  reply,  1  beg  to  state  that  the  Workmen's  Compensation  Act  re- 
quires the  School  Board  to  carry  insurance  to  cover  injuries  to  employees 
received  while  in  the  performance  of  their  employment  and  further  pro- 
vides that  school  boards  are  deemed  self-insurers  unless  they  elect  to 
procure  and  maintain  insurance  to  secure  the  benefits  of  the  Act  to  their 
employees.  There  is  no  provision  giving  authority  to  the  School  Boards 
to  expend  money  in  partial  payment  of  additional  group  insurance  of  em- 
ployees, while  operating  as  self -insurers. 


September  11.  1935. 

WORKMEN'S   COMPENSATION— SCHOOLS — BOARD  OF  CONTROL 

Dear  Sir: 

I  acknowledge  receipt  of  your  letter  of  the  10th  hist,,  requestioe 
opinion  of  this  office  as  to  whether  or  not  the  Florida  Workmen's  Com- 
pensation Act  makes  it  .mandatory  upon  the  Board  of  Control  to  take  out 
insurance  for  all  employees  at  the  institutions  under  Its  management. 

Paragraph  (3)  of  Section  2  of  the  Act  defines  employer  as  the  State. 
all  political  subdivisions  thereof,  all  public  and  quasi-public  corporations 
therein,  and  every  person  canytng  on  any  employment  and  the  legal  rep- 
resentatives of  a  deceased  person  or  the  receiver  or  trustee  of  any  person. 

Section  3  of  the  Act  provides  that  every  employer,  unless  otherwise 
specifically  provided  by  the  Act,  shall  be  presumed  to  have  accepted  the 
provisions  of  the  Act  and  be  bound  thereby  unless  such  employer  shall 
give,  prior  to  the  injury,  notice  to  the  contrary,  as  provided  in  Section  5. 

By  Section  5.  employers  may  elect  not  to  accept  the  provisions  of  the 
Act,  and  if  such  employer  elects  not  to  accept  the  provisions  of  the  Act, 
the  employer  shall  post  and  keep  posted  in  a  conspicuous  place  or  places 
in  and  about  the  place  or  places  of  business  tjrpewritten  or  printed  notices 
to  such  effect,  in  accordance  with  a  form  to  be  prescribed  by  the  Com- 
mission, and  by  filing  duplicates  of  such  notices  with  the  Commission. 

If  the  Board  of  Control  should  determine  to  reject  the  provisions  of 
the  Act.  it  may  do  so  by  taking  the  necessary  steps  as  outlined  under  the 
provisions  of  Section  5  of  the  Act. 
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September  11,  1935. 

WORBCMEN  COMPENSATION  SCHOOLS— TAX  EXEMPT  C01i.E0E 
NOT  EXEMPT  FROM  ACT 

JJear  Sir: 

I  beg  to  acknowledge  receipt  of  your  letter  of  the  10th  inst.,  enclos- 
ing letter  from — ,  of  the  John  B.  Stetson  University,  DeLand, 

Florida,  requesting  the  opinion  of  this  office  as  to  whether  or  not  tax 
exempt  colleges  or  institutions  are  subject  to  the  provisions  of  the 
Florida  Worltmen's  Compensation  Act. 

The  Act,  by  its  terms,  excepts  from  its  provisions  tractor  sawmills 
and  other  sawmills  employing  not  more  than  ten  laborers  in  the  opera- 
tion of  the  sawmill;  occupations  covered  by  a  federal  compensation,  such 
as  Federal  Longshoremen's  Act;  domestic  service;  agricultural  and  horti- 
cultural farm  labor;  but  does  not  except  tax  exempt  colleges  or  institu- 
tions and  therefore  such  institutions  would  come  under  the  provMor^ 
and  terms  of  the  Act. 

Tax  exempt  colleges  and  educational  institutions  may,  however,  elect 
not  to  operate  under  the  provisions  of  this  Act  by  giving  notice  as  pro- 
vided In  Section  5  of  the  Act;  that  is,  by  posting  and  keeping  posted  in  a 
conspicuous  place  or  places  in  and  about  the  place  of  business  typewritten 
or  pi-inted  notices  to  such  effect,  in  accordance  with  a  form  to  be  pre- 
scribed by  the  Commission  and  by  filing  duplicate  of  such  notice  with  the 
Commission, 


September  10,  1935. 

WORKMEN'S   COMPENSATION   MUNICIPALITIES  REJECTING 

near  Sin 

I  acknowledge  receipt  of  your  favor  of  the  6th  inst,,  in  which  you 
ask  my  opinion  as  to  whether  or  not,  under  Section  5,  Florida  Workmen's 
Compensation  Act.  passed  by  the  1935  Florida  Legislature,  a  city  may  re- 
ject the  terms  of  the  law  in  its  entirety  as  provided  under  such  sections, 
inasmuch  as  Section  36  of  the  Act  makes  municipalities,  as  subdivisions 
of  the  State,  self -insurers. 

It  is  my  opinion  that  a  municipality,  like  any  other  employer,  may 
elect  to  reject  the  terms  of  the  Act  in  its  entirety,  but  if  it  does  not  so 
elect,  it  would  then  become  a  self-insurer,  unless  it  provided  for  insurance 
through  some  other  channel,  as  set  out  in  Section  38  of  the  Act,  In  other 
words.  Section  33  applies  only  to  such  municipalities  as  do  not  elect  to 
reject  the  provisions  of  the  Act. 
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August  31.  1935. 

WORKMEN'S  COMPENSATION— CASUAL  EMPLOYMENT 

Dear  Sir; 

I  have  your  letter  of  the  30th  inst.,  in  which  you  state: 

"The  Landscape  Company  of  West  Palm  Beach,  while  per- 
forming a  contract  for  the  State  Road  Department  at  Stuart, 
Florida,  employing  approximately  twenty  men  in  transplanting 
trees  in  general  landscape  work  on   bridge  approaches  had   an 

accident  happen  to  an  employee.    Mr. —  states  that  he 

normally  employs  less  than  three  men," 

and  request  an  opinion  of  this  office  as  to  whether  or  not  the  Work- 
men's Compensation  Bill  appUes  to  the  statement  of  facts  as  above  given, 

Vou  will  note  under  Section  2  of  the  Act,  paragraph  (2),  subsection 
(a) ,  that  it  provides : 

"(a)  The  term  'casual*  as  used  in  this  Section  shall  be  taken 
to  refer  only  to  employments  where  the  work  contemplated  is 
to  be  completed  in  not  exceeding  10  working  dajra.  without  regard 
to  the  number  of  men  employed,  and  where  the  total  labor  cost 
of  such  work  is  less  than  $100." 

Any  other  employment  than  that  outlined  by  subsection  la)  above 
quoted  would  evidently  mean  regular  employment  and  would  come  under 
the  provisions  of  the  Workmen's  Compensation  Act.  unless  excepted  by 
the  provisions  of  the  Bill,  as  domestic  service,  asricultural  and  horticul- 
tural farm  labor,  etc.  TTie  example  given  in  your  letter  depends  entirely 
upon  the  question  of  fact  which  would  have  to  be  determined  in  each 
case,  that  is,  as  to  wheth'fer  or  not  there  were  more  than  two  persons  regu- 
larly employed  in  the  same  business  or  establishment  as  provided  in  Para- 
graph (1)  of  Section  2  of  the  Act. 


Augtist  24,  1935. 

WORKMEN'S  COMPENSATION  SCHOOL  INDEPENDENT  BUS 

DRIVERS 

Dear  Sir; 

Replying  to  your  letter  of  the  22nd  inst.,  inquiring  as  to  whether 
or  not  the  Workmen's  Compensation  Act,  passed  by  the  Legislature  of 
1935,  is  applicable  to  independent  school  bus  owners  who  work  for  the 
Coimty  School  Board  under  contract,  I  beg  to  state  that  Section  2,  Par- 
graph  (2),  Workmen's  Compensation  Act,  defines  the  term  employee  as 
every  person  engaged  in  an  employment  under  any  contract  of  hire,  etc. 
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Under  this  definition  one  employed  or  under  contract  to  perform  ser- 
vices to  the  County  Board  of  Public  Instruction  would  be  an  employee  of 
the  Board,  whether  he  owned  the  vehicle  used  in  his  employment  or  not, 
and  would  come  tmder  the  Workmen's  Compensation  Act  to  the  same 
extent  as  would  one  employed  under  contract  to  teach. 

As  the  courts  give  weight  to  the  construction  placed  upon  an  act 
by  the  officers  charged  with  its  administration,  I  would  suggest  that  you 
take  the  matter  up  with  Hon, ,  Chairman  of  the  Florida  Indus- 
trial Commission,  and  be  guided  by  his  Interpretation. 


July  22,  1936. 

WORKMEN'S  COMPENSATION   INSURANCE— ACCIDENT 
PREVENTION 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  July  10th,  requesting  my  opinion 
as  to  the  legality  of  the  acceptance  by  the  Florida  Industrial  Commis- 
sion of  funds  from  insurance  companies  equal  to  2'/<  of  the  Workmen's 
Compensation  premiums  collected  by  them,  to  be  used  exclusively  for 
the  purpcKses  of  accident  prevention  and  enforcement  of  safety  regula- 
tions. You  state  further  that  the  extreme  losses  suffered  by  the  com- 
panies in  Florida  since  the  Compensation  Act  has  been  effective  have 
brought  this  offer  from  the  insurance  companies,  which  believe  it  ad- 
visable to  take  these  steps  to  reduce  the  number  of  industrial  injuries. 
You  fuither  state  that  the  27-  is  to  be  used  by  the  Florida  Industrial 
Commission  exclusively  for  the  purposes  hereinabove  stated  and  is  to 
be  included  in  the  insm-ance  rate  which,  under  the  Workmen's  Compen- 
sation Act.  is  subject  to  your  approval  as  Insurance  Commissioner, 

While  accident  prevention  and  enforcement  of  safety  regulations  are 
not  strictly  administrative  duties  of  the  Industrial  Commission,  the  ac- 
complishment of  such  purposes  through  the  agency  of  the  Industrial 
Commission  is  clearly  within  the  pm'view  of  the  Wortanen's  Compensa- 
tion Act.     Section  46   'a'   of  the  Act  is  as  follows,  to-wit: 

'"Hie  Commission  shall  make  studies  and  investigations  with 
respect  to  safety  provisions  and  the  causes  of  injuries  in  em- 
ployments covered  by  this  Act,  and  shall  from  time  to  time  make 
to  the  Legislature  and  employers  and  carriers  such  recommen- 
dations as  it  may  deem  proper  as  to  the  best  means  of  pre- 
venting  injuries." 

The  statutory  provisions  above  set  forth  clearly  indicate  that  the 
Intent  of  the  Act  is  entirely  consistent  with  the  performance  of  such 
additional  humanitarian  duties  through  the  instrumentality  of  the  In- 
dustrial Commission.     There  is,   however,  another  provision  to  be  found 
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in  Section  44  (b)  of  the  Act  which  would  authorize  the  Governor  ol  the 
state  to  delegate  such  additional  duties  to  the  Industrial  Commission. 
It  reads  as  follows,  to -wit: 

"Additional  duties  connected  with  labor  may  be  designated 
by  the  Governor  for  performance  by  the  Industrial  Commission." 
It  is,  therefore,  my  opinion  that  the  Florida  Industrial  Commis- 
sion has  the  authority  to  accept  the  %*'h  set  aside  for  accident  pre- 
vention and  enforcement  of  safety  regulations,  particularly  if  the  Gover- 
nor designates  such  duties  to  be  performed   by  the  Industrial  Commte- 
sion.  and    that   you  have    the   authority   to  approve    insurance   rates, 
including  the  amount  to  be  so  expended. 


October   16.   193». 

WORKMEN'S  COIWCPENSATION  INSURANCE— CARE  IN  GRANTING 
PERMITS  TO  COMPANIES 

Dear  Sir: 

I  beg  to  acknowledge  receipt  of  your  letter  of  the  9th  inst..  in  which 
you  state  that  your  attention  has  been  called  to  the  fact  that  large 
amounts  have  been  lost,  representing  payments  of  workmen's  compen- 
sation on  account  of  injuries.  In  the  various  states,  by  reason  of  the 
insolvency  of  the  carrier  insurance  companies.  I  note  from  the  attached 
enclosure,  "Reprint  from  the  New  York  Journal  of  Comimerce.  July  22. 
1935",  in  which  is  discussed  continued  solvency  in  insurance,  the  fol- 
lowing Interesting  statement: 

"An  analysis  made  by  one  of  the  leading  liability  insurance 
companies  of  claims  paid  by  it  during  1934  shows  that  it  paid 
in  that  year  workmen's  compensation  claims  under  policies  is- 
sued by  it  in  eacii  of  the  years  from  1912  to  1934.  It  also  paid 
Claims  in  1934  under  automobile  liability  policies  Issued  in  each 
of  the  eleven  years  beginning  with  1924. 

"This  exhibit  furnishes  ample  evidence  of  the  need  for  select- 
ing companies  of  established  solvency  in  which  to  insure  work- 
men's compensation  and  liability  risks,  since  claims  may  not  be 
settled  ftnaUy  for  many  years  after  the  policy  has  expired.  If 
the  company  is  no  longer  in  business  and  solvent  when  the  time  ^ 
comes  to  meet  the  claim,  the  person  dependent  upon  it  for  pro- 
tection faces  serious  disappointment, 

"A  leading  insurance  reference  book  lists  more  than  sixty 
stock  casualty  companies  which  wrote  workmen's  compensation, 
automobile  insurance,  or  both,  as  having  retired  from  business 
since  1912  under  conditions  which  indicate  that  they  did  not  pay 
their  claim    in   full.     Some   were   turned   over   to  receivers  and 
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others  to  State  Itisurance  departments  for  liquidation.  Many 
were  merged  with  companies  which  have  since  failed,  or  they 
Tetnsured  their  risks  in  companies  which  failed  subsequently  be- 
fore retiring  from  business. 

"The  need  for  verj'  careful  selection  of  an  insurance  company 
which  carries  a  risk  on  which  liability  is  a  long  time  in  maturing 
can  scarcely  be  stressed  too  strongly.  In  flre,  burglary,  plate  glass 
and  some  other  classes  of  Insurance,  the  company  contracts  to 
Indemnify  for  losses  which  occur  within  one  year  or,  at  most, 
within  five  years.  Also,  the  character  of  the  risk  is  such  that 
the  loss  can  be  quickly  determined  and  settled.  If  the  insurance 
company  remains  solvent  during  the  term  of  the  policy  and  for 
a  short  time  after  its  expiration,  the  assured  stands  little  chance 
of  failing  to  collect  the  indemnity  to  which  he  is  entitled. 

•"When  an  employer  buys  workmen's  compensation  Insur- 
ance, on  the  other  hand,  he  contracts  with  the  insurance  com- 
pany to  pay  compen<tat1on  claims  resulting  from  disabilities  in- 
curred by  employees  during  the  term  of  the  policy,  but  payable, 
under  State  laws,  in  installments  over  a  long  period.  If  the  In- 
surance company  defaluts  during  that  period,  the  liability  for 
iretyment  of  the  remaining  installments  falls  back  upon  the  em- 
ployer under  the  laws  of  most  of  the  States." 

Under  Section  28.  Paragraph  d).  Subsection  (d)  of  the  Florida 
Workmen's  Compensation  Act,  no  company  or  association  is  authorized 
to  write  compensation  insurance  under  the  provisions  of  the  Act  without 
a  permit  from  the  Insurance  Commissioners.  Such  permit  shaU  be 
given  upon  application  to  the  Insurance  Commissioner  by  said  Com- 
missioner when  satisfied  of  the  solvency  of  such  corporation  or  associa- 
tion and  its  ability  to  perform  all  its  undertaMngs. 

From  the  above  stated  provisions,  it  is  apparent  that  it  is  the  duty 
of  the  Insiu-ance  Commissioner,  before  issuing  any  permit,  to  be  satis- 
fied of  the  solvency  of  the  insurance  company  or  association  and  of  its 
abUitp  to  perform,  all  of  its  undertaking.  In  the  case  of  compensation 
paid  by  reason  of  death  of  an  employee,  it  is  provided  by  Section  16  of 
the  Act  that  the  payments  under  the  insurance  policy  shall  extend  over 
a  period  of  nearly  seven  years  and  an  insurance  company  might  be 
entirely  solvent  and  yet  its  assets  and  available  funds  for  the  pa3rment 
of  losses  and  compensafton  might  not  be  .sufficient  to  satisfy  the  In- 
surance Commissioner  that  such  company  would  continue  to  operate  and 
be  able  to  discharge  and  carry  out  its  obligations  under  the  policy  writ- 
ten for  the  period  of  time  covered  under  the  provisions  of  the  Work- 
men's Compensation  Act,  requiring  the  payment  of  compensation  over 
long  periods  of  time. 

From  the  enclosm-es  attached  to  your  letter,  it  appears  that  serious 
losses  have  resulted  to  the  dependents  of  persons  who  were  killed  in  the 
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course  of  their  employment,  through  the  failure  of  insurance  companies 
writing  the  workmen's  compensation  insurance.  This  being  true,  there 
is  a  solemn  duty  resting  upon  the  Insurance  Commissioner,  not  only 
to  be  satisfied  of  the  solvency  of  an  insurance  company  applying  for 
a  permit  to  write  insurance  under  the  provisions  ol  the  Act,  but  also 
of  such  company's  ability  to  perform  all  of  its  undertakings,  which  in- 
cludes the  payment  of  compensation  over  a  long  period  of  years,  under 
the  increased  rlsfes  assumed  tn  policies  of  insurance  covering  hazardous 
occupations. 

The  Florida  Workmen's  Compensation  Act,  Section  38,  Paragraph 
ia).  Subsection  (2>,  provides  that  the  Florida  Industrial  Commission 
may  require  self -insurers  to  make  deposits  of  securities,  or  a  surety  bond 
conditioned  for  the  payment  of  such  compensation,  in  kind  and  in 
amount  determined  by  the  Commission  and  subject  to  such  conditions 
as  the  Commission  may  prescribe.  The  Act  does  not  require  the  de- 
posit of  such  securities  or  bond  on  the  part  of  an  insurance  company, 
and  there  is  no  express  authority  for  the  Commission  to  require  it.  The 
Insurance  Commissioner,  however,  could  decline  to  approve  or  issue 
a  permit  until  satisfied  that  the  insurance  company  applying  therefor 
is  able  to  perform  all  of  it«  undertakings;  and,  if  the  insurance  com- 
pany desired  to  deposit  seciu-ities  or  to  give  a  bond  for  the  performance 
of  the  provisions  written  in  its  policy,  so  to  satisfy  the  Insurance  Com- 
missioner, he  would  be  warranted  in  accepting  such  deposit  or  such 
bond  as  a  means  of  satisfying  himself  of  the  company's  ability  to  per- 
form its  undertakings.  . 

In  other  words,  the  Insurance  Commissioner  Is  not  required  to 
issue  a  permit  until  he  is  satisfied  both  as  to  the  solvency  of  the  ap- 
plicant and  its  ability  to  perform  all  of  its  undertakings.  The  way  is 
left  open  by  the  Act  for  the  applicant  to  do  and  perform  any  acts 
which  may  be  neceasary  to  assure  and  satisfy  the  Insurance  Commis- 
sioner of  its  abiUty  to  perform. 


February  1.  1936. 

PLA.     INDUSTRIAL    COMMISSION   WORKMEN'S    COMPENSATION- 
STATE  PLANT  BOARD 

2>ear  Sir: 

This  is  in  reply  to  your  inquiry  of  January  28. 

It  is  my  opinion  that  the  State  Plant  Board  has  authority  to  pay 
to  the  fund  for  the  administrative  costs  of  the  Florida  Industrial  Com- 
mission from  funds  appropriated  for  necessary  and  regular  expenses  the 
amounts  assessed  against  it  under  the  provisions  of  "Florida  Worltmen's 
Compensation  Act". 
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It  is  also  my  opinion  that  the  Board  has  authority  to  pay  claims  lor 
eompensatlon  under  the  terms  of  the  "Florida  Workmen's  Compensa- 
tion Act"  to  injured  employees  from  the  appropriations  made  for  the 
necessary  and  regular  expenses  of  the  work  of  the  State  Plant  Board, 
inasmuch  as  the  Board  has  chosen  to  act  as  a  self-insurer  as  provided 
in  the   "Florida   Workmen's  Compensation  Act". 

1  base  my  opinion  upon  the  fact  that  the  "Florida  Workmen's  Com- 
pensation Act",  which  is  Chapter  17481.  Laws  of  Florida,  Acts  of  1935, 
was  approved  by  the  Governor  on  May  25,  1935,  and  became  effective 
on  July  1,  1935.  The  said  Act  was  legally  enacted  as  a  law  prior  to  the 
Appropriation  Act,  Chapter  18772.  Laws  of  Florida.  Acts  of  1935,  which 
was  approved  by  the  Governor  on  June  10,  1935,  and  became  effective 
on  July  1.  1935.  Both  of  these  statutes  were  passed  at  the  same  session 
of  the  Legislature  and  are  to  be  construed  together.  The  "Florida  Work- 
men's Compensation  Act"  specifically  provides  in  Section  2  that  the  word 
"employment"  includes  employment  by  the  State  and  all  political  sub- 
divisions thereof,  except  officers  elected  at  the  polls.  In  view  of  these 
facts  expenses  accruing  under  the  provisions  of  the  "Florida  Workmen's 
Compensation  Act"  would  be  embraced  within  the  provisions  appropriat- 
ing funds  for  necessary  and  regular  expenses  of  the  State  Plant  Board. 


July   11,  1935. 

FLORIDA  INDUSTRIAL   COMMISSION—WORKMEN'S   COMPENSA- 
TION—HOUSE BILL  NO.  29.  CHAPTER  17481  OF  1935— 
DAIRY  INDUSTRY 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  6th  instant  making  inquiry  if  the 
dairy  industry  is  exempt  from  the  provisions  of  House  Bill  No.  29,  known 
as  the  Florida  Workmen's  Compensation  Act. 

In  reply  your  attention  is  called  to  pai-agraphs  1  and  21  of  SectiOD 
2  of  said  Act,  reading  as  follows: 

<l>  "The  term  'employment'  includes  employment  by  the  State 
and  all  political  s'abdi visions  thereof,  except  officers  elected  at 
the  polls,  and  all  public  and  aua si -public  corporations  therein 
and  all  private  employments  in  which  three  or  more  employees 
are  regularly  employed  in  the  same  business  or  establishment. 
except  domestic  service,  agricultural  and  horticultural  farm  labor, 
and  except  to  Tractor  saw-mills  and  other  saw -mills  employing 
not  more  than  ten  flO)  laborers  in  the  operation  of  the  mill, 
and  in  occupations  covered  by  Federal  Compensation,  such  as 
Federal  Longshoremen's  Act.  The  term  'agricultural  and  horti- 
cultural farm  labor*  shall  include  canning  of  agricultural  and 
horticultural  products." 
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(21 »  "The  term  'agricultural  and  horticultural  farm  labor'  shall 
include  the  operations  commonly  known  as  'working  the  trees* 
for  naval  stores  purposes,  and  the  removal  of  stumps  from  land 
which  may  be  med  for  agricultural,  horticultural  or  grazing  pur- 
poses, and  land-clearing,  logging,  poles,  piling  and  cross-tie 
operations,  and  also  services  performed  in  producing  agricultural 
and  horticultural  crops,  and  all  labor  employed  In  plcldng,  gath- 
ering, harvesting,  hauling,  processing,  packing  and  handling,  in 
their  natural  or  fresh  state,  all  agricultural  and  horticultural 
products." 

Your  attention  is  further  called  to  Webster's  International  Dic- 
tionary defining  the   word   ■agriculture"  as  follows: 

"Art  or  science  of  cultivating  the  ground,  including  harvest- 
ing of  crops  and  rearing  and  management  of  live  stock:  tillage: 
husbandry;  farming:  in  a  broader  sense,  the  science  and  art  of 
-  the  production  of  plants  and  animals  useful  to  man.  including 
to  a  variable  extent  the  preparation  of  these  products  for  man's 
use.  In  this  broad  sense  it  includes  farming,  horticulture,  and 
forestry,  together  with  such  subjects  as  butter  and  cheese  mak- 
ing, sugar  making,  etc." 

In  view  of  the  above  it  is  my  opinion  that  a  dairyman  producing 
on  his  own  farm  all  or  a  part  of  the  dairy  products  handled  by  him 
would  be  exempt  from  the  provisions  of  said  Act  and  that  a  dairyman 
who  is  simply  a  distributor  and  does  not  produce  any  part  of  the  products 
handled  by  him  would  be  subject  to  the  provisions  of  said  Act. 

Find  enclosed  all  attached  correspondence. 


July  5,    193S. 

WORKMEN'S   COMPENSATION,    APPLICATTON   OP  SEC.   10 fa), 
CHAPTER  17481  OP  1B35 

Dear  Sir: 

I  acknowledge  receipt  of  your  letter  of  July  3.  Ifl35,  requesting  opin- 
ion as  to  whether  Section  10  (a).  House  Bill  No.  29.  Chapter  17481,  Acts 
of  1935.  Workmens'  Compensation  Act.  applies  to  the  group  of  employers 
and  employees  referred  to  In  Section  4  of  the  Act. 

Section  4  of  the  Act  referred  to  provides  that  certain  employers  and 
employees  may  exempt  themselves  from  the  provisions  of  the  Act  by 
giving  notice  of  non-acceptance  as  provided  in  Section  5  of  said  Act. 
but  nowhere  in  the  Act  is  found  any  provision  requiring  any  class  of 
employers  or  employees  to  elect  to  operate  under  its  provisions;  there- 
fore, there  are  no  classes  of  employers  mentioned  in  the  Act  to  which 
Section  10  (3)  applies.  It  does  not  apply  to  the  class  of  employers 
and  employees  named  in  Section  4  of  the  Act. 
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July  5,  1935. 
WORKMEN'S    COMPENSATION.     EXEMPTtONS.    LOGGING 
DeaT  Sir: 

Complying  with   your   request  of  the   3rd   lust.,   for   opinion  as   to 

whether  logging  operations  are  exempt  from  provisions  of  House  Bill 
No,  29,  Chapter  17481,  Acts  of  1935,  Florida  Workmens'  Compensation 
Act,  I  beg  to  state  that  Paragraph  21  of  Section  2  of  said  Act  classifies 
logging  as  being  inclusive  within  "agricultural  and  horticultural  farm 
labor",  thereby  exempting  logging  operations  from  the  provisions  of 
the  Act. 


June  4,  1935. 

FLORIDA  INDUSTRIAL  COMMISSION— HOUSE  BILL  NO.  29. 
CHAPTER  17481  OF  1935.  FLORIDA  WOKMEN'S  COM- 
PENSATION ACT— INSURANCE  CARRIERS 

Dear  Sir: 

Section  38  of  the  above  Act  requires  that  the  payment  of  compensa- 
tion under  said  Act  shall  be  secured,  and  provides  the  manner  thereof 
and  for  the  qualifications  of  the  carriers  of  insurance.  Such  carriers 
of  insurance  are  required  among  other  things  to  have  a  permit  from 
the  Insurance  Commissioner,  first  satisfying  him  of  their  solvency  and 
ability  to  perform  all  such  undertakings.  They  are  also  required  to 
secure  his  approval  of  rates  for  each  industry  classification,  under 
which  such  business  is  written. 

Before  approving  such  rates,  every  insurer  transacting  the  business 
of  Workmen's  Compensation  Insurance  in  this  State,  shall  file  with  the 
Insurance  Commissioner  the  schedule  of  rates  which  it  proposes  to 
charge  for  each  of  the  industry  classifications  under  which  such  busi- 
ness is  written,  together  witli  such  system  of  schedule  and/or  experience 
rating  as  it  may  propose  to  use,  "and  no  such  schedule  of  rates  or  system 
of  schedule  and /or  experience  rating  shall  be  put  into  effect  until  It 
shall  have  been  approved  by  the  Insurance  Commissioner."  To  this  there 
is  provided  an  exception  not  necessary  to  mention  here. 

Sub-paragraph  (d)  1  of  Section  38  provides  that  after  ninety  days 
from  the  effective  date  of  the  Act,  no  carrier  of  insurance  shall  write 
any  compensation  insurance  thereunder  without  a  permit  from  the  In- 
surance Commissioner. 

It  is  my  opinion  from  a  careful  consideration  of  the  entire  Section 
38  that  insurers  under  the  Act  have  ninety  days  from  July  1,  1935,  the 
eftective  date  of  the  Act,  in  which  to  satisfy  the  Insurance  Commissioner 
of   their   solvency  and   ability   to  perform  aH  their  undertakings,   and 
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thereupon  secure  permits  to  write  the  Insurance  required  under  the  Act, 
and  also  to  file  with  the  Insurance  Commissioner  the  schedule  of  rates 
which  they  propose  to  charge  for  each  of  the  industry  classifications, 
under  which  such  business  is  written,  together  with  such  system  of 
schedule  and /or  experience  rating  as  It  may  propose  to  i^e,  and  to 
secure  the  approval  thereof  by  the  Insurance  Commissioner. 

This  answers  your  letter  of  the  3rd  instant    according  to  my  con- 
struction of  Section  38  of  the  Act. 


November  6,  1936. 

FLORIDA  WORKMEN'S  COMPENSATION  ACT— LEGALITY  OF 
REGUIiATION  AFFECTING  SECTION  52(b). 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  November  6.  in  which  you  request  my 
opinion  concerning  the  legality  of  a  regulation  adopted  by  the  Florida 
Industrial  Commission  with  reference  to  Section  52  (b)  of  the  Florida 
Workmen's  Compensation  Act, 

The  regulation  concerning  which  you  inquire  requires  insurance  car- 
riers to  register  annually  under  Section  52  (b)  of  the  Act  and  pay  the 
prescribed  fee  of  $100,00  annually  for  the  year  beginning  July  1.  It  is 
my  opinion  that  the  Florida  Industrial  Commission  has  the  authority  to 
promulgate  and  enforce  such  a  regulation.  The  proposed  regulatloa 
comes  within  the  scope  of  the  authority  delegated  by  the  Legislatiuc  to  the 
Industrial  Commission  and  is  therefore  vaUd. 
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August  14,  1935. 

POEESTRY   DEPARTJWrENT— CONSTRUCTION    OP  ROADS,   FIRE 

LINES,  TELEPHONE  LINES,  ETC..  ACROSS  TAX 

DELINQUENT   LANDS 

X^OT  Sir- 

I  am  In  receipt  of  a  letter  from  your  office  under  date  of  tlie  13th 
instant,  signed  by  Assistant  State  Forester,  referring  to  Section  14  of  Sen- 
ate Bill  No.  557.  Chapter  17029,  of  1935,  reading  as  follows: 

"Ttie  Florida  Board  of  Forestry  is  liereby  vested  with  author- 
ity to  prevent,  detect,  and  suppress  forest  fires  and  to  do  all  things 
necessary  in  tlie  exercise  of  such  authority.  The  Florida  Board 
of  Forestnr  is  authorized  to  appoint  Forest  Fire  Wardens,  to  en- 
force the  provisions  of  this  Act  and  the  fire  laws  of  the  State,  and 
the  wardens  so  appointed  and  the  fire-fighting  crews,  under  their 
direction,  may  enter  upon  any  lands  for  the  purpose  of  prevent- 
ing and  suppressing  fires  and  to  enforce  the  provisions  of  this 
Act  and  the  fire  laws  of  the  State.  Such  Fire  Wardens  and  other 
employees  of  the  Florida  Board  of  Forestry  may,  in  the  perform- 
ance of  their  duties,  set  back-fires,  dis  trenches,  cut  fire  lines  or 
carry  on  any  or  all  customary  activities  in  the  fighting  of  forest 
fires  without  incurring  a  liability  to  any  one." 

Inquiry  is  made  if  the  above  quoted  Section  gives  your  Department 
easements  for  the  privilege  of  crossing  land  which  is  tax  delinquent  in 
your  fire  prevention  activities  and  in  locating  your  slieleton  organization 
for  fire  prevention  areas.  You  ask  if  you  are  authorized  to  cross  over 
such  tax  delinquent  lands  vnth  roads,  fire  lines,  telephone  lines,  etc.,  in 
the  protection  of  other  lands. 

In  reply  I  beg  to  say  in  my  opinion  under  the  provisions  of  the  above 
quoted  statute  you  would  be  authorized  to  enter  upon  tax  delinquent 
lands  for  the  purpose  of  preventing  and  suppressing  an  immediate  flre 
and  for  such  purpose  to  install  temporary  telephone  lines  or  establish  tem- 
porary fire  lines  or  roads,  but  it  is  my  opinion  that  said  Section  is  not 
authority  for  you  to  establish  permanent  roads,  telephone  lines  or  flre 
lines  on  tax  delinquent  lands  without  first  securing  such  privilege  from 
the  owners  of  said  lands. 
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August  16,  I93S. 

FORESTRY    DEPARTMENT— CONSTRUCTION    OF   ROADS.   FIKE 

LINES,  TELEPHONE  UNES.  ETC..  ACROSS  TAX 

DELINQUENT  LANDS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  15th  instant  with  further  refer- 
ence to  your  Department  constructing  roads,  fire  lines,  telephone  lines, 
etc.,  across  tax  delinquent  lands,  to  which  you  refer  as  "taK  delinquent 
(State  owned)  lands,"  and  making  inquiry  if  your  Department  would  be 
guilty  of  trespass  in  crossing  such  lands  with  such  roads,  fire  breaks  and 
telephone  lines  to  protect  contiguous  and  adjoining  lands  over  which  you 
have  secured  easements.  You  further  state  that  in  the  construction  of 
roads  timber  is  cut  and  removed  in  strips  as  much  as  30  feet;  that  fire 
lines  are  from  8  to  20  feet  wide  and  some  clearing  and  removal  of  timtier 
is  necessary  and  that  telephone  lines  are  hung  on  regular  poles  and  little 
if  any  of  such  work  is  temporary  in  its  nature.  You  make  further  in- 
quiry if  your  Department  can  have  easements  for  the  privilege  of  cross- 
ing tax  delii^uent  lands  whose  owners  are  not  known  or  can  not  be 
reached  in  locating  your  proposed  control  Improvements. 

In  reply  I  beg  to  say  that  lands  which  have  been  sold  for  taxes 
and  bid  in  to  the  State  are  not  necessarily  State  owned  lands  and  that 
sucli  Interest  of  the  State  is  merely  a  lien.  There  would,  therefore,  be  no 
authority  on  the  part  of  the  State  to  grant  to  your  Department  easements 
over  such  lands.  Further  answering  your  inquiry  I  beg  to  say  that  any 
entry  upon  private  owned  lands,  even  though  such  lands  should  be  cov- 
ered by  tax  certificates  held  by  the  State  would  not  be  authorized.  While 
the  State  may  not  be  sued  without  statutory  authority  therefor  any  un- 
lawful entry  upon  lands  might  give  the  owner  thereof  a  claim  against 
the  State  and  serve  as  a  basis  for  a  legislative  Relief  Act, 


September  13,  1935. 

FLORIDA   FORESTRY  BOARD 

f>ear  Sir: 

I  am  in  receipt  of  a  communication  under  date  of  the  10th  instant, 

from  Mr.  ,  A.<!si5tant  State  Forester,  making  inquiry  if   the 

Florida  Board  of  Forestry  is  authorized  to  acquire  land  in  its  name  and 
whether  such  lands  when  acquired  would  be  subject  to  taxes. 

In  reply  I  beg  to  say  under  the  provisions  of  Chapter  17,027.  Laws  of 
Florida,  Acts  of  193S  (Senate  Bill  No.  561),  it  appears  that  the  Florida 
Board  of  Forestry  is  authorized  to  acquire  land  in  its  own  name.  Since 
such  Board  Is  an  agency  of  the  State  lands  acquired  by  said  Board  would 
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not  be  subject  to  State  and  county  taxes.  However,  such  lands  might  be 
subject  to  what  is  usually  termed  "special  assessments"  if  embraced  within 
special  districts  such  as  drainage  districts  should  the  laws  pertaining  to 
such  special  districts  provide  that  lands  owned  by  the  State  of  Florida 
be  subject  to  the  special  assessment.  In  such  situation  the  same  would 
apply  to  the  lands  if  owned  by  any  other  State  agency. 


&Iay  20.  193«. 

FORESTRY  DEPARTMENT— DISTRIBUTION  OF  RECEIPTS  FROM 
SALE  OF  PRODUCTS 

Dear  Sir- 

I  am  in  receipt  of  your  letter  of  the  15th  instant  making  inquiry  as 
to  the  distribution  of  receipts  from  the  sale  of  products  from  State  For- 
ests authorized  under  the  provisions  of  Chapter  17,027,  Laws  of  Florida, 
Acts  of  1935.  Your  specific  inquiry  is  whether  or  not  25' f  of  receipts  from 
the  sale  of  products  in  addition  to  the  25'>'(  of  receipts  from  the  sale  of 
lands  must  go  to  the  State  School  Fund.  You  refer  particularly  to  the 
following  language  contained  in  Section  3  of  said  Act: 

■'  *  •  •  The  said  Board  is.  however,  authorized,  permitted 
and  empowered  to  receive  to  bold  the  custody  of  and  exercise  the 
control  of  any  lands,  and  to  set  aside  into  a  separate,  distinct  and 
inviolable  fund,  the  proceeds  which  may  be  derived  from  the  sales 
of  the  products  of  such  lands  or  the  use  thereof  in  any  manner; 
and  the  proceeds  of  the  sale  of  such  lands,  save  the  twenty-five 
'25)  per  cent  of  the  proceeds  thereof  to  be  paid  into  the  State 
School  Fund  as  provided  by  the  Constitution:  and  the  said  Board 
is  authorized,  permitted  and  empowered  to  use  and  apply  such 
funds  for  the  acquisition,  use,  custody,  management,  develop- 
ment or  improvement  of  any  lands  vested  in  or  subject  to  the 
control  of  such  Board.   •    •    • 

In  connection  with  the  above  language  it  may  be  well  to  also  con- 
sider the  following  language  contained  in  Section  2  of  said  Act: 

■*  •  •  •  the  Florida  Board  of  Forestry  is  authorized  to  use 
the  proceeds  of  the  sale  of  any  products  therefrom,  the  proceeds 
of  the  sale  of  any  such  lands,  save  the  twenty-five  (25>  per  cent 
of  such  proceeds  which  shall  be  paid  into  the  State  School  Fund 
as  the  Constitution  requires,  and  such  ot^er  funds  as  may  be 
appropriated  for  use  by  the  Florida  Board  of  Forestry,  and  in 
the  opinion  of  such  Board,  available  for  such  uses  and  purposes." 

Since  the  statute  refers  to  requirements  of  the  State  Constitution 
with  reference  to  the  State  School  Fund,  it  is  also  proper  to  take  Into 
consideration  the  provisions  of  Section  4,  Article  XII  of  the  State  Con- 
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stltution,  which  provides  that  the  State  School  Fund  shall  be  derived 
from  certain  sources,  among  which  is  recited  the  following: 

'"Twenty -five  per  cent,  of  the  sales  of  public  lands  which  are 
now  or  may  hereafter  be  owned  by  the  State," 

It  appears  from  the  language  of  the  statute,  above  quoted,  and  the 
constitutional  provision  relating  thereto  that  it  was  the  purpose  of  the 
Legislature  to  require  the  payment  of  only  twenty-five  per  cent,  of  re- 
ceipts from  the  sale  of  lands  in  such  forest  projects  to  the  State  School 
Fund  and  in  my  opinion  the  Legislature  did  not  intend  and  the  statute 
does  not  require  tliat  twenty-flve  per  cent,  of  receipts  from  the  sale  of 
products  in  connection  with  such  projects  should  be  paid  into  the  State 
School  Fund, 


April  30,  1S36. 

FORESTRY  DEPARTMENT— ARRESTS  BY  EMPLOYEES 

Z)ear  Sir: 

Replying  to  yours  of  April  29th,  in  which  you  ask  to  be  advised 
whether  or  not  "Anyone  in  the  employ  of  the  Florida  Forest  Service  has 
the  right  to  arrest  without  warrant  and  take  before  the  proper  authority 
for  prosecution,  any  Individual  who  is  caught  in  the  direct  act  of  burning 
the  woods  in  ^'iolation  of  the  Forest  Protection  Act,"  permit  me  to  say: 

We  do  not  find  a  statute  conferring  authority  upon  employees  of  the 
Florida  Forest  Service  to  make  arrests,  either  with  or  without  warrant. 

Section  8323  of  the  Compiled  General  Laws  of  1927  names  the  officers 
who  may  make  arrests  without  warrant.  In  addition  to  the  Section 
above  mentioned,  there  is  a  statute  expressly  conferring  the  power  upcm 
certain  Traffic  Officers  to  make  arrests  without  warrant. 


October  24,   1935. 

FORESTRY    DEPARTMENT — AGREEMENTS    WITH    FEDERAL 

AUTHORITIES 

Dear  Sir: 

I  have  your  letter  of  the   12th  instant  enclosing   copy  of  a  letter 

from   ,   Regional   Forester,    concerning    the   ability   oJ 

Florida  to  quEilify  under  the  terms  of  the  Federal  Act,  approved  Au- 
gust 29,  1935  (PUBLIC— No.  325 — 74th  Congress)  <H.R.  6914).  entitled 
"AN  ACT  To  authorize  cooperation  with  the  several  Stat^  for  the 
punx^e  of  stimulating  the  acquisition,  development,  and  proper  ad- 
ministration and  management  of  State  forests  and  coordlnatine  Federal 
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and  State  activiUes  In  carrying  out  a  national  proEram  of  forest-land 
movement,  and  for  other  purposes." 

You  enclose  copy  of  said  Act  and  state  that  the  following  Ques- 
tions present  themselves  to  you  in  its  application  to  Florida: 

Sec.  1.  line  7:  "Can  Florida  state  officials  enter  into  agree- 
ments mentioned?  If  so,  can  State  Forester  make  such 
agreement?  If  he  cannot  who  can?" 

Sec.  2  (a).  Line  3.  "Has  Florida  a  law  wiolch  provides  for  re- 
version of  title  to  state  or  political  subdivision  thereof  of 
tax  delinquent  lands?" 

Bee.  2  tg)  "Does  State  law  (Senate  Bill  No.  5S1.  Acts  of  1935) 
provide  for  such  administration,  development  and  man- 
agement?" 

Answering  your  first  question  it  appears  that  the  Florida  Board 
of  Forestry  may  under  the  provisions  of  Section  1  of  Senate  Bill  561, 
Ch^ter  17.02*7.  Laws  of  Florida,  Acts  of  1935.  enter  into  agreements 
with  the  Federal  Oovemment,  mentioned  In  said  Federal  Act.  The 
title  to  Chapter  17.027  appears  to  be  broad  enough  to  cover  the  pro- 
visions of  Section  1  of  said  Act  authorizing  such  agreements  upon  the 
part  of  the  Florida  Board  of  Forestry. 

Answering  your  second  question  I  refer  you  to  Section  1027.  Com- 
piled General  Laws  of  Florida,  1927.  reading  as  follows: 

"Wbere  land  la  bid  off  by  the  tax  collector  for  the  state, 
the  tax  certificate  shall  be  issued  by  the  tax  collector  to  the 
State,  In  the  name  of  the  Treasurer,  and  If  the  land  is  not 
redeemed  or  the  certificate  sold  by  the  State,  the  title  to  the 
land  shall,  at  the  expiration  of  the  time  for  redemption,  vest 
in  the  State  without  the  Issuing  of  any  deed,  as  provided  for 
in  other  cases,  and  the  certificate  slialf  be  evidence  of  the 
title  of  the  State,  and  none  of  the  provisions  of  this  law  pro- 
viding for  the  issuing  of  a  deed  shall  apply  In  such  cases, 
and  in  al)  cases  In  which  land  or  real  estate  has  heretofore 
been  sold  or  purchased  by  the  State  and  the  certificate  has  not 
been  sold,  or  land  or  real  estate  not  been  redeemed,  and  the 
time  for  redemption  Is  past  it  shall  not  be  necessary  for  the  State 
to  procure  a  deed,  but  the  title  shall  be  held  to  be  In  the  State, 
and  the  certificate  shall  be  evidence  of  the  title  of  the  State." 

The  foregoing  Section  appears  on  Its  face  to  provide  for  the  re- 
version of  tlUe  to  the  State  of  tax  delinquent  lands.  This  Section,  how- 
ever, must  be  construed  in  connection  with  other  tax  statutes.  Sec- 
tion B83.  Compiled  General  Laws  of  Florida,  1927,  provides  for  the  re- 
demption of  tax  delinquent  lands.  Section  985,  Compiled  General  Laws 
of  Florida.  1934  Supplement,  also  provides  for  the  redemption  of  such 
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lands  at  any  time  before  a  tax  deed  is  Issued  therefor.  Construing  said 
Sections  1927.  983  and  985  together  it  appears  that  no  absolute  title  Is 
vested  in  the  State  of  Florida  covering  delinquent  tax  lands  but  that  the 
State  merely  holds  a  lien  against  such  lands.  This  view  is  also  held  in  the 
opinion  of  the  Court  in  the  case  of  McNee  vs.  Wall,  et  al.,  4  Fed,  Supple- 
ment 496,  headnote  6  of  said  decision  specifically  states  that:  "State  do^ 
not  become  absolute  owner  of  lands  for  delinquent  taxes  upon  expiration 
of  two-year  redemption  period."  In  the  body  of  the  opinion  the  Court 
uses  this  language:  "The  State  is  given  a  lien  that  continues  in  force 
until  it  is  discharged  by  payment  or  Is  enforced  by  suit  in  equity." 
The  Florida  taxing  statutes  are  specifically  involved  in  this  decison. 

Answering  your  third  question  I  refer  you  to  Section  3  of  Chapter 
17.027.  Laws  of  Florida,  Acts  of  1935,  part  of  which  reads  as  follows: 

The  said  Board  is.  however,   authorized,   permitted 

and  empowered  to  receive  to  hold  the  custody  of  and  exercise 
the  control  of  any  lands,  and  to  set  aside  into  a  separate  and 
distinct  and  inviolable  fund,  the  proceeds  which  may  be  derived 
from  the  sales  of  the  products  of  such  lands  or  the  use  thereof 
in  any  manner:  and  the  proceeds  of  the  sale  of  such  lands,  save 
the  twenty-five  (25)  per  cent  of  the  proceeds  thereof  to  be 
paid  into  the  State  School  Fund  as  provided  by  the  Constitu- 
tion; and  the  said  Board  Is  authorized,  permitted  and  em- 
powered to  use  and  apply  such  funds  for  the  acquisition,  use, 
custody,  management,  development  or  improvement  of  any  lands 
vested  in  or  subject  to  the  conrol  of  suck  board.  ■  •  •  • 
In  the  above  connection,  I  refer  you  to  Section  5  of  said  Act 
making  appropriation  for  State  Forest  purposes  and  for  State 
Park  piu'poses  and  I  quote  you  Section  B  of  said  Act  as  follows: 

"The  moneys  herein  appropriated  shall  be  placed  at  the 
disposal  of  the  Governor,  to  be  allocated  by  him  on  the  recom- 
mendation of  the  Florida  Board  of  Forestry  for  the  manage- 
ment, development  and  acquisition  of  such  lands  as  he  may 
deem  desirable  and  necessary  for  the  expansion  of  the  State  for- 
ests and  State  park  system  in  Florida." 

While  Section  2  of  Chapter  17,027  provides  for  the  management 
and  control  of  lands  acquired,  it  appears  that  under  the  provisions 
of  Sections  5  and  S  the  Florida  Board  of  Forestry  Is  also  authorized 
to  administer,  develop  and  manage  lands  without  actually  acquiring 
the  same  when  such  lands  are  covered  by  an  agreement  between  the 
Florida  Board  of  Forestry  and  the  Federal  authorities  under  the  terms 
of  the  above  mentioned  Federal  statute. 

Ttiis  letter.  I  think,  will  suffice  as  a  brief  and  In  compliance  with 
request  I  am  enclosing  two  copies  for  you  to  transmit  to  the  Regional 
Forester. 


652  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 

FLORIDA  BOABD  OF  FORESTRY 


October  8,  1936. 

FLORIDA  BOARD  OP  FORESTRY— DEPOSITING  FUNDS  IN  LOCAL 
BANKS   AND   CHECKING   AGAINST   SAME 

Dear  Sir: 

1  am  in  receipt  of  your  letter  of  the  6th  instant  requesting  my 
opinion  as  to  whether  the  Florida  Board  of  Forestry  may  deposit  funds 
in  local  banks  in  its  own  name  and  check  against  same  in  the  dis- 
bursement of  its  funds. 

It  appears  that  the  funds  of  the  Florida  Board  of  Forestry  consist 
of  appropriations  by  the  State  of  Florida,  funds  received  from  the 
Federal  Government  and  funds  that  may  be  received  from  individuals, 
corporations,  cities  and  counties.  Your  inquiry  would,  therefore,  apply 
to  all  funds  received  by  the  Board  other  than  State  appropriations 
which  are  necessarily  from  the  State  Treasury. 

Your  attention  is  called  to  Article  rx.  Section  4.  of  the  State 
Constitution  which  provides  that  "no  money  shall  be  drawn  from  the 
Treasury  except  in  pursuance  of  appropriations  made  by  law."  In  this 
connection  your  attention  is  called  to  the  several  Appropriation  Acts 
of  1929,  1931,  1933  and  1935,  which  re-appropriate  Federal  funds  which 
may  be  received.  Your  attention  is  further  called  to  Section  4151  (7), 
Compiled  General  Laws  of  Florida.  1927.  relating  to  the  State  Board 
of  Forestry,  which  reads  as  follows: 

"Upon  the  presentation  to  the  Comptroller  of  any  accounts 
duly  approved  by  the  Florida  board  of  forestry  accompanied  by 
such  itemized  vouchers  or  accounts  as  shall  be  required  by  him, 
the  Comptroller  is  hereby  authorized  and  required  to  audit 
the  same  and  draw  a  warrant  on  the  State  Treasurer  for  the 
amount  for  which  the  account  is  audited,  payable  out  of  the 
funds  received  under  the  provisions  of  this  Chapter, 
or  otherwise,  to  the  credit  of  the  Florida  board  of  forestry," 

You  will  note  in  the  above  quotation  that  I  have  underscored  the 
words  "or  otherwise".  Said  Section  appears  to  contemplate  that  all 
funds  received  by  the  Florida  Board  of  Forestry  should  be  placed  in 
the  State  Treasury  and  appears  to  lie  in  effect  a  blanket  appropriation 
of  such  funds. 

In  view  of  the  above  it  appears  that  all  funds  received  by  the 
Florida  Board  of  Forestry  from  the  Federal  government  and  from 
individuals,  corporations,  cities  and  counties,  or  I  may  say  from  any 
other  sources,  should  be  deposited  with  the  State  Treasury  and  upon 
presentation  of  accounts  duly  approved  by  the  Florida  Board  of  For- 
estry, accompanied  by  such  itemized  vouchers  or  accounts  that  shall 
be  approved  by  the  Comptroller,   the  Comptroller  would   be  authorized 


BIENNIAL  REPORT   OP  THE    ATTORNEY   GENERAL  553 

FLORIDA  BOARD  OF  FORESTRY 

I 
and  required  to  audit  such  accounts  and  draw  warrants  on  the  State  I 

Treasurer  for  the  amount  of  same.  | 

In  connection  with  the  above,  your  attention  is  called  to  Section 
4151    (lO-aa),  Compiled  General  Laws   of  Florida,   Permanent   Supple- 
ment, originally  Section  3  of  Chapter  17,027,  Laws  of  Florida,  Acts  of  ! 
1935,  providing  for  a  separate  and  distinct  inviolable  fund  derived  from  | 
the  proceeds  of  the  sale  of  the  products  or  the  use  of  lands  acquired  | 
for  State  Forests  or  State  Parks. 
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June  13,  1936. 

I'KUSTEES  I.  I.  FDND— SHELL.  LEASE— DUVAL  ENGINEERING  AND 

CONTRACTINO   CO. 

Dear  Sir: 

I  have  your  letter  of  the  ist  instant  referring  to  the  application 
of  Duval  Engineering  and  ContractinB  Company  for  Federal  permit 
to  dredge  shell  for  commercial  purposes  from  Sisters  Creek.  Hannah 
Mills  Creek,  Clapboard  Creek  and  San  Carlos  Creek,  tributaries  of  the 
St.  Johns  River  near  its  mouth.  You  state  that  evidence  was  submitted 
that  authority  had  been  issued  to  the  Bayshore  Company  by  the  Trustees 
of  the  Internal  Improvement  Fund  to  dredge  shell  In  these  areas  and 
that  this  authority  had  been  transferred  to  the  Duval  Engineering  and 
Contracting  Company.  You  further  state  that  in  reply  to  notices  of 
this  application  issued  by  your  office  numerous  complaints  and  objec- 
tions have  been  received  on  the  ground  that  the  proposed  dredging  would 
ruin  fishing  grounds  and  destroy  Uve  oyster  beds  in  these  creeks  and 
that  you  are  in  receipt  of  a  letter  from  Hon,  George  W.  Davis,  Supervisor 
of  Conservation,  reading  as  follows: 

"In  view  of  the  fact  this  involves  an  area  in  which  the 
gathering  of  oysters  and  sport  fishing  are  enjoyed  by  many  resi- 
dents of  the  Jacksonville  area,  I  wish  to  protest  against  the 
issuance  of  said  permits  and  shall  thank  you  to  advise  me 
promptly  as  to  your  final  determination  in  said  matter." 

You  further  state  that  it  appears  that  one  Department  of  the 
State  has  authorized  the  dredging  of  shell  for  commercial  purposes  and 
that  another  Department  has  requested  that  the  permit  be  not  issued. 
You  further  state  that  as  the  jurisdiction  of  the  War  Department  is 
limited  to  those  features  of  a  project  affecting  the  public  rights  of 
navigation,  such  question  as  the  effect  upon  fishing  or  live  oyster  beds 
must  be  left  to  the  State  Department  having  jurisdiction.  You  then  make 
request  for  advise  as  to  which  department  of  the  State  has  the  power 
to  authorize  dredging  of  shell  for  commercial  purposes  under  circum- 
stances such  as  exist  in  the  present  instance. 

In  reply  your  attention  is  called  to  Section  1438  ci),  Compiled 
General  Laws  of  Florida,  1934  Supplement,  reading  as  follows: 

"The  trustees  (of  the)  internal  improvement  fund  of  the 
State  of  Florida  are  hereby  authorized  to  sell  or  lease  any  phos- 
phate, earth  or  clay,  sand,  gravel,  shell,  mineral,  metal,  timber 
or  water,  or  any  other  substance  similar  to  the  foregoing,  in, 
on  or  under  any  of  the  sovereignty  lands  of  the  State  of  Florida. 
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upon  such  terms  and  conditions  as  may  seem  most  advisable  to 
the  said  trustees  and  to  the  best  interest  of  the  State  of  Florida, 
the  proceeds  of  such  sales  or  leases  to  be  credited  to  the  trustees 

(of  the)  internal  improvement  fund." 

Your  attention  is  further  called  to  that  part  of  Section  1977  (108). 
Compiled  General  Laws  of  Florida,  1934  Supplement,  reading  as  follows: 

"The  State  board  ol  conservation  shall  have  and  exercise 
exclusive  power  over  the  water  bottoms  in  the  State  of  Florida 
not  held  under  some  grant  or  alienation  heretofore  made  and 
any  bottoms  heretofore  granted,  if  cancelled  or  vacated,  may  be 
leased  by  said  board  for  the  purpose  of  giving  the  exclusive  rights 
to  plant  oysters  or  clams  thereon.     •  •  •  " 

Section  1438  (1),  above  quoted,  was  originally  Chapter  16,870,  Acta 
of  1929,  Section  1977  (108} ,  above  quoted,  was  originally  Section  8  of 
Chapter  16,178,  Acts  of  1933. 

1  do  not  think  that  it  was  the  intention  of  the  Jjegislature  Ln 
passing  the  latter  Act  to  repeal  the  former  Act.  Neither  do  I  tbtnlc  it 
was  the  purpose  of  the  Legislature  in  passing  the  former  Act  to  inter- 
fere with  live  oyster  beds,  especially  If  such  beds  should  be  of  any 
particular  consequence.  It  would,  therefore,  appear  that  the  lessee  of 
the  Trustees  of  the  Internal  Improvement  Fund  would  have  full  authority 
for  dredging  dead  shell  but  I  do  not  think  the  lessee  would  be  authorized 
to  disturb  any  wortliwhlle  oyster  beds  and  take  live  oysters  thereon 
for  shell  purposes. 


November  29.  193S, 

TRUSTEES  I.  I.  FUNI>— MORTGAGE  ON  LANDS   COVERED  BY 

TAX  LIEN 

Dear  Sir: 

1  have  your  letter  of  the  25th  instant  in  reply  to  my  letter  of  the 
20th  instant  answering  your  communication  of  the  12th  instant  ad- 
dressed to  Mr.  .  Assistant  Attorney  General. 

In  your  letter  of  the  12th  instant  you  stated  that  you  had  a  situa- 
tion involving  the  title  to  certain  real  estate  where  the  Trustees  of  the 
Internal  Improvement  Fund  hold  a  purchase  money  mortgage:  that  a 
tax  deed  has  been  issued  and  you  understood  that  the  tax  deed  holder 
is  in  actual  possession  of  the  property;  that  you  have  been  unable  to 
find  any  authority  as  to  the  status  of  the  purchase  money  mortgage  and 
assume  that  it  is  barred  by  the  tax  deed ;  and  if  true  it  would  assist  mater- 
ially in  clearing  the  title  if  a  record  satisfaction  or  release  could  be  ob- 
tained from  the  Trustees.    You  make  inquiry  If  there  is  any  procedure 
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which  could  be  followed  to  secure  such  a  release  of  the  mortgage  held 
by  the  Trustees. 

In  my  letter  to  you  under  date  of  the  20th  instant  I  referred  you 
to  Chapter  15,641,  Laws  of  Florida.  Acts  of  1931,  now  Sections  1771  (6) 
to  1771  (11),  Compiled  General  Laws  of  Florida.  1934  Supplement,  and 
called  to  you  attention  that  under  said  statute  neither  a  tax  deed  nor 
tax  certificate  extinguished  the  rights  of  the  Trustees,  and  provision 
is  made  for  redemption  by  the  Trustees  in  such  case. 

In  your  letter  of  the  25th  Instant  you  state  further  that  in  the 
particular  case  in  which  you  are  interested  the  tax  deed  was  issued 
in  1935  but  was  based  upon  a  tax  sale  certificate  sold  to  a  private 
individual  at  the  tax  sale  of  the  year  1927.  You  further  state  that 
you  have  made  a  search  of  the  statutes  in  effect  in  1927  and  fail  to 
find  any  statute  then  in  existence  covering  the  situation  and  that  you 
do  not  believe,  under  the  circumstances,  the  Act  of  1931  could  apply 
to  your  particular  case. 

The  title  to  Chapter   15,641.  above  referred  to,  when  taken  alone 

may  not  show  a  clear  intention  upon  the  part  of  the  Legislature  for 
said  Act  to  apply  to  lands  previously  sold  by  the  said  Trustees  and  on 
which  they  held  purchase  money  mortgages  when  said  Act  was  passed. 
However,  the  language  of  Section  1  of  said  Act  indicates  that  it  was  the 
purpose  of  the  Legislature  that  the  Act  should  apply  to  lands  sold  prior 
thereto.  You  will  note  in  Section  1  that  reference  is  made  to  the  sale 
of  State  lands  made  in  the  name  of  tlie  State  or  in  the  name  of  any 
State  agency  "when  su?h  sale  is  or  has  been  made  upon  the  basis  of 
partial  payment  or  payments  upon  said  lands  or  other  property  and  the 
remainder  or  balance  of  payment  or  payments  is  or  was  secured  by  note 
or  notes,  in  turn  secured  by  mortgage  or  mortgages,  or  other  paper  or 
instruments  •  •  *",  It  is,  therefore,  ray  view  that  construing  this 
statute  as  a  whole  the  Legislature  intended  for  the  same  to  apply  not 
only  to  future  transactions  but  to  prior  sales  by  the  Trustees  of  the 
Internal  Improvement  Fund,  It  would,  therefore,  appear  to  apply  to 
your  particular  situation,  above  mentioned.  I  wish  to  call  your  further 
attention  to  the  fact  with  which  you  are  probably  already  familiar 
that  adverse  possession  does  not  run  against  the  State  of  Florida. 

The  Trustees  of  the  Internal  Improvement  Fund,  I  am  confident, 
wtU  be  glad  to  consider  any  proposition  you  may  wish  to  make  for  your 
client  with  reference  to  release  or  satisfaction  of  mortgage  held  by  said 
Trustees.  Such  proposition  may  be  submitted  to  Hon.  Nathan  Mayo. 
Commissioner  of  Agriculture,  in  whose  office  land  matters  are  handled, 
for  presentation  to  the  Trustees.  In  this  connection  I  may  say  while  the 
statute  makes  provision  for  redemption  of  tax  certificates  and  tax  deeds 
after  initiating  foreclosure  proceedings,  I  am  confident  that  the  Trustees 
will  be  glad  to  make  such  redemption  on  the  basis  prescribed  in  the 
statute  prior  to  the  bringing  of  such  foreclosure  proceedings. 
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January  25.  1935. 

AUTHORITY    OF    TRUSTEES    OF    I.    I.    FUND    IN    REFERENCE    TO 

SALE  OF  LANDS  THE  TITLE  TO  WHICH  WAS  OBTAINED  BY 

VIRTUE  OF  FORECLOSURE  OP  TAX  SALE  CERTIFICATES  BY 

COUNTIES   UNDER   CHAPTER    14,512.    LAWS  OF   FLORIDA. 

ACTS   OF    1929.   TAXES.    PRICE   OF   SALE 

Dear  Sir: 

I   have   your  letter  in  which   you   state   that  the   Trustees   of   the 

Internal  Improvement  Fund  hold  title  to  certain  lands  by  virtue  of 
the  foreclositre  of  tax  sale  certificates  by  several  Counties  of  the  Stale 
under  Chapter  14.572,  Laws  of  Florida,  Acts  of  1929.  You  request  my 
opinion   upon    the   following   questions   with   reference   to   these   lands, 

to- wit : 

"(1)  Whether  or  not  state  and  county  taxes  shall  continue 
agaii^t  the  land  after  the  date  on  which  the  title  vests  in  Uk. 
said  Trustees, 

"<2)  Whether  or  not,  when  the  Trustees  convey  said  lands, 
into  private  ownership,  the  said  Trustees  shall  collect  from  the 
purchaser  taxes  for  that  part  of  the  year  which  will  elapse  after 
the  date  of  sale. 

"C3>  Whether  or  not  when  lands  come  to  the  Trustees  of 
the  Internal  Improvement  Fund  by  virtue  of  such  Chapter,  the 
law  contemplates  that  only  the  original  owner  shall  have  the 
right  to  purchase, 

'M4i  Whether  or  not  the  law  contemplates  that  when  the 
Ti-ustees  receive  what,  in  their  judgment,  is  the  best  satisfactory 
offer  for  the  lands,  they  may  sell  the  same  to  any  person  who- 
soever." 

It  is  my  opinion: 

As  to  your  first  question:  Section  25  of  Chapter  14.572.  supra,  being 
Section  1003  (13)  Compiled  General  Laws,  1934  Supplement,  provide 
that  "the  Trustees  of  the  Internal  Improvement  Fund  may  hold  and 
dispose  of  any  such  lands  as  provided  by  law  with  respect  to  other 
lands  belonging  to  the  Internal  Improvement  Fund".  Lands  owned  by 
the  Trustees  of  the  Internal  Improvement  Fund  are  exempt  from  taxa- 
tion because  such  lands  t)elong  to  the  State.  See  Section  897.  Compiled 
General  Laws  of  Florida.  1927.  Taxes  cannot  be  lawfully  levied  and 
assessed  against  the  lands  referred  to  in  your  letter  during  the  time 
the  title  is  vested  in  the  Trustees  of  the  Internal  Improvement  Fund 
because  they  are  lands  belonging  to  the  State,  and  all  lands  of  the  State 
are  exempt  from  taxation. 
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As  to  your  second  question;  The  Trustees  of  the  Internal  Improve- 
ment Fund  have  authority  to  sell  and  dispose  of  those  lands  In  the 
same  manner  as  other  lands  are  disposed  of  by  them.  See  Section  25  of 
Chapter  14,572,  supra.  As  to  the  manner  of  selling  other  lands,  see 
SecUons  1387,  1392.  1401,  1425,  1436,  1437,  1767-1769,  Compiled  General 
Laws.  In  the  event  of  a  sale,  the  Trustees  are  not  required  to  collect 
from  the  purchaser  the  taxes  that  would  have  accrued  against  the 
lands  if  they  had  been  subject  to  taxation  during  the  period  of  time 
the  Trustees  held  title  thereto.  If  the  Trustees  so  desire,  they  may  In- 
clude in  the  sale's  price  of  those  lands  a  sum  equal  to  what  the. taxes 
would  have  been  if  the  lands  had  been  subject  to  taxation  during  the 
period  of  time  that  the  Trustees  have  had  title  thereto. 

As  to  your  third  question:  The  law  permits  the  Trustees  of  the 
Internal  Improvement  Fund  to  sell  these  lands  to  any  one  who  will 
comply  with  the  terms  of  sale.  There  is  no  legal  requirement  that  these 
lands  be  sold  only  to  the  person  who  had  title  to  the  lands  at  the  time 
of  the  foreclosure  suit  which  resulted  in  title  being  vested  In  the 
■niistees. 

As  to  your  fourth  question:  The  Trustees  of  the  Internal  Improve- 
ment Fund  may  dispose  of  these  lands  in  the  same  manner  as  pro- 
vided by  law  with  respect  to  the  disposition  of  other  lands  to  which 
they  have  title,  and  upon  receipt  of  a  satisfactory  offer,  they  may  sell 
these  lands  to  any  person  whomsoever  In  the  manner  provided  by  law. 
See  Sections  of  statutes  cited  under  my  answer  to  your  second  question 
as  to  the  maimer  of  sale. 


July  11.  1935. 
TRUSTEES  I.  I.  FUTTO-^OVEREIGNTY  LANDS— OIL  LEASES 
Dear  Sir: 

I  have  your  letter  of  the  8th  instant,  requesting  to  be  advised  of 
the  legal  authority  of  the  Trustees  of  the  Internal  Improvement  Fund 
In  the  making  of  an  oil  and  gas  lease  covering  lands  in  Old  Tampa  Bay. 

In  reply  I  beg  to  say  the  bottoms  of  all  navigable  waters  are  vested 
in  the  State  of  Florida  by  virtue  of  its  sovereignty  and  are  known  as 
•'sovereignty  lands".  The  lands  in  question  are  such  lands. 

As  to  the  authority  of  the  Trustees  of  the  Internal  Improvement 
Fund  with  reference  to  such  sovereignty  lands,  I  refer  you  to  Chapter 
15.642,  Laws  of  Florida,  Acts  of  1931,  charging  the  Trustees  of  the 
Internal  Improvement  Fund  with  the  administration,  management  and 
control  of  said  lands,  included  among  which  are  sovereignty  lands. 

I  also  refer  you  to  Section  1391,  Compiled  General  Laws  of  Florida. 
1927,  vesting  m  the  Trustees  of  the  Internal  Improvement  Fund  title 
to  such  lands. 
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I  also  refer  you  to  Section  1445,  Compiled  General  La^^  of  Florida, 
1927,  particularly  authorizing  the  Trustees  of  the  Internal  Improvement 
Fund  to  lease  sovereignty  lands  for  oil  and  gas  purposes. 


Joly  3,  1935. 

TRUSTEES  I.  I.  FUND— HOUSE  BILL  NO.  1052  OP  1935, 
CHAPTER  17272 

Dear  Sir- 

I  am  In  receipt  of  your  letter  of  the  Is*  Instant  with  reference  to 
House  Bill  No.  1052,  Laws  of  Florida,  Acts  of  1935,  which  Is  an  Act  re- 
lating to  the  disposition  of  the  proceeds  of  State  lands  and  to  the  pay- 
ment of  special  assessments  or  special  levies  of  taxes  thereon. 

In  reply  to  your  Inquiry  I  beg  to  say  that  the  Act,  as  passed,  does 
not  in  my  opinion  affect  past  obligations  of  the  South  Florida  Conser- 
vancy District  or  the  refunding  of  such  past  obligations,  but  it  would 
appear  to  affect  aU  strictly  new  obligations  subsequent  to  the  effective 
date  of  said  Act. 


f 
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September  35,   1936. 

MOTOR    VEHICLES — REFDND    OF    AMOUNTS    ADVANCED    FOR 
REGISTRATION   BASED   ON   MILEAGE   TRAVELLED—    CON- 
STITUTION ALITY  OF  CHAPTER  16085,  LAWS  OP  FLORIDA. 
ACTS  OP  1933 

Dear  Sir; 

This  is  in  reply   to  your   letter  of   September   23,   enclosing   claims 

presented  by  Mr.  ,  Attorney  at  Law,  in  behalf  of  At- 

laatic  Greyhound  Lines,  a  Virginia  corporation,  and  East  Coast  Stages. 
Inc. 

The  enclosed  claims  are  for  a  refund  of  registration  fees  collected 
for  the  operation  of  vehicles  in  Florida  during  the  last  half  of  thfl 
year  1933  and  the  years  1934-35  in  excess  of  the  amount  figured  on  the 
basis  of  the  actual  number  of  miles  travelled  in  Florida.  Under  the 
provisions  of  Chapter  15625,  Laws  of  Florida.  Acts  of  1931,  such  a 
refund  would  have  been  proper.  Said  statute,  however,  has  been  super- 
seded by  Chapter  16085,  Laws  of  Florida,  Acts  of  1933,  which  act  has 
been  in  effect  during  the  entire  period  for  which  refunds  are  claimed. 
Under  this  latter  act,  said  corporations  are  not  entitled  to  the  refunds 
because  their  vehicles  have  been  operated  on  a  fixed  and  recurring  sched- 
ule. Said  corporations  assert  that  Chapter  16085  is  unconstitutional  and 
invalid  insofar  as  the  provisions  of  it  prevent  them  from  recovering 
said  refund.  It  is  my  opinion  that  the  claims  should  be  denied.  To  allow 
the  claims  would  be  to  permit  the  Motor  Vehicle  Commission  to  pass 
upon  the  constitutionality  of  legislative  acts,  which  is  exclusively  a 
judicial  function. 


August  6.  1936. 

MOTOR    VEHICLES— STORAGE    CHECK— WAREHOUSEMAN'S 

RECEIPT 

Dear  Sir- 
Replying  to  your  favor  of  August  3rd.,  in  which  you  ask  whether 
or  not  a  certain  storage  check  issued  by  the  E.  &  P.  Garage  of  Jack- 
sonville can  be  accepted  as  a  warehouse  mans'  receipt  and  form  a  basis 
upon  which  a  warehouseman  may  offer  a  vehicle  for  sale  without  judi- 
cial proceedings,  permit  me  to  say; 

Assuming  that  the  original  check  or  recesipt  was  in  the  same  form 

as  the  receipt  No.  1752,  and  that  the  stub  thereof  was  given  to  Mr. 

,  who  stored  his  motor  vehicle  in  the  E.  &  P.  Garage;   and  as- 
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suming  that  all  the  provisions  of  Section  7002  of  the  CompUed  General 
Laws  of  1927  were  compiled  with  by  the  E  &  P,  Oarage,  I  can  see  no 
reason  why,  under  the  provisions  of  said  statute,  the  warehousemons' 
storage  check  No.  6978  could  not  be  accepted  as  a  warehousemans'  re- 
ceipt and  form  a  basis  upon  which  said  warehouseman  may  offer  the 
vehicle  for  sale  without  judicial  proceedings. 

I  think,  however,  that  before  a  title  certificate  is  issued  by  the 
Motor  Vehicle  Department,  that  a  full  and  complete  description  of  the 
Motor  Vehicle  should  be  submitted  to  said  department. 

You  will  notice  on  the  reverse  side  of  storage  check  No.  17S2  that 
the  owner  of  the  automobile  identified  by  the  storage  check  in  accept- 
ing the  receipt  therefor  agreed: 

First,  That  the  E  &  P  Garage  had  the  right  to  deliver  said  car 
to  said  holder  of  said  receipt; 

Second.  That  if  said  car  was  not  called  for  within  60  days  from 
the  date  of  storage,  said  Garage  should  have  to  right  to  satisfy  its  lien 
for  said  storage,  for  any  labor  or  material  used  in  the  repair  of  said 
car  by  a  sale  thereof  as  provided  for  in  and  by  Section  7002  of  the 
Compiled  General  Laws  of  Florida. 

We  are  assuming  that  the  stub  which  was  given  to  Mr.  Church 
from  storage  check  No.  6978  contained  the  same  agreement  as  that 
quoted  above. 

Any  other  and  further"  deficiency  in  proof  that  the  provisions  of 
Section  7002  of  the  Compiled  General  Laws  were  fully  compiled  with 
by  the  E  &  P  Garage  prior  to  the  sale  could  be  supplied  by  affidavits 
from  the  Manager  or  Managers  of  said  Oarage. 

We  are  returning  herewith  the  storage  checks  Nos.  6978  and  1782. 


June  9.  1938. 

MOTOR    VEHICLES — "FOR    HIRE"    LICENSE — CONTRACT 
CARRIERS  OF  U.  S.  MAIL 

Dear  Sir- 

I  am  In  receipt  of  your  letter  of  the  29th  ultimo  making  InQulry 
as  to  whether  a  private  Individual  holding  a  contract  from  the  Federal 
Post  Office  Department  can  transport  bulk  mall  from  the  Post  Office 
to  the  depot  and  from  the  depot  to  the  Post  Office  should  be  required 
to  secure  a  "For  Hire"  license  tag  In  compliance  with  Section  1280. 
Compiled  General  Laws  of  Florida,  1827.  You  also  make  the  same  in- 
quiry with  reference  to  a  party  holding  a  contract  to  transport  bulk 
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mail  from  the  City  of  Lakeland  to  the  City  of  Port  Myers  and  making 
deliveries  to  the  Post  Offices  along  the  route  traveled. 

Said  Section  1280  contains  the  fotlowinK  language:  '"For  Hire',  as 
defined  in  this  Chapter  shall  include  all  motor  driven  vehicles  or  trailers 
hauled  by  motor  vehicles  In  use  for  transporting  persons,  commodities  or 
materials  for  compensation,  or  such  motor  vehicles  as  may  be  let  or 
rented  to  another  for  a  consideration/'  The  said  Section  contains  a 
proviso  eliminating  vehicles  used  by  farmers  for  transportation  of  agri- 
cultural or  horticultural  products  and  also  eliminating  vehicles  trans- 
porting school  children  under  contract.  These  appear  to  be  the  only 
exceptions  to  the  statutory  definition  of  'Tor  Hire"  motor  vehicles,  as 
above  defined. 

Paragraph  12  of  Section  1285.  Compiled  General  Laws  of  Florida, 
1934  Supplement,  provides  that  motor  vehicle  license  statutes  shall  not 
apply  to  any  motor  vehicle  trailer  or  semi-trailer  owned  or  operated 
by  the  Federal  Government.  This  provision  does  not  appear  to  cover 
owners  of  vehicles  contracting  with  the  Federal  Government, 

Your  attention  is  further  called  to  paragraph  14  of  said  Section 
1285,  which  provides  that  the  State  Motor  Vehicle  Commissioner  shall 
have  authority  to  determine  the  classification  of.  and  the  amount  of 
tax  due  on  any  motor  vehicle  required  to  be  registered  under  the  laws 
of  Florida. 

The  above  appear  to  be  the  only  statutes  directly  relating  to  the 
subject  of  your  inquiry  and,  in  my  opinion,  a  private  individual  holding 
a  contract  with  the  Federal  Government  for  the  transportation  of  mail 
for  compensation,  as  recited  in  your  inquiry,  may  properly  be  required 
to  secure  a  "For  Hire"  license  for  his  motor  vehicle  used  in  such  trans- 
portation. 


April  27,  1938. 

MOTOR  VEHICLES— TWO  LICENSE  PLATES 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  21st  instant  enclosing  copy  of 

communication  from ,  Director  of  the  Department  of  Public 

Safety  and  President  of  the  Internattonal  Association  of  Chiefs  of  Police, 
of  Miami,  with  reference  to  motor  vehicles  carrying  a  license  plate  on 
the  front  of  the  car  as  well  as  the  rear.  You  make  inquiry  if  the  Motor 
Vehicle  Department  of  Florida  is  authorized  or  can  require  the  use  of 
double  license  tags. 

In  reply  your  attention  is  called  to  Section  1283,  Complied  General 
Laws  of  Florida,  1927,  which  requires  that  upon  the  filing  of  applica- 
tion for  registration  and  the  payment  of  the  fee  the  motor  vehicle  shall 
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be  assigned  a  distinctive  number  and  there  shall  be  issued  and  delivered 
to  the  owner  a  certificate  of  registration  and  "one  number  plate  for 
each  motor  vehicle". 

Your  attention  is  further  called  to  Section  1291  of  the  same  compila- 
tion, which  provides  that  no  person  shall  operate  a  motor  vehicle  on  the 
public  highwajrs  of  the  State  imless  such  vehicle  shall  have  a  distinctive 
number  assigned  to  It  "conspicuously  displayed  on  a  metal  plate  attached 
to  the  rear  end  of  such  vehicle". 

Other  motor  vehicle  statutes  refer  to  "a  license  plate".  I  have  made 
particular  search  of  the  statutes  relating  to  the  powers  and  duties  of  the 
Motor  Vehicle  Commissioner  and  I  do  not  find  any  statute  authorizing 
the  Motor  Vehicle  Department  to  require  titie  use  of  the  double  license 
tags. 

April  20,  1936. 

MOTOR    VEHICLES.    REFUNDS   ON    BUSSES 

Dear  Sir: 

I  am  In  receipt  of  your  letter  of  the  17th  Instant  enclosing  com- 
munication of  Messrs.  — — ,  Attorneys  at  law.  submitting 

applications  for  East  Coast  Stages.  Inc.,  and  Atlantic  Greyhound  Lines 
for  refunds  on  motor  vehicle  license  taxes  for  the  first  half  of  the  year 
1935  in  view  of  the  provisions  of  Clmpter  15,S25.  Acts  of  1931,  effective 
until  July  1,  1935,  under  tlie  amendatory  statute,  Chapter  16.086  of  1933. 

In  reply  I  beg  to  say  that  Section  1285.  Compiled  General  Laws  of 
Florida,  1927,  as  amended  by  Chapter  15,625  of  1931,  provided  among 
other  things  the  following; 

"Where  any  automobUe  is  used  for  hire,  whether  for  carry- 
ing passengers  or  freight  either  singly  or  In  combination,  over 
the  highways  of  this  State,  in  interstate  commerce,  a  charge 
shall  be  collected  in  the  form  of  a  registration  fee  initially 
computed  and  assessed  on  the  basis  of  the  foregoing  schedule, 
and  the  same  shall  be  collected  upon  the  registration  of  the 
vehicle  as  an  advance  payment  on  the  compensation  entitled  to 
be  received  by  the  State  for  the  use  of  the  State's  highway 
system,  but  the  person,  firm  or  corporation  so  registering  or 
re -registering  said  vehicle  shall  be  entitled  to  a  refund  ol  the 
entire  amount  collected  with  legal  interest  thereon  upon  making 
payment  to  the  State  for  the  mileage  actually  traveled  by  the 
vehicle  in  its  use  of  the  State's  highw^  system,  to  be  paid  for 
at  the  rate  of  four  cents  per  mile  each  way,  which  rate  of  four 
cents  per  mile  each  way  is  hereby  determined  and  declared  to 
be  a  reasonable  and  just  compensation  to  be  charged  and  collects 
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ed  for  the  use  of  the  improved  highway  system  provided  by  the 
State  and  its  several  counties,  districts  and  municipalities  lor 
the  use  of  motor  vehicles.     *     •     *'" 

Assuming  that  the  statements  attached  to  the  claims  are  correct 
it  would  appear  that  the  claims  are  just  and  legal  under  the  provisions 
of  Section  1285,  Compiled  General  Laws  of  Florida,  1927,  as  amended 
by  Chapter  15,625  of  1936,  and  may  be  paid  from  "Motor  Vehicle  Re- 
fund Fund"  under  the  provisions  of  Section  1304,  Compiled  General 
Laws  of  Florida,  1934  Supplement. 


March  25,  1936. 

MOTOR  VEHICLE  DEPARTMENT.  PtJRCHASE  OP  TAG  SAFETY 

DEVICE 

Dear  Sir-- 

This  is  in  reply  to  your  inquiry  of  March  14,  1936.  It  would  appear 
from  your  inquiry  and  enclosed  correspondence  that  any  doubt  arising 
in  connection  with  your  right  to  enter  into  a  contract  for  the  use  of 
a  safety  lock  strip  tag  device  arises  by  reason  of  the  following  language 
appearing  in  Chapter  18772,  Laws  of  Florida,  Acts  of  1935,  known  as 
House  BUI  1256: 

"That  no  funds  hereunder  or  otherwise  shall  be  appropri- 
ated for  the  purpose  of  purchasing  automobile  safety  devices 
or  any  expenditures  made  in  connection  therewith." 

I  have  examined  the  Jownals  of  the  House  and  Senate  of  the 
1935  Session  of  the  Legislature  and  find  that  the  language  above  quoted 
is  incorporated  in  the  statute  through  mistake  and  inadvertence  and 
was  not  properly  included  in  the  Act  as  actually  passed  by  both  Houses 
of  the  Legislature.  I  find  that  the  words  above  quoted  were  added  by 
amendment  to  the  original  bill,  were  stricken  by  a  Senate  amendment 
which  was  not  concurred  in  by  the  House,  and  the  Senate  amendment 
was  submitted  to  a  joint  committee  for  further  consideration.  The  joint 
committee  recommended  the  adoption  of  the  Senate  amendment  elimi- 
nating the  above  words,  and  this  recommendation  was  adopted  by  both 
the  House  and  the  Senate.  The  Act  as  actually  enacted  contained  the 
Senate  amendment  eliminating  the  above  words  from  the  Statute. 

The  above  quoted  words  would,  under  the  doctrine  of 
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constitute  mere  spurious  matter  appearing  in  the  Act  and  would  be 
just  as  Ineffective  as  if  never  incorporated  therein.  It  therefore  follows 
that  this  provision,  incorporated  in  the  Act  by  mistake,  is  not  in  any 
way  binding  and  should  be  entirely  disregarded. 
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February  6,  1936. 

MOTOR    VEHICLE^— MOTOR    CARRIERS    SECURING    HALF-YEAR 

LICENSE    WHEN    HOLDING    CERTIFICATE    OF    PUBLIC 

CONVENIENCE   AND  NECESSITY 

Dear  Sir- 

I  have  your  letter  of  the  Slst  ultimo,  making  inquliy  If  you  may 

issue  for  hire  license  to  the —  Motor  Lines  on  the  one-half  year 

basis.    I  am  also  in  receipt  of  a  brief  from  the  Honorable ,  At- 
torney at  Law  of  Jacksonville,  Florida,  for  consideration  in  connection 

with  your  inquiry. 

It  appears  that  said  company  has  no  certificate  of  public  con- 
venience and  necessity  from  the  Florida  Railroad  Commission  or  from 
the  Interstate  Commerce  Commission,  though  It  is  claimed  that  appli- 
cation has  been  made  to  the  Federal  authorities  for  such  certificate. 
The  only  statute  providing  for  a  half-year  license  to  such  companies, 
which  I  have  been  able  to  find,  is  contained  in  a  proviso  to  Section 
1284,  Compiled  General  Laws  of  Florida.  1934  Supplement,  reading  as 
follows: 

"Provided,  however,  that  auto  transportation  companies 
holding  certificates  of  public  convenience  and  necessity  may 
register  semi-aimually  the  commercial  motor  vehicles  used  by 
them  under  such  certificates  in  their  business  and  no  registration 
or  license  shall  t>e  required  to  be  paid  during  such  semi-annual 
period  as  the  same  may  not  be  registered  and  in  use  if  the 
annual  registration  rate  for  the  aforesaid  motor  vehicles  is  In 
excess  of  one  hundred  dollars,  fee  not  included." 

You  will  note  that  the  language  above  quoted  does  not  confine 
the  certificate  spoken  of  to  a  certificate  from  the  State  RaUroad  Com- 
mission, but  is  broad  enough  to  include  certificates  from  the  Interstate 
Commerce  Commission.  You  will  not*  also  that  the  statute  does  not 
grant  the  privilege  to  companies  upon  application  for  such  certificates 
or  upon  being  qualified  to  receive  such  a  certificate. 

It  is  therefore  my  opinion  that  a  half-year  for-hire  license  may 
not  be  issued  to  said  company  or  any  similar  company  until  a  certifi- 
cate of  public  convenience  and  necessity  is  held  by  such  company  from 
the  Federal  authorities  under  the  1935  Motor  Carrier  Act  or  from  the 

state  Railroad  Commission. 
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January  15.  1936. 

MOTOR   VEHICLES— LICENSE    NON-RESIDENT    OWNERS 

Dear  Sir- 

I  have  your  letter  of  the  14th  inst.,  the  fhst  paragraph  of  which 
reads  as  follows: 

"I  wish  to  advise  that ,  President  of  the  River- 
side Military  Academy.  Gainesville.  Georgia,  conducts  a  three 
months  period  of  school  at  Hollywood,  Florida,  under  the  name 
of  the  Riverside  Academy  and  brings  into  this  state  several 
motor  vehicles  used  In  the  transportation  of  the  students  from 
the  school  to  various  towns  adjacent  to  the  Academy,  and  for 
the  transportation  of  freight  and  other  goods,  reauired  in  tiie 
general  operation  of  the  school." 

You  make  inquiry  if  such  cars  and  the  cars  of  teachers  employed 
In  this  school  are  subject  to  motor  vehicle  license  fees  under  the  lavre 
of  th^  State. 

In  reply  I  refer  you  to  paragraph  17,  Section  1285,  Compiled  General 
Laws  of  Florida,  1934  Supplement,  reading  as  follows: 

"The  provisions  of  law  authorizing  the  operation  of  motor 
vehicles  over  the  highways  of  the  State  of  Florida  by  non- 
residents of  this  State  when  such  vehicles  shall  be  duly  registered 
or  licensed  under  the  laws  of  some  other  State  or  foreign 
Country,  shall  not  apply  to  any  non-resident  who  shall  accept 
employment  or  engage  in  any  trade,  profession  or  occupation 
to  this  State.  In  every  case  where  a  non-resident  shall  accept 
employment  or  engage  in  any  trade,  profession  or  occupation  In 
the  State  of  Florida,  such  nonresident  shaU  be  required  to  register 
his  motor  vehicles  to  this  State  if  such  motor  vehicles  are  pro- 
posed to  be  operated  on  the  highways  of  the  State  of  Florida." 

In  view  of  the  above  it  is  my  opinion  that  all  such  cars  are  sub- 
ject to  the  motor  vehicle  license  requirements  under  our  laws. 


December  2,  X935. 

MOTOR   VEHICLES,   WEIGHT   AND   SPEED    OP    TRUCKS 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  November  27.  1935, 
Chapter  16085,  Laws  of  Florida,  Acts  of  1B33,  prescribes  the  maximum 
permissible  gross  weight  of  motor  vehicles.  It  provides  that  no  motor 
vehicle  or  combination  of  vehicles  with  pneumatic  tires  shall  be  operated 
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on  a  public  highway  of  this  State  with  a  gross  weight  per  vehicle.  IneluiJ- 
ing  the  weight  of  the  vehicle,  in  excess  of  16.000  pounds,  without  special 
permission  of  the  State  Road  Department  or  the  Railroad  Commission, 
or  unless  such  vehicle  is  equipped  with  vacuum  booster  bralces.  electric 
brakes  or  air  brakes  to  safeguard  the  traveling  public.  If  the  motor 
vehicle  is  so  eQuipped  the  maximum  gross  load  is  18,000  pounds. 

Section  1318,  C.  G.  L.  (1927)  regulates  the  speed  of  motor  vehicles 
and  prescribes  the  limit  at  which  the  various  classes  of  motor  vehicles 
may  be  operated  upon  the  highways  of  the  State.  The  maximum  Sfpeed 
of  trucks  depends  upon  the  weight  and  whether  or  not  operated  in 
business  or  residential  sections  tn  Cities  or  towns  or  on  the  highways 
outside  the  municipalities.  This  section  provides  that  a  rate  of  speed 
in  excess  of  twenty-five  miles  per  hour  in  the  residential  section  of 
any  city,  town,  or  village,  and  a  rate  of  speed  in  excess  of  fifteen  miles 
per  hour  in  the  business  section  of  any  city,  town,  or  village,  and  a 
rate  of  speed  in  excess  of  forty -five  miles  per  hour  on  any  public  highway 
outside  the  corporate  limits  of  any  city  or  town  of  any  motor  vehicle 
weighing  less  than  five  thousand  poimds  shall  be  deemed  prtma  facie 
evidence  of  reckless  driving.  This  section  further  provides  that  a  rate 
of  speed  in  excess  of  fifteen  miles  per  hour  in  the  residential  section  of 
any  city,  town,  or  village,  and  a  rate  of  speed  in  excess  of  ten  miles 
per  hour  in  the  business  section  of  any  city,  town,  or  village,  and  a 
rate  of  speed  in  excess  of  thirty  miles  per  hour  on  axiy  public  highway 
outside  the  corporate  limits  of  any  city  or  town  of  motor  vehicles  weigh- 
ing more  than  five  thousand  pounds  and  less  than  sixteen  thousand 
pounds  shall  be  deemed  a  violation  of  said  section. 

You  InQuire  specifically  concerning  IV^  ton  trucks  and  Va  ton  pick- 
up trucks.  The  statutes  do  not  appear  to  differentiate  between  these 
two  types  insofar  as  gross  weight  and  speed  is  concerned,  but  the  general 
provisions  hereinabove  referred  to  apply  to  both  types  of  trucks. 


January  29,  1935. 

MOTOR  VEHICLES— PURCHASE   OF  BY   STATE  RACING   COMMIS- 
SION   (CHAPTER  13810,  LAWS  OF  FLORIDA,   ACTS  OF   1929— 
SECTION  1363    (1)   COMPILED  GENERAL  LAWS  OP  1927. 
1934  SUPPLEMENT) 

Dear  Sir: 

Hits  is  in  response  to  your  oral  inQUiry  of  even  date,  with  reference 
to  the  applicability  of  the  above  mentioned  statute  to  the  State  Racing 
Commission,  organized  and  existing  under  Chapter  14833.  Laws  of  Plorica, 
Acts  of  1931  (Sections  4151  (49)  et  seq..  Compiled  General  Laws  of 
1927,  1934  Supplement). 
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In  line  with  my  prior  opinion  of  December  4,  1934,  as  well  as  my 
prior  opinions  and  those  of  my  predecessor  in  office,  beginning  with 
that  under  date  of  December  31,  1929.  I  again  advise  that  the  prohibition 
of  the  said  Act  of  1929  is  against  the  purchase  of  motor  vehicles  by  any 
State  officials  or  employee  for  the  use  of  himself  or  another;  and  there 
is  no  prohibition  against  the  purchfise  of  motor  vehicles  by  a  State 
Department  or  Board  for  its  use  as  a  governmental  agency  as  dis- 
tinguished from  the  use  by  a  State  officer  or  employee. 

I  am  therefore  of  the  opinion  that  the  State  Racing  Commission 
may  within  its  discretion  purchase  such  motor  vehicles  as  may  be  needed 
by  it  in  the  performance  of  its  statutory  duties,  and  pay  the  same  out 
of  any  funds  which  are  available  for  expenditure  by  the  said  Depart- 
ment as  provided  by  law. 


June  10.  1935. 

MOTOR  VEHICLES— REFUND  ON  HALF  YEAR  LICENSES 

Dear  Sir: 

Answering  your  lettea*  of  the  7th  instant  wlOa  reference  to  refunds 
or  allowances  on  half  year  motor  vehicle  licenses,  I  refer  you  to  paragraph 
11  of  Section  3,  Chapter  16.085.  Acts  of  1933,  amending  Section  1011, 
Revised  General  Statutes,  being  Section  1285,  Compiled  General  Laws 
of  Florida,  1927,  reading  as  follows: 

"Any  owner  whose  vehicle  has  been  destroyed  or  permanent- 
ly removed  beyond  the  State  shall  be  entitled  to  deduct  from 
any  registration  tax  which  may  thereafter  become  due  during 
the  same  year  from  such  owner  upon  another  vehicle,  the  pro 
rata  of  the  annual  registration  fee  or  tax  theretofore  paid  on 
each  vehicle  up  to  the  time  it  was  destroyed  or  permanently 
removed  beyond  the  State;  provided,  however,  that  all  "For  Hire" 
vehicles  which  may  be  permanently  removed  beyond  the  State 
or  destroyed  may,  upon  the  surrender  of  the  tags  and  license,  be 
entitled  to  a  credit  with  the  Motor  Vehicle  Commissioner  for 
license  upon  any  other  vehicle  during  such  year  for  the  pro  rata 
unestptred  time  of  such  license,  which  shaU  not  be  more,  however, 
than  one-half  of  such  license  period." 

Your  inauiry  deals  particularly  with  the  latter  part  of  the  above 
quotation  after  the  word  "provided"  and  relates  to  "For  Hire"  Vehicles. 
Under  this  provision  it  appears  that  when  a  "For  Hire"  vehicle  has  been 
permanently  removed  from  the  State  or  destroyed  and  the  tag  and 
license  thereof  has  been  surrendered  a  credit  is  due  for  license  upon 
any  other  vehicle  during  such  year  for  the  unexpired  time  of  such  half 
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year  license,  but  such  credit  cannot  exceed  one-half  of  such  half  year 
license  period. 

I  return  herewith  statement  of  facts  attached  to  your  letter. 


January  29,  1935. 

MOTOR  VEHICLES— PEES  TO  BE  CHARGED   BY   MOTOR  VEHICLE 

COMMISSION  FOR  TRANSFER  OF  REGISTRATION  AND  FOR 

TRANSFER  OP  TITLE  CERTIFICATE— SECTIONS  1288  AND 

3979.   COMPILED  GENERAL  LAWS  OP   1927 

Dear  Sir: 

This  is  in  response  to  your  communication  of  the  24th  Instant, 
wherein  you  ask  whether  or  not  you  are  authorized  to  make  a  charge 
of  $1.00  for  the  transfer  of  registration  of  and  $1.00  for  the  transfer  of 
title  certificate  to.  motor  vehicles. 

You  will  note  that  under  Section  1288,  Compiled  General  Laws  of 
1927.  the  same  being  Chapter  7275,  Acts  of  1917.  Section  9,  as  amended 
by  Chapter  8410,  Acts  of  1921,  Section  7,  a  fee  of  $1.00  is  to  be  paid  for 
the  transfer  of  registration  upon  the  sale  of  the  motor  vehicles  mentioned 
therein.  This  has  to  do  with  the  transfer  of  the  license  tag  registration 
feature  incident  to  the  transfer  of  a  motor  vehicle,  because  of  the  tag 
following  the  car,  and  not  the  owner. 

Under  SecUon  3979.  whfch  is  generally  known  as  the  Auto  Theft 
Act,  the  same  being  Chapter  9157,  Acts  of  1923.  Section  3,  provision  Is 
made  for  a  fee  of  $1.00  for  the  Issuance  of  a  new  certificate  of  title  to 
the  assignee  of  the  old  certificate  of  title. 

It  is  my  opinion  that  these  two  Acts  require  the  performance  of  two 
separate  functions  having  to  do  with  two  separate  features  of  the  transfer 
of  a  motor  vehicle  and  the  license  registration,  and  that  therefore,  you 
are  required  to  charge  a  fee  of  $1.00  for  each  of  the  said  services  so 
performed. 

Ckstober  2.  1936. 

MOTOR  VEHICLES-^ALE  OP  MOTOR  VEHICOS  BOUGHT  IN  BY 
DEPARTMENT  FOR  REGISTRATION  PEES 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  1st  instant  advising  that  rmder 
date  of  September  19,  1934,  Mr.  ,  Acting  Motor  Vehicle  Com- 
missioner, caused  to  be  issued  a  tax  warrant  to  enforce  the  payment 
of  license  fees  for  the  operation  of  vehicles  by  the  Southern  Contracting 
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Company,  B.  C.  Robinson,  Inc.,  and  B.  C.  Robinson,  an  Individual, 
directing  the  Sheriff  to  levy  and  sell  vehicles  luider  Section  1273,  Compiled 
General  Laws  of  Florida.  1927,  and  further  advising  that  on  December 
3.  1934.  the  vehicles  were  offered  for  sale  to  the  highest  and  best  bidder 

and  were  bought  in  by  Mr.  ,  as  Motor  Vehicle  Commissioner. 

You  further  advise  that  these  vehicles  are  still  the  property  of  the  State; 
that  they  have  not  been  stored  in  a  warehouse  or  safe  place  and  the 
value  of  the  vehicles  have  decreased  through  exposure  to  the  elements 
and  by  unlicensed  parties  removing  certain  parts.  You  also  state  that 
you  have  an  offer  from  certain  parties  to  purchase  the  entire  lot  which 
consists  of  nine  vehicles  for  an  amount  considerably  less  than  the  license 
fees  due  the  State,  and  you  make  inquiry  if  you  have  the  right  to  sell 
the  same  at  private  sale  or  whether  you  should  advertise  and  sell  them 
to  the  highest  bidder.  You  make  inquiry  also  if  suit  should  be  brought 
to  secure  a  deficiency  judgment  to  cover  the  difference  in  fees  assessed 
and  the  amount  that  may  be  obtained  through  sale. 

In  reply  to  your  first  question  I  beg  to  say  that  I  do  not  know  of 
any  law  requiring  you  to  publish  notice  of  such  proposed  sale  but  as 
a  matter  of  public  policy  it  seems  to  me  publication  of  notice  of  sale 
should  be  made. 

In  reply  to  your  second  question  with  reference  to  suit  for  deficiency 
judgment  in  case  of  failure  to  realize  a  sufficient  amount  to  cover  the 
fees  assessed,  I  beg  to  say  there  appears  to  be  no  grounds  for  any  such 
suit  based  on  the  proposed  sale,  but  a  suit  of  this  nature  it  occurs  to 
me  will  have  to  be  based  on  any  deficiency  that  may  have  appeared 
between  any  assessed  fees  and  the  sale  price  in  the  first  place  to  Mr. 
— .  as  Acting  Motor  Vehicle  Commissioner. 


MOTOR  VEHICLES — WIDTH  AND  HEIGHT 

DeaT  Sir-- 

Replsring  to  yours  of  October  2nd.  permit  me  to  say  that: 
Section  18  of  Chapter  7275,  Acts  of  1917.  was  amended  by  Section 
11  of  Chapter  8410,  Acts  of  1921,  the  amended  Act  now  appearing  In 
the  Compiled  General  Laws  of  1927  as  Section  1296  was  not  repealed 
by  Section  1  of  Chapter  10186,  Acts  of  1925,  (Section  1318  Compiled 
General  Laws), 

The  latter  Act  merely  repealed  all  laws  and  parts  of  laws  in  con- 
fUct  with  its  provisions  and  inasmuch  as  Section  11  of  Chapter  8410, 
Acts  of  1921,  (Section  1296,  Compiled  General  Laws)  conflicts  with 
Section  1  of  Chapter  10186,  Acts  of  1925,  (Section  1318,  Compiled  Gen- 
eral Laws)    only  in  regulation  of  the  Tate  of  s-peed  that  motor  vehicles 
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may  be  operated  upon  public  hlghwaj^,  the  provisions  of  Section  12M. 
Compiled  General  Laws  of  1927,  providing  that:  •  •  • 

"Motor  vehicles,  trailers  and  semi-trailers,  operated  upon 
the  highways  of  this  State,  together  with  a  load  carried  hy  same, 
shall  not  exceed  seven  feet  in  width,  and  twelve  feet  in  helEht", 

has  been  held  by  this  office  to  be  a  valid  subsisting  provision  of  law. 

See  pages  565  and  566.  Attorney  General's  Report  for  1933  and  1934. 

What  has  been  said  above,  of  course,  does  not  apply  to  Motor 
Vehicles  operating  under  permits  from  the  State  Railroad  Commission. 
Such  motor  vehicles  as  to  width,  length,  equipment,  etc.  Is  covered  by 
Chapter  14764.  Laws  of  Florida,  Acts  of  1931. 


December  14,  1936. 

MOTOR  VEHICLE  COMMISSIONER^-UABILITY  OF  BOND 

Deor  Sir; 

Referring  to  our  previous  communications  regarding  this  subject,  1 
have  now  before  me  copy  of  bond  apparently  executed  toy  the  United 
States  Fidelity  and  Guaranty  Company  as  siu"ety,  with  various  named 
principals  being  employees  of  ,  former  Motor  Vehicle  Com- 
missioner of  the  State  of  Florida.  The  bond  appears  to  be  a  blanket 

bond,  and  is  executed  in  favor  of  the  said .  as  Motor  Vehicle 

Commissioner  of  the  State  of  Florida,  and  his  successors  in  office. 

Upon  reference  to  the  statutes  involved,  I  find  that  the  bond  which 
is  required  specifically,  pursuant  to  law,  is  a  bond  to  be  executed  by 
the  Motor  Vehicle  Commissioner  as  principal,  and  a  surety  company 
as  surety,  in  favor  of  the  Governor  of  the  State  of  Florida.  The  law 
thus  contemplates  a  primary  liability  of  the  Motor  Vehicle  Commissioner, 
If  such  bond  were  given,  then  I  am  of  the  view  that  the  latter  bond 
Is  the  one  on  which  proceedings  should  first  be  had.  inasmuch  as  the 
copy  of  bond  which  you  have  sent  me.  is  not  specifically  provided  for 
by  law,  but  apparently  represents  an  endeavor,  on  the  part  of  said 
Motor  Vehicle  Commissioner,  to  protect  himself  in  case  of  defalcations 
on  the  part  of  employees.  I  am  of  the  view  that  if  any  actions  are 
necessary,  by  reason  of  the  failure  of  the  Motor  Vehicle  Commissioner. 
to  account  for  revenues,  whether  such  failure  result  from  defalcations 
of  employees  or  not.  such  actions  should  be  had  on  the  bond  given 
as  required  by  law,  and  not  on  the  bond  which  the  Motor  Vehicle  Com- 
missioner tooit  for  his  own  benefit,  to  protect  himself. 
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December  2,  1936. 

AUTO  TAG  AGENCY— RIGHT  OF  PRIVATE  INDIVIDUAL 
TO  ADVERTISE 

Dear  Sir:  W 

This  is  in  reply  to  your  inquiry  of  November  28th,  in  which  you 
request  my  opinion  as  to  whether  or  not  the  letterhead  on  the  stationery 
enclosed  by  you  is  permissible,  which  letterhead  reads  as  follows: 

"Chas.  V.  Baumgardner 
Auto  Tag  Agency." 

The  law  only  authorizes  the  appointment  of  the  tax  collectors  of 
the  various  counties  as  the  official  auto  tag  agents  of  the  Motor  Vehicle 
Department.  It  is  therefore  my  opinion  that  it  would  be  misleading  for 
an  individual  to  advertise  his  service  as  an  auto  tag  agency. 
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December  23.  1936. 

PARDON  BOARD— RECORD  REQUIRED  OF  APPUCANTS  FOR 

PARDON 

Dear  Sir: 

Replying  to  your  favor  of  December  I4th.  in  wMch  you  state  that 
you  have  no  precedent  to  follow  in  making  up  the  record  which  is  re- 
ferred to  in  Section  8428.  Compiled  General  Laws,  and  which  Is  required 
to  be  transmitted  to  the  Governor  as  a  predicate  for  the  Issuance  of  a 
death  warrant,  and  on  which  you  ask  my  advice,  permit  me  to  say  hi 
the  case  of  Jarvls  vs  Chapman,  118  Fla.  577,  159  So.  282,  the  Supreme 
Court  made  a  statement  of  the  documents  necessary  to  constitute 
the  whole  record  of  the  conviction  and  sentence  contemplated  by  Section 
8428,  Compiled  Genei^al  Laws  of   1927. 

In  Its  opinion  the  Court  said: 

"The  whole  record  of  the  conviction  and  sentence  which  vould 
place  before  the  chief  executive  every  matter  necessary  to  show  the 
jurisdiction  of  the  Court,  the  existence  of  an  indictment,  the  plea  of 
guilty,  or  not  guilty,  the  verdict  of  the  jury,  the  judgment  of  guilt  and 
sentence  pronounced  by  the  Court,  and  in  case  of  writ  of  error  from  the 
Supreme  Court,  to  the  judgment  of  conviction  and  affirmance  of  such 
judgment  by  the  appellate  court,  a  copy  of  the  mandate  from  the  Supreme 
Court.  Such  a  record  would  satisfy  every  requirement  for  certainty  to  a 
high  degree  so  necessary  in  the  carrying  out  of  the  'most  terrible  and 
highest  judgment  of  the  law'." 
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STATE  PLANT  BOARD 


January  38.   1936. 

COURTS— CONTEMPT    PROCEEDINGS— INTERFERENCE    WITH 
STATE  PLANT  BOARD 

Dear  Sir: 

I  acknowledge  receipt  of  your  letter  of  the  27th  instant,  and  also 
copy  of  letter  from  Honorable  Wilmon  Newell,  State  Plant  Cgmmissioner, 
dated  January  24,  1936.  relating  to  contempt  proceedings  had  before 
Judge  Jefferson  B.  Browne  of  Key  West  against  one  Tedder  for  violation 
of  the  injunction  granted  against  interference  with  the  operations  of 
the  Plant  Board  for  eradication  of  the  Black  Ply. 

In  your  letter  of  Janary  14,  1936,  you  stated  that  the  injunction  was 
granted  by  three  judges  sitting  together  in  the  Eleventh  Judicial  Circuit, 
but  did  not  give  their  names. 

Monroe  and  Dade  Counties  under  Chapter  17085,  Acts  of  1935, 
constitute  the  Eleventh  Judicial  Circuit. 

Persons  violating  injunction  orders  issued  by  the  Circuit  Court  or 
Judges  of  that  Circuit  may  be  cited  for  contempt  before  any  of  the 
Judees  of  the  Circuit,  but  the  \isual  practice  in  such  cases  is  to  bring 
the  contemnt  proceeding  before  the  Judge  or  Judges  granting  the  in- 
iunction. 

The  Judges  of  the  Eleventh  Judicial  Circuit  as  now  constituted  are 
Judge  JeEferson  B.  Browne  of  Key  West,  and  Judges  Atkinson,  Barns,  and 
Trammell  of  Miami. 


October  24,  1936. 

STATE   PLANT   BOARD— RIGHT  TO    CARRY   ON    SPRAYING 

OPERATIONS  TO  ELIMINATE  CITRUS  PESTS— IS  STATE 

PLANT  BOARD  REQUIRED  TO  COMPENSATE  PROPERTY 

OWNERS  FOR  DAMAGE  TO  PRIVATE  PROPERTY? 

Dear  Hir: 

This  is  in  reply  to  your  letter  of  October  7,  in  which  you  state 
that  the  State  Plant  Board  is  carrying  on  a  campaign  in  Key  West 
to  eliminate  the  blackfly  by  spraying  operations  before  it  can  get  to 
the  mainland,  which  would  result  in  an  irreparable  damage  to  the  entire 
citrus  industry  of  Florida,  You  request  my  opinion  as  to  whether  or  not 
the  State  Plant  Board  must  compensate  persons  for  damage  to  private 
property  resulting  from  the  spraying  operations.  In  other  words,  if  no 
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comoensation  were  provided,  would  such  spraying  operations  constitute 
a  takinsr  of  private  property  without  due  compensation  contrary  to  the 
provisions  of  the  State  and  Federal  Constitutions. 

In  reply  to  your  Inquiry  it  is  necessary  to  call  attention  to  specific 
provisions  of  the  statutes  of  Florida,  which  confer  authority  upon  the 
State  Plant  Board.  I  caU  you  attention  to  Section  3833,  Compiled  Gen- 
eral Laws  of  Florida,  1927.  and  more  particularly  to  the  following  pro- 
visions set  forth  in  said  section: 

"(3>  supervise  or  cause  the  treatment,  cutting  and  destruction  of 
plants  when  necessary  to  prevent  or  control  the  dissemination  of  insect 
pests  and  diseases  or  to  eradicate  same  and  to  prescribe  rules  and  regu- 
lations therefor;  •  •  •  •  (9>  declare  a  dangerous  insect  pest  or  dis- 
ease to  be  public  nuisance  as  well  as  any  plant  or  other  thing  infested 
or  infected  therewith  or  that  has  been  exposed  to  infestation  or  infec- 
tion and  therefore  liltely  to  communicate  same." 

It  is  a  well  recognized  principle  of  law  that  all  property  rtghts  of 
an  individual  are  held  subject  to  the  exercise  of  the  police  power.  This 
principle  is  clearly  stated  in  the  opinion  of  the  Supreme  Court  of  Florida 
In  the  case  of  Tampa  Northern  Railway  Company  vs.  City  of  Tampa, 
reported  in  107  So.  Rep.  3G4,  text  page  365 : 

"(2)  Neither  the  'contract  clause'  nor  the  "due  process  clause'  of 
the  federal  Constitution  overrides  the  power  of  the  state  to  establish 
necessary  and  reasonable  regulations  under  its  police  power,  a  power 
which  can  neither  be  abdicAted  nor  bargained  away,  and  subject  to  which 
all  property  rights  are  held. 

"(3)  The  enforcement  of  uncompensated  obedience  to  a  properly 
enacted  reasonable  police  regulation  for  public  health  and  safety  is  not 
an  unconstitutional  taking  of  property  without  compensation  or  without 
due  process  of  law." 

See  also  the  case  of  Arundel  Corporation  vs.  Griffin,  reported  In 
103  So.  422. 

The  following  discussions  of  several  Loulsluia  cases  contained  in 
67  A.  L.  R.  214  clearly  states  the  principles  which  apply  to  the  situation 
with  which  we  are  confronted: 

"And  in  Louisiana  State  Bd.  of  Agri.  &  Immigration  v.  Tanzmann 
(1917J  140  La.  756,  L.  R.  A.  ISnC,  894,  73  So.  854,  Ann.  Cas.  1917E,  217, 
it  was  held  that  the  destruction  by  legislative  authority  of  orange  trees 
infected  by  a  disease  for  which  no  cure  had  been  discovered,  and  which 
was  highly  contagious  and  infectious,  was  not  a  taking  of  private  property 
for  a  public  purpose  without  previous,  adequate  compensation,  nor  a 
taking  of  such  property  without  due  process  of  law,  but  was  a  compet^it 
exercise  of  the  police  power  of  the  state.  The  court  cited  in  analogy  the 
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decision  in  New  Orleans  v.  Charoiileau  (1908)  121  La.  890,  18  L.  R.  A. 
(N.  S.)  368,  123  Am.  St.  Rep.  333.  15  Ann.  Caa.  46,  to  the  effect  that 
the  state,  in  the  exercise  of  its  police  power,  mlRht  authorize  a  city 
council  to  require  cows  to  be  inspected,  and,  if  found  tubercular,  to  be 
destroyed  without  compensation  to  the  owner,  and  said:  'The  propo- 
sition that,  though  all  the  orange  trees  of  the  state  may,  in  the  mean- 
while, be  destroyed  by  citrus  canker,  the  defendant  should  be  allowed 
to  maintain  that  disease  In  his  grove  on  the  diance  that  he  may  dis- 
cover, and  until  he  does  discover,  a  remedy  for  it  which  may  be  less 
distastrous  than  the  burning  of  the  trees,  is  untenable.  The  owners  of 
the  other  groves  are  entitled  to  protection  now,  before  the  destruction 
emanating  from  defendant's  place  overtakes  their  grove.' " 

It  is  therefore  my  opinion  that  damage  to  private  property  which 
cannot  reasonably  be  avoided  in  conducting  necessary  spraying  opera- 
tions does  not  constitute  the  taking  of  private  property  for  a  public 
purpose  without  just  compensation  but  is  a  valid  exercise  of  the  police 
power  of  the  State. 
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January  27,  1936. 

STATE   PLANNING   BOARD— PURCHASE   OP   AUTOMOBILE 

Dear  Sir: 

This  Is  in  reply  to  your  inquiry  of  January  10,  1936,  in  regard 
to  the  legal  authority  of  the  Secretary  of  the  State  Planning  Board  to 
purchase  a  passenger  automobile  for  the  employees  of  that  department. 

If  the  automobile  is  to  be  purchased  by  the  State  Planning  Board 
as  such,  it  is  my  opinion,  for  the  reasons  stated  in  the  opinion  of  my 
predecessor  in  office,  under  date  of  Etecember  31,  1929,  on  page  156 
of  the  Report  of  the  Attorney  General  for  1929-30,  that  the  purchase  of 
such  automobile  would  not  be  contrary  to  the  provisions  of  Chapter  13810, 
Laws  of  Florida,  Acts  of  1929.  The  Secretary  of  the  State  Planning 
Board,  however,  would  be  prohibited  as  such  by  the  terms  of  that  statute 
from  purchasing  such  an  automobile. 


December  4,  1935. 

STATE  PLANNING  BOARD--CHAPTER  17.27S,  ACTS  OP  193B— 
MANNER  OF  HANDLING  FUNDS 

Dear  Sir: 

This  acknowledges  your  communication  of  November  26,  1935,  wi^ 
reference  to  the  above  matter. 

Under  the  above  mentioned  statute  the  State  Planning  Board  re- 
ceives an  appropriation  from  the  general  revenue  fund  of  the  State 
in  the  sum  of  $25,000  per  annum  for  the  two  years  ne^ct  succeeding  the 
enactment  of  said  statute.  In  addition  thereto  the  Governor  is  authorized 
to  direct  the  Board  to  make  special  surveys  or  studies  and  detail  the 
Board  or  members  of  its  staff  to  any  State  administrative  department, 
and  the  expense  of  such  study  or  survey  is  to  be  defrayed,  if  funds 
are  available,  by  the  bureau,  educational  Institution  or  agency  receiving 
the  advantage  of  such  study  or  survey;  furthermore,  the  state  Planning 
Board  Is  authorized  to  receive  money  by  appropriation  or  gift,  and  may 
also  cooperate  with  County  Planning  Councils  or  other  Planning  bodieo 
of  the  State,  and  may  receive  for  services  rendered  an  amount  agreed 
upon. 

The  question  you  propound  is  with  reference  to  the  handling  of  such 
funds  as  are  received  by  the  way  of  grant  or  donation  or  payment  for 
such  services  rendered;  your  specific  question  being  whether  such  funds 
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should  be  kept  in  a  bank  account  administered  by  the  Board  or  should 
be  deposited  with  the  State  Treasurer  and  disbursed  through  the  Comp- 
troller. 

It  is  my  opinion  that  such  funds  should  be  deposited  with  the 
State  Treasurer  and  handled  through  the  Comptroller,  and  that  such 
moneys  so  received  constitute  an  addition  to  the  appropriation  as  made 
from  the  general  revenue  fund,  pursuant  to  the  provisions  of  Section  3, 
which  specifically  provides:  "The  expenditures  of  the  Board  shall  not 
exceed  the  amounts  appropriated  for  the  purpose  by  the  Legislature  of 
the  State  and  other  grants  and  donations  to  the  Board  actually  then 
available,"  In  other  words,  the  purpose  of  the  Act,  with  reference  to 
these  funds,  was  to  consider  such  additional  donations  or  payments  as 
additions  to  the  appropriation  made. 


BIENNIAL  REPORT  OF  THE   ATTORNEY   GENERAL  5*79 

SECTION  ZS 

STATE  BOARD  OF  SOCIAL  WELFARE 

June  13,  1936. 

STATE  BOARD  OF  SOCIAL  WEIjPARE— COMPENSATION 

INSURANCE 

Dear  Sir-- 

I  am  in  receipt  of  your  letter  of  the  9th  Instant  referring  to  mjr 
commimication  of  the  3rd  instant  in  reply  to  a  communication  from 
you  relative  to  the  above  captioned  subject.  I  quote  herein  as  follows 
my  above  mentioned  letter  of  June  3rd: 

"I  am  in  receipt  of  your  letter  of  the  I2th  ultimo  with 
reference  to  compensation  Insurance  under  the  Workmen's  Com- 
pensation Act  for  administrative  employees  of  the  State  Board  of 
Social  Welfare  and  for  laborers  employed  under  said  Board. 

It  does  not  appear  that  there  has  been  any  appropriation  by 
the  State  for  the  activities  of  the  State  Board  of  Social  Welfare 
but  that  its  obligations  were  carried  on  largely  through  Federal 
appropriations  which  under  the  Federal  Rules  and  Regulations 
are  not  permissible  to  be  used  for  compensation  insurance. 

The  Workmen's  Compensation  Act,  Chapter  17,  481,  Lawra 
of  Florida,  Acts  of  1935,  in  subdivision  (e),paragraph  6  of  Section 
38  of  said  Act,  provides  as  follows: 

Me)  The  State,  Its  Boards,  Bureaus,  Departments  and 
agencies  and  all  its  Political  Subdivisions,  who  employ  labor 
shall  be  deemed  self-insurers  under  the  terms  of  this  Act  unless 
they  elect  to  procure  and  maintain  insurance  to  secure  the 
benefits  of  this  Act  to  their  employees  and  they  are  hereby 
authorized  to  pay  the  premiums  for  the  said  insurance.' 

From  the  above  you  will  note  that  the  State  Board  of  Social 
Welfare,  a  State  agency,  is  authorized  to  provide  for  compensa- 
tion Insurance  for  its  employees  when  funds  may  be  received 
from  any  State  or  Federal  source  unless  the  statute  providing 
for  such  funds  or  the  rules  and  regulations  adopted  pursuant 
to  such  statute  do  not  prohibit  the  same." 

In  your  letter  of  the  9th  instant  you  state  that  you  are  not  quite  sure 
whether  you  may  interpret  the  last  paragraph  of  the  above  quoted 
letter  to  mean  that  the  State  Board  of  ScKlal  Welfare  is  not  liable  under 
the  Workmen's  Compensation  Act  so  long  as  it  operates  from  funds 
granted  under  a  statute  pursuant  to  which  rules  and  regulations  have 
been  made  prohibiting  the  use  of  the  funds  for  payment  of  compensation 
benefits  or  premiums   on   compensation   insurance. 
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Your  attention  is  called  to  Section  4  o(  Article  9  of  the  State 
Constitution,  reading  as  follows: 

"No   money   shall   be    drawn   from    the   treasury   except   In 
pursuance  of  appropriations  made  by  law," 

Paragraph  (e)  of  Section  38,  Chapter  17,481.  Acts  of  1935,  known 
as  the  Workmen's  Compensation  Act,  quoted  in  the  above  copied  letter, 
has  the  effect  of  making  all  State  boards  that  employ  labor  self -insurers 
under  the  Act  unless  they  elect  to  procure  and  maintain  insurance  to 
secure  the  benefits  of  the  Act  for  their  employees.  However,  we  must 
take  into  consideration  the  fact  that  the  above  mentioned  board  is  without 
funds  for  the  above  mentioned  purposes  of  compensation  Insurance.  In 
such  situation,  I  know  of  no  method  of  enforcing  any  liabUity  of  the 
board  under  the  statute  except  through  a  Relief  Act  by  the  Le^Iature 
when  it  may  convene. 


June  8.  1930. 

STATE   BOARD  OF  SOCIAL  WELFARES— BORROWING   MONEY    , 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  5th  instant,  the  first  two 
paragraphs  of  which  read  as  follows; 

"I  would  like  your  opinion  concerning  the  possibility  of  the 
State  Board  of  Social  Welfare,  under  its  powers  as  a  corporate 
body,  borrowing  money  from  banlts  and  other  financial  insti- 
tutions for  the  ptirpose  of  granting  old  age  pensions.  The  col- 
lateral to  be  used  with  the  banks  would  be  orders  from  county 
commissioners  to  the  State  Comptroller  directing  him  to  deliver 
to  the  State  Board  race  track  money  or  other  tax  money  col- 
lected by  the  State  and  distributed  to  the  counties. 

"This  suggestion  has  been  made  by  several  county  com- 
missioners who  feel  that  such  a  plan  would  make  it  possible  for 
the  State  to  participate  in  the  old  age  assistance  much  earlier 
than  If  we  wait  until  each  county  has  money  in  hand  for  this 
purpose." 

In  reply  I  beg  to  say  under  the  ruling  of  our  Supreme  Court  in  their 
advisory  opinion  to  the  Governor,  94  Pla.  967,  114  So,  850,  I  am  very 
doubtful  if  the  State  Board  of  Social  Welfare  would  be  authorized  to 
borrow  money  as  above  outlined  by  you. 
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March  18.  1936. 

STATE  BOARD  OF  SOCIAL  WELFARE,  LIABILITY  FOR  DAMAGE 

WHEN  TRAVELINO 

Dear  Sir: 

Your  letter  of  Marcb  5,  together  With  copy  of  the  reply  of  ifc. 
Graham,  under  date  of  March  7,  has  been  called  to  my  attention. 

You  inquire  concerning  the  extent  of  the  liability  of  the  State  and 
district  Boards  of  Social  Welfare,  created  by  Chapter  17417,  Laws  of 
Florida,  Acts  of  1935.  in  cases  where  damage  Is  done  to  individuals  or 
private  property  by  employees  travelling  on  official  business.  Your  ques- 
tion, of  course,  does  not  deal  in  any  manner  with  the  personal  liability 
of  the  particular  employees  who  might  be  involved  in  accidents. 

In  the  case  of  Hampton  vs.  State  Board  of  Education,  reported  In 
105  So.  323,  90  Pla.  88,  the  Supreme  Court  of  Florida  made  the  state- 
ment that  "the  immunity  of  the  State  from  suit  arises  where  a  contract 
or  property  interest  of  the  State  is  involved".  That  case  is  authority 
for  the  proposition  that  suits  against  state  officers,  when  the  State,  al- 
though not  named  In  the  suit,  is  the  real  party  against  which  liability 
is  sought  to  be  enforced,  cannot  be  maintained.  It  was  held  in  an  action 
instituted  against  the  State  Hoard  Department,  in  the  case  of  State 
ex  rel.  Davis  vs.  Love,  1226  So.  374,  99  Fla.  333,  that  such  a  suit  could 
not  be  maintained  even  under  the  provisions  oif  a  statute  piuporting  to 
authorize  suits  against  the  State  Road  D^artment. 

It  is  therefore  my  opinion  that  the  State  and  district  Boards  would 
not  be  liable  for  the  damages  resulting  from  the  negligence  of  their 
employees  because  actions  based  on  such  negligent  acts  would  be  essen- 
tially suits  against  the  state  of  Florida. 


December  23,  1935. 

STATE  BOARD   OP    SOCIAL  WELFARE— QUALIFICATION   OP 
MEMBERS  OP  BOARD 

Dear  Sir: 

I  have  your  letter  of  the  21st  Inst.,  relative  to  the  qualiftcation  of 
members  of  District  Welfare  Boards.  You  enclose  communication  from 

Mr. ,  under  date  of  the  10th  tnst.,  wherein  he  questions  being 

qualified  to  serve  as  a  member  of  the  District  Board  of  Welfare  by 
reason  of  being  connected  with  an  organization  which  sells  considerable 
merchandise  to  relief  organization  units.  He  refers  to  Section  23  of 
Chapter  17,477,  Laws  of  Florida,  Acts  of  1935,  which  is  the  Social 
Welfare  Act  of  Florida,  which  reads  as  follows: 
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"No  social  welfare  official,  member  of  a  board,  or  emploree 
of  any  such  official  or  board  sball  sell  or  cause  to  be  sold  any 
supplies  or  property  in  which  he  is  financially  interested  to  the 
State  Board  or  any  of  its  duly  constituted  agents  or  agencies  for 
use  in  furtherance  of  the  purposes  of  this  Act,  not  shall  any  such 
be  interested  financially,  directly  or  indirectly,  in  any  contracts 
or  agreements  for  the  purchase  of  supplies  or  property  for  such 
use,  or  receive  any  conunission  or  other  gratuity  upon  any  pur- 
chase or  sale  in  connection  with  any  form  of  public  relief  or 
care  of  the  administration  thereof.  Any  social  welfare  official  or 
employee  found  guilty  of  violating  any  provision  of  this  Section 
shall  be  guilty  of  a  misdemeanor." 

In  reply  to  your  inquiry  I  beg  to  say  that  I  construe  said  Section  to 
prohibit  any  one  from  being  a  member  of  a  welfare  Board  under  said 
Act  who  sells  or  causes  to  be  sold  any  supplies  in  which  he  is  financially 
interested  to  the  State  Welfare  Board  or  any  District  Welfare  Board 
under  said  Act.  Any  one  having  stock  in  an  organization  or  being  an 
agent  or  salesman  of  such  organization  receiving  a  regular  salary  or 
any  other  compensation  in  connection  with  the  above  mentioned  sales 
would  have  a  financial  interest  in  such  sales  and  would  not  be  eligible 
to  be  a  member  of  any  of  said  Boards.  Persons  not  connected  with  such 
an  organization  as  stockholder  or  regular  employee  might  also  cause 
Individual  sales  to  be  made  by  an  organization  and  have  some  financial 
interest  In  such  sales,  in  which  case  he  too  would  not  be  eligible  to  be 
a  member  of  one  of  said  Boards.  I  may  say  in  this  connection  that  it 
Is  in  the  interest  of  public  policy  that  no  one  should  have  any  Interest 
In  the  sales  to  any  public  board  of  which  he  may  be  a  member. 


January  17,  1935, 

STATE  BOARD  OP  PUBLIC  WELFARE— DUTIES  AND  POWERS 

Ueor  Sir: 

I  am  in  receipt  of  your  letter  of  the  8th  ultimo  making  several  In- 
quiries touching  the  powers  and  duties  of  the  State  Board  of  Public  Wel- 
fare imder  the  provisions  of  Sections  4130  and  4131,  Compiled  General 
laws  of  Florida,  1927,  reading  as  follows: 

4130.  "Said  board  shall  annually  on  the  fitness  of  every 
semi-public  or  private  agency  engaged  in  receiving  and  ear- 
ing for  afflicted,  dependent,  or  neglected,  or  delinquent  children 
and  including  the  maternity  homes  and  boarding  houses  for  in- 
fants under  three  years  of  age,  and  agencies  placing  children 
out  in  private  homes,  and  if  a  question  of  their  fitness  is  raised 
by  said  board  the  matter  may  be  determined  by  the  circuit  court 
sitting  in  chancery.    Nothing  in  this  Chapter  shall  be  taken  to 
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apply  to  Institutions  under  the  control  o(  the  board  of  conunls- 
sioners  of  State  Institutions." 

4131.  "No  agency  enga^ged  in  the  care  of  detective,  depen- 
dent, neglected  or  delinquent  children,  or  in  the  placing  out  of 
such,  and  no  maternity  homes  or  hospitals,  or  boarding  homes 
for  Infants  under  three  years  of  age.  shall  operate  after  the  first 
of  January,  1928,  without  a  license  from  the  State  board  of  pub- 
lic welfare  said,  license  to  be  renewed  annually  at  the  discretion 
of  the  board:  and  any  such  license  may  be  revolted  for  cause  by 
said  board  on  due  notice  to  such  licensee  after  affording  an  op- 
portunity to  be  heard.  In  case  a  license  Is  refused  or  revoked, 
appeal  may  be  taken  to  the  circuit  coujt  of  the  circuit  in  which 
the  institution  or  agency  is  located." 

In  answer  to  your  first  inquiry,  I  beg  to  say  that  in  my  opinion  child 
caring  institutions  are  subject  to  license  under  the  above  quoted  statutes 
not  only  when  the  children  are  maintained  entirely  by  the  institutions, 
but  also  when  part  of  the  maintenance  of  the  children  is  paid  for  by 

others. 

Answering  your  second  Inquiry.  I  beg  to  say  that  In  my  opinion  ma- 
ternity homes  or  hospitals,  referred  to  In  Section  4131  above,  include  a 
maternity  ward  in  a  hospital. 

Answering  your  third  Inquiry.  I  beg  to  say  that  In  my  opinion  the 
words  "boarding  houses  for  infants  luider  three  years  of  age,"  In  Section 
4130,  limit  the  jurisdiction  of  the  State  Board  of  Public  Welfare  with 
reference  to  boarding  houses  for  infants  to  these  boarding  houses  caring 
for  infants  under  three  years  of  age. 

Answering  your  further  inquiry.  I  beg  to  say  that  I  do  not  think  that 
a  home,  in  which  a  Mother  Lives  with  her  Infant  under  three  years  of  age 
and  pays  board  for  herself  and  child,  would  on  account  thereof  be  sub- 
ject to  license  under  the  alrave  statutes. 


November  25,  1936. 

RECALL  OLD  AGE  PENSION  CHECKS  NOT  CASHED  BEFORE  DEATH 

Dear  Sir: 

I  have  you  letter  of  the  17th  inst.,  in  which  you  ask  my  opinion  as 
to  the  policy  which  you  should  follow  in  regard  to  payments  made  to 
persons  under  the  old  age  assistance  program,  where  the  recipient  has 
died  during  the  period  covered  by  the  payment  but  before  the  check  has 
reached  him.  As  stated  by  you  In  your  letter  the  amount  due  to  any 
person  for  the  two  weeks  period,  never  exceeds  $15.00.  You  further  state 
In  your  letter  that  the  simplest  method  would  be  to  stop  payment  on 
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the  checks  of  the  deceased  persons  and  cancel  such  payments  on  ;oiir 
books. 

On  September  7,  1934.  an  opinion  was  rendered  to  the  State  Comp- 
troller to  the  effect  that  a  claim  for  pension  under  the  State  law  can 
not  be  assigned,  nor  does  it  go  to  the  administrator  or  descend  to  the 
heirs  and  that  any  balance  of  a  pension  due  since  the  last  monthly  pay- 
ment should  not  be  paid  to  anyone. 

It  would  be  my  si^gestlon  that  you  provide  in  your  rules  and  regula- 
tions that  upon  the  death  of  a  person  under  the  old  age  assistance  pro- 
gram prior  to  the  cashing  of  his  check  that  the  check  would  be  recalled 
or  cancelled. 
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September  17,  IdSS. 

FUNERAL  DIRECTORS— REGXILATION  OP  STATE  BOARD  OP 

HEALTH  BBQDIRING  FUNERAL  DIRECTORB  TO  SIGN 

TRANSIT  PERMITS  FOR  DECEASED  PATIENTS 

AT  STATE  HOSPITAL 

Dear  Sir.' 

This  is  in  reply  to  yaur  letter  of  September  3,  In  which  you  inquire 
my  opinion  as  to  whether  or  not  transit  permits  tor  the  transportation 
of  deceased  patients  at  the  Florida  State  Hospital  must  be  siRned  by  a 
licensed  funeral  director.    Your  letter  contains  the  following  statement: 

"As  you  no  doubt  know,  our  death  rate  averages  about  one 
person  per  day,  and  a  great  many  of  these  bodies  are  sttlpped  to 
relatives  for  interment  at  the  former  home  or  to  a  place  near 
relatives.  This  Institution  has  always  employed  Ucensed  em- 
balmers  for  the  proper  embalming:  and  preparing  for  either  burial 
In  our  own  cemetery  or  for  shipment,  but  these  persons  have 
^ever  obtained  a  funeral  director's  license,  and  it  has  occurred  to 
me  that  possibly  as  a  State  Institution  we  could  be  exempt  from 
such  reauirement,  which  would  impose  considerable  expense  upon 
Is." 

I  have  written  to  the  State  Board  of  Health  and  they  have  furnished 
me  with  their  rules  and  regulations  including  those  adopted  July  23,  1936. 
The  following  is  Riile  1  (d)  adopted  on  July  23.  1936: 

"The  Transit  Permit  shaU  bear  the  signature  of  the  embtam- 
er  preparing  the  t)ody  for  transportation  and  signature  of  funeral 
d9%ctor  and  show  the  license  numbers  of  the  embatmer  and  fun- 
eral director  issued  by  the  State  Board  of  Funeral  Directors  and 
Embalmers  for  Florida." 

The  purpose  of  such  a  rule  is  to  promote  and  protect  the  public 
health  and  not  to  levy  any  tax.  Assuming  that  such  a  rule  Is  reasonable 
and  within  the  scope  of  the  authority  of  the  State  Board  of  Health  to 
promulgate  and  enforce  rules  and  regulations,  it  would  apply  to  the  trans- 
portation of  all  dead  bodies.  Assuming  that  such  a  rule  provides  a  pro- 
per safeguard  to  the  public  health,  it  should  apply  to  the  transportation 
of  all  dead  bodies  without  regard  to  the  point  of  origin. 

It  is  therefore  my  opinion  that  the  full  requirements  In  law  should 
apply  to  the  transportation  of  deceased  patients  from  the  Florida  State 
Hospital  at  Chattahoochee. 


686  BIENNIAL  REPORT   OP  THE   ATTORNEY   GENERAL 

MISCELLANEOUS 

August  5,  1936. 

MILK  CONTROL  BOARD— LICENSES— PRODUCERS 

Dear  Sin 

This  is  In  reply  to  your  oral  request  for  my  opinion  as  to  whether  a 
man  who  produces  milk  and  retails  same  to  his  own  customers  Is  required 
to  obtain  a  license  under  the  Milk  Control  Act.  You  inquire  further  the 
basis  upon  which  the  amount  of  such  license  should  be  computed. 

It  is  my  opinion  that  such  a  person  must  obtain  a  license  under  this 
Act.  He  is  certainly  a  "milk  dealer"  under  the  provisions  of  Section  2 
of  the  Act.  The  licensing  provisions  of  the  Act,  contained  in  Section  9, 
require  "milk  dealers"  to  obtain  licenses.  The  amount  of  such  license  is 
to  be  computed  in  accordance  with  the  provisions  of  subsection  (4)  of 
said  Section  9.  While  the  word  "receiying"  In  said  Subsection  (4)  is  some- 
what vague,  it  is  ray  opinion  that  the  use  of  that  word  was  not  intended 
to  limit  the  licensing  provisions  of  the  Act  to  distributors  only.  Constru- 
ing all  the  provisions  of  the  Act  together,  it  is  my  opinion  that  the  Legis- 
lature intended  the  word  "receive."  appearing  in  said  Section  9,  to  have 
a  very  general  application. 


February  28,  1936. 

MHJK  CONTROL^BOARI>— LICENSES— STORES  CHANGING 

LOCATION 

JJeaT  Sir: 

With  your  letter  of  the  20th  Instant  you  submit  copy  of  letter  of  the 
Great  Atlantic  and  Pacific  Tea  Company,  in  which  they  request  the 
change  of  address  in  two  licenses  issued  under  the  second  paragraph  of 
sub-paragraph  4  of  Section  9  of  Chapter  17103,  Acts  of  1935.  on  which 
you  request  my  opinion. 

Under  this  provision  of  the  statute  the  license  is  issued  to  the  store 
for  the  sale  of  milk  at  retail  in  a  particular  market.  The  answer  to  the 
question  depends  in  my  opinion  upon  whether  it  is  an  application  for  a 
transfer  of  the  license  issued  to  one  store  to  another  store,  or  whether 
It  vs  for  the  same  store  moved  from  one  location  to  another. 

As  a  general  proposition,  licenses  are  not  transferrable  except  when 
made  so  by  statute.  There  is  no  statute  specifically  authorizing  the  trans- 
fer of  the  license  issued  under  the  provision  of  law  above  referred  to.  I 
do  not  believe  a  license  issued  to  one  particular  store  could  be  used  for 
any  other  store,  either  in  or  out  of  the  same  market,  as  defined  in  the 
Act.    If,  however,  the  store  to  which  the  license  is  issued  actually  moves. 
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I  think  tue  same  license  could  continue  to  be  used  at  another  location 

within  the  same  market. 

I  do  not  think,  however,  that  a  Ucense  issued  for  a  store  m  one  coun- 
ty could  under  any  circumstances  be  used  in  any  other  county. 

August  24,  1935. 

MILK  CONTROL  BOARD— TRAVELING  EXPENSES  OP  DDIECTOR 

Dear  Sir: 

I  have  your  favor  of  the  19th  Inst.,  from  which  I  note  that  the  con- 
tention has  been  made  that  the  provision  In  Senate  Bill  No.  444,  Chapter 
17103,  Acts  of  the  Legislature  of  1935,  fixing  the  compensation  of  the 
Director  of  MUk  Control  at  a  sum  not  to  exceed  $3,600  per  annum,  pay- 
able monthly,  to  be  fixed  by  the  Governor,  includes  all  the  travelling  and 
other  expenses  of  the  Director  of  the  Milk  Control  Board  and  that  your 
office  should  not  allow  and  approve  expense  accounts  of  the  Director. 

While  there  is  no  reference  in  Senate  Bill  No.  444  to  travelling  ex- 
penses to  be  allowed  the  Director,  yet  Chapter  16184,  Laws  of  Florida,  Acts 
of  1933,  fixes  and  proxides  for  the  payment  of  the  maximum  amount  to  be 
allowed  officers  and  employees  when  travelling  on  State  Business.  Inas- 
much as  the  Act  requires  the  Director  to  maintain  a  residence  and  office 
in  Tallahassee,  I  am  of  the  opinion  that  his  actual  expenses  should  be  al- 
lowed for  time  a  director  is  required  to  be  absent  from  the  Capital  on 
State  business  requiring  his  absence  and  that  such  expenses  should  be 
limited  as  provided  by  Chapter  16184  of  the  Laws  of  Florida.  Acts  of  1933. 


Aprtl  25,  1935. 

PHYSICIANS  AND  SURGEONS — CHIROPRACTIC 

Dear  Sir- 

I  am  In  receipt  of  your  letter  of  the  22nd  Instant,  making  inquiry  as 
to  the  law  regulating  the  practice  of  chiropractic  In  the  State  of  Florida. 

In  reply  your  attention  is  called  to  Sections  3433  to  3462.  Compiled 
General  Laws  of  Florida,  1927.  being  originally  Chapter  9350.  Acts  of 
1923.    Your  particular  attention  Is  called  to  Sections  3442  and  3443. 

tinder  Section  3442  persons  desiring  to  practice  chiropractic  In  this 
State  must  make  application  to  the  Florida  State  Board  of  Chiropractic 
Examiners.  Each  applicant  is  required  to  be  a  full  time  graduate  of  a 
recognized  chartered  chiropractic  school  or  college  and  having  a  course 
of  three  years  of  not  less  than  six  months  each  requiring  not  less  than 
3,000  hours  actual  attendance. 
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Under  Section  3443  applications  are  required  to  be  accompamed  by  a 
lee  of  $25.00  for  the  first  examination  or  a  fee  of  $10,00  for  a  second  ex- 
amination. This  Section  also  provides  that  the  Board  may  grant  a  li- 
cense without  examination  to  licentiates  of  Board  from  other  States  who 
meet  the  requirements  of  the  Florida  Act  and  satisfy  the  Board  of  the  in- 
tention to  become  a  bona  fide  resident  and  practitioner  in  this  State  and 
shall  have  passed  the  examination  under  the  Board  where  he  was  li- 
censed and  presents  a  certificate  from  such  Board  showing  that  he  is  of 
good  reputation  and  has  practiced  at  least  one  year  in  the  State  in  which 
he  was  licensed.  A  fee  of  S50,00  is  required  to  be  charged  for  issuing  a 
Ucense  by  reciprocity.  For  further  information,  1  refer  you  to  Dr.  D.  L 
Ralney,  Tallahassee,  Florida,  one  of  the  members  of  the  Board  of  Exam- 
iners of  this  State. 


January  17,  1935. 

EMBAUMERS— ANNUAL,  RENEWAL  LICENSE  FEE 

Dear  Sir: 

Answering  your  letter  of  the  11th  ultimo,  1  beg  to  say  that  the  annual 
renewal  license  fee  of  embalmers  is  fixed  by  Section  8,  Chapter  10,120, 
Acts  of  1925,  now  Section  3606.  Compiled  General  Laws  of  Florida,  1927, 
as  five  dollars  per  annum,  and  the  State  Board  of  Embalmers  has  no  au- 
thority to  change  said  license  fee. 


August  20,  1936. 

CITRUS  PRDIT  COMMISSION— CHAPTER  16860,  LAWS  OF  FLORIDA, 

ACTS  OF  1935— LIABILITY  OF  CITRUS  FRUIT  DEALER'S 

BOND  FOR  ADVERTISING  ASSESSMENTS 

Oear  Sir: 

I  have  received  your  inquiry  under  date  of  August  13,  1936,  request- 
ing infoimation  of  me  upon  two  questions,  which  may  be  stated  as  fol- 
lows: 

1.  Whether  the  bond  required  of  a  citrus  fruit  dealers  under  Chap- 
ter 16860,  Laws  of  Florida,  Acts  of  1935,  is  liable  for  advertising  assess- 
ments made  against  citrus  fruit  dealers. 

2.  Whether  you  are  authorized  to  withhold  license  from  any  citrus 
fruit  dealer  against  whom  a  claim  for  advertising  assessment  is  pending 
and  unpaid,  for  the  previous  season's  operations. 

I  am  of  the  opinion  that  both  of  your  questions  should  be  answered 
in  the  negative. 
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Chapter  16860,  above  referred  to,  provides  for  the  giving  of  bond  by 
a  citrus  fruit  dealer,  conditioned  for  the  compliance  with  the  provisions 
of  Chapter  16860 ^^  and  for  the  performanne  of  all  contracts  made  bs'  the 
citrus  fruit  dealer.  There  is  no  provision  in  said  Chapter  16860  relative 
to  the  advertising  assessments,  and  the  advertising  assessments  provided 
for  by  other  chapters  of  the  law,  are  not  contracts  within  the  legal  mean- 
ing of  that  term.  Furthermore,  there  is  no  provision  in  said  Chapter 
16860  authorizing  you  to  withhold  license  under  the  circumstances  Indi- 
cated. I  may  state  that  the  chapters  providing  for  such  advertising  as- 
sessments are  complete  within  themselves,  and  provide  for  various  pen- 
alties for  failure  to  pay  the  same. 


August  21,  1936. 

CHAPTER  16854.  LAWS  OP  FLORIDA,  ACTS  OF  1935— WHETHER  PER 

DIEM  AND  TRAVELLING  EXPENSE  OF  MEMBERS  OP  CITRUS 

COMMISSION  CONSTITUTES  OVERHEAD 

Dear  Sir: 

Tills  refers  to  your  commimication  of  June  30,  1938.  Since  receiving 
that  letter,  various  conferences  have  been  held  concerning  the  matter 
set  forth,  which  explains  why  you  have  not  received  an  earlier  reply. 

While  your  letter  is  somewhat  broader  in  its  request  for  information 
I  understand,  after  conference,  that  the  question  as  to  which  you  wish 
to  be  advised  is  this;  Does  the  per  diem  and  mileage  allowed  to  members 
of  the  Florida  Citrus  Commission  by  Section  3  of  Chapter  16S54.  Acts  of 
1935,  constitute  overhead  expense  within  the  meaning  of  Section  8,  Bub- 
section  3  of  said  Act,  so  that  it  falls  within  the  maximum  limitation  of 
$30,000  therein  set  forth? 

After  a  careful  examination  and  consideration  of  the  entire  Act,  and 
particularly  in  view  of  Its  context,  I  am  of  the  opinion  that  such  per  diem 
and  mileage  to  members  of  the  Commission,  was  not  intended  to  be,  and 
is  not,  covered  by  the  limitation  in  said  sub-section  3,  relative  to  over- 
head expenses. 


July  23,  1936, 

CHAPTER  16860,  LAWS  OF  FLORIDA,  ACTS  OP  1935— CITRUS  FRUIT 
LICENSE  AND  BONDING  ACT—SCOPE  OP  BOND 

Dear  Sir; 

This  refers  to  your  letter  of  July  16th,  1936,  in  which  you  ask  whether 
a  citrus  fruit  dealer's  bond,  given  under  the  provisions  of  Chapter  16860. 
Laws  of  Florida,  Acts  of  1935,  is  liable  for  any  claim  other  than  one  made 


590  BIENNIAL  REPORT  OF  THE   ATTORNEY  GENERAL 

MISCELLANEOUS 

by  a,  producex,  or  to  behalf  of  a  producer,  or  citrus  fruit  for  a  failure  to 
carry  out  contracts  relative  to  the  purchase  of  cttms  luit. 

More  specificaUy,  you  ask  whether  the  bond  of  a  citrus  fruit  dealer 
would  be  liable  for  a  claim  for  unpaid  commissions  due  to  a  broker  act- 
tog  for  said  dealer  to  the  purchase  of  citrus  fruit. 

I  am  of  the  opinion  that  under  the  provisions  of  said  Act  such  a  bond 
woiild  be  liable  to  the  extent  of  such  unpaid  commissions,  provided,  of 
coiurse,  that  in  no  case  can  the  aggregated  accumulated  liability  under 
such  bonds  exceed  the  amount  named  thereto. 

The  Act  in  question  provides  that  no  persons  shall  act  as  a  citrus  fruit 
dealer  without  havtog  first  obtained  a  license  as  thereto  provided;  it 
further  provides  that  before  any  such  Ucense  is  granted  by  the  Commis- 
sion the  applicant  must  deliver  to  the  Commissioner  a  good  and  sufficient 
cash  bond  or  surety  bond  as  thereto  provided:  and  goes  on  to  provide  In 
Section  3  thereof  in  part  as  follows: 

"•  •  •  •  Said  bond  shall  be  to  the  form  approved  by  the 
Commissioner  and  shall  be  conditioned  upon  compliance  with  the 
provisions  of  this  Act  and  upon  faithful  compliance  with  the  con- 
ditions of  all  contracts,  verbal  or  written,  made  by  the  citrus  fruit 
dealer  with  producers  and/ or  any  person  contracting  with  the 
citrus  fruit  dealer  relative  to  the  purchase,  *  *  *  of  citrus 
fruit     •     •     •-" 

The  above  provisions  made  it  clear  that  the  condition  of  such 
bond  is  amply  broad  to  include  such  liability  as  that  to  which  you  refer. 


July  23.  1936. 

CHAPTER  16860,  ACTS  OP  1935.    CITRUS  FRUIT  LICENSE  AND 
BONDING  ACT;   CONTINUATION  OF  BOND 

Dear  Sir- 

In  your  letter  of  the  21st  instant  you  ask  to  be  advised  whether  a 
continuation  certificate  attached  to  a  citrus  fruit  dealer's  bond  required 
by  Chapter  16860,  is  a  sufficient  compliance  with  the  requirements  of 
said  Act.  This,  I  assume,  is  based  on  the  assumption  that  the  bond  re- 
quired by  said  Act  and  the  license  Issued  thereimder  run  for  one  year. 

Section  3  of  Chapter  16860  provides: 

"Every  such  bond  shall  conttoue  in  force  and  elfect  until 
notice  of  the  termination  thereof  is  given  by  registered  mail  to 
the  Commissioner,  and  every  such  bond  shall  set  forth  such  fact." 

There  is  no  requirement  for  annual  renewal  of  the  bond  since  it  la 
speciftcaUy  provided  that  it  shall  conttoue  to  force  and  effect  until  ter- 
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tnmated  by  notice.  This  does  not  mean,  of  cout^e.  that  you  would  not 
have  the  authority  to  require  an  increase  in  the  amount  of  the  boiul, 
where  the  dtrus  fruit  dealer  In  his  business  as  such,  exceeds  the  number 
of  boxes  of  citrus  fruit  as  set  forth  in  bis  application  for  license. 


January  11,  1936. 
CITRUS  iKurr  licknse  and  bondino  act,  chapter  leseo  of 

1935— "CASH  BUYER"  DEFINED 

Dear  Sir; 

This  is  in  reply  to  your  inquiry  of  December  31,  requesting  my  opin- 
ion as  to  who  would  be  desl^ated  a  "cash  buyer"  under  the  terms  of 
Chapter  16860.  Laws  of  Florida.  Acts  of  1935.  more  commonly  referred  to 
as  "License  and  Bond  Law." 

Section  1  of  that  Act  contains  the  following  definition: 

"(g)  The  term  'cash  buyer*  means  and  includes  any  person 
who  purchases  any  citrus  fruit  in  Florida  from  the  producer 
thereof  for  the  purpose  of  resale." 

The  above  stated  definition  of  the  term  "cash  buyer"  Is  sufficiently 
comprehensive  to  Include  any  purchaser  of  citrus  fruit  from  the  producer 
who  purchases  said  citrus  fruit  for  the  purpo'ie  of  resale,  regardless  of 
whether  a  cash  or  credit  transaction  is  involved.  It  Is  to  be  noted  In  this 
connection  that  the  term  "cash  buyer"  is  included  in  the  more  general 
classification  of  "citrus  fruit  dealer"  as  defined  by  the  Act  and  that  the 
license  and  bonding  provisions  of  the  Act  apply  to  the  persons  who  are 
classified  as  "citrus  fruit  dealers,"  which  of  course  includes  "cash  buyers," 

Section  2  of  said  Act  exempts  those  particular  "cash  buyers"  who 
pay  cash  at  the  time  of  the  sale  from  the  requirement  of  obtaining  a 
license.  It  is  my  opinion  that  the  only  persons  who  would  be  exempt 
from  obtaining  a  license  under  the  Act  would  be  a  "cash  buyer"  who 
purchases  citrus  fruit  from  the  producer  and  pays  cash  at  the  time  of  the 
sale.  It  is  my  further  ophilon  that  the  transaction  must  be  a  complete 
and  independent  transaction  and  not  simply  a  part  performance  of  a 
general  contract  previously  entered  into  for  the  purchase  of  citrus  fniJt. 


January  8,  1936. 

SALARIES — EXPENSES  MEMBERS  OF  FLORIDA  CITRUS 
COMMISSION,   CHAPTER   16,854  OF   1935 

iJear  Sir' 

I  have  your  letter  of  the  8th  instant  containing  the  following ; 

"A  member  of  the  Florida  Citrus  Commission,  at  the  request 
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of  the  Commission,  made  &  trip  to  Washingrton  for  a  conference 

with  Commissioner  of  Agriculture  Wallace  concerning  the  Fed- 
eral Grade  and  Pack  of  Citrus  Fruits.  He  was  in  Washington  and 
en  route  fourteen  days,  for  which  time  he  charges  the  regular 
per  diem  of  $10.00  per  day.  He  also  charges  his  Railroad  and 
Piillman  fare  amounting  to  $51,75;  no  charge  is  made  for  sub- 
sistence while  on  this  trip. 

"Please  advise  me  whether,  under  the  provisions  of  Chapter 
16854,  Acts  of  1935,  the  above  charges  per  diem.  Railroad  and 
Pullman  fare  are  legitimate," 

In  reply  your  attention  is  called  to  the  last  part  of  Section  3  of  Chap- 
ter 166,854,  Laws  of  Florida,  Acts  of  1935,  relating  to  compensation  of 
members  of  the  Commission  for  attendance  upon  Board  meetings,  reading 
as  follows: 

"*  *  *  No  member  of  the  Commission  shall  receive  any 
salary  or  other  compensation  but  each  member  of  the  Commission 
shall  receive  the  sum  of  Ten  Dollars  per  day  for  each  day  spent 
in  actual  attendance  in  meetings  of  the  Commission  to  cover  his 
personal  expenses  while  in  attendance,  together  with  mileage  at 
the  rate  allowed  by  law  to  State  employees  for  each  mile  actually 
traveled  to  and  from  all  regular  and  special  meetings  of  said 
Commission." 

Tour  attention  is  also  called  to  Section  6  of  said  Act  providing  for 
the  deposit  ot  monies  with  the  State  Treasurer  when  collected  and  also 
providing  as  follows: 

"•    •     •     Said  moneys  shall  be  kept  in  said  General  Inspec- 
tion Fxmd  and  are  hereby  appropriated  and  made  available  for 
defraying  the  expenses  of  the  Commission  and  of  the  administra- 
tion and  enforcement  of  all  provisions  of  this  Act.     •     •     •" 
Your  attention  is  also  called  to  Seetion  7  of  said  Act  reading  as  fol- 
lows, 

"That  all  salaries,  costs  and  expenses  incurred  in  the  ad- 
ministration and  enforcement  of  this  Act  shall  be  paid  out  of 
the  General  Inspection  Fund. 

"All  salaries,  costs  and  expenses  incurred  in  the  enforcement 
of  the  provisions  of  this  Act  shall  be  paid  out  of  such  General 
Inspection  Fund  upon  vouchers  approved  by  the  Commissioner 
and  warrants  issued  thereon  by  the  Comptroller  of  Florida. 

"All  salaries,  costs  and  expenses  incurred  by  the  CommissloD 
in  the  performance  of  its  duties  and  the  exercise  of  its  powers 
under  this  Act  shall  be  paid  out  of  such  General  Inspection  Fund 
in  the  following  manner:  vouchers  shall  be  submitted  by  the 
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Commission  to  the  Commissioner  and  he  shall  forthwith  submit 
such  vouchers  to  the  Comptroller  for  issuance  of  warrants  there- 
on." 

Your  attention  Is  also  called  to  Section  8  of  said  Act  providing  that 
the  powers  and  duties  of  said  Commission  shall  include  certain  powers 
and  duties  enumerated  in  six  separate  paragraphs.  Paragraph  6  of  said 
Section  reads  as  follows: 

"To  Incur  such  reasonable  obligations  and  expenses  as  may 
be  nec^sary  and  proper  (or  the  discharge  of  its  powers  and  duties 
hereunder  or  under  other  existing  laws,  and  to  have  such  obllga* 
tions  and  expenses  t^aid  out  of  the  funds  authorized  by  law  to  be 
collected  and  expended." 

The  Act  makes  mention  of  related  Federal  control  and  provides  for 
cooperation  with  the  United  States  Department  of  Agriculture. 

You  will  note  that  the  provisions  of  Section  3  of  said  Acti  above 
quoted,  relate  to  compensation  for  attendance  upon  regular  and  special 

meetings  of  said  Commission. 

You  Will  note  also  that  the  statutes  above  quoted  referring  to  other 
expenses  of  the  Commissioners  make  no  mention  of  any  per  diem. 

In  consideration  of  the  above  it  is  my  opinion  that  the  Commissioner 
would  be  entitled  to  his  actual  and  necessary  expenses  for  such  trip  to 
Washington  by  request  of  the  Commission.  I  would,  therefore,  suggest 
that  the  statement  be  amended  by  reciting  the  actual  living  expenses 
while  in  Waslaington  smd  en  route  tn  lieu  of  the  per  diem  of  $10.00  per 
dap. 

November  20,  1935. 

CITRUS  PRUrr  licensing  and  bonding  law— chapter   16860, 
ACTS  OF  1935— APPLICABILITY  TO  CAHNERS  OF  CTTRUS  FRUIT 

Dear  Sir: 

This  acknowledges  your  communication  of  the  19th,  wherein  you  in- 
quire whether  the  provlstons  of  the  above  Act  apply  to  canners  of  cit- 
rus fruit,  that  is  whether  such  canners  are  required  to  procure  license 
and  post  the  bond  provided  for  by  said  Act.  By  canners  I  understand 
you  to  mean  individuals  engaged  in  the  business  of  buying  citrus  fruit 
for  the  purpose  of  canning  or  otherwise  preserving  the  same  and  re-seU- 
Ing  It  to  the  public. 

You  win  note  that  a  "citrus  fruit  dealer"  as  defined  in  Section  1, 
sub-section  K,  includes  a  dealer  as  defined  in  sub-section  J  of  said  Sec- 
tion 1;  in  the  latter  sub-section  the  term  dealer  includes  "every  person 
other  than  a  producer,  consignor,  commission  merchant,  consignment 
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£hipp^r.  cash  buyer,  broker  or  ascent  who  in  any  manner  makes  or  at- 
tempts to  make  money  or  any  other  thing  of  value  on  any  citrus  fruit  by 
dealing  In  the  same  in  any  manner  whatsoever." 

It  is  my  opinion  that  these  individuals  engaged  in  the  purchase  of 
citrus  fruit  for  the  purpose  of  processing  the  same  by  canning  it  and  then 
re-seUing  it  to  the  public,  are  making  money  or  attempting  to  make  mon- 
ey by  dealing  in  citrus  fruit,  and  that,  therefore,  they  are  amendable  to  the 
provisions  of  said  Act  of  1935,  and  should  be  licensed  and  bonded  there- 
under in  accordance  with  Its  provisions. 


September  23,  1935. 

CITRUS  FRUIT  INSPECTORS.   WORKMEN'S   COMPENSATION 

Dear  Sir-' 

I  have  your  letter  of  the  19th  Inst.,  in  which  you  request  the  opinion 
of  this  office  as  to  whether  or  not  employees  in  the  Department  of 
Agriculture  engaged  in  work  fn  the  Citrus  Pniit  Division,  who  are  em- 
ployed from  sixty  to  ninety  days  during  the  year  would  be  temporary  em- 
ployees or  if  they  would  come  under  the  provisions  of  the  Workmen's 
Compensation  Act. 

In  reply,  I  beg  to  state  that  "casual"  employees,  under  the  provisions 
of  the  Act,  are  defined  as  those  engaged  in  employment  where  the  work 
contemplated  is  to  be  completed  in  not  exceeding  ten  working  days,  with- 
out regard  to  the  number  of  men  employed,  or  where  the  total  labor 
cost  is  less  than  $100.  See  Subsection  paragraph  (a),  under  Paragraph 
2  of  Section  2,  Workmen's  Compensation  Act. 

It  is  my  opinion  that  those  employed  by  your  Department  for  stety 
to  ninety  days  each  year  would  came  under  the  provisions  of  the  Work- 
men's Compensation  Act  during  the  term  of  their  employment. 


January  18,  1935. 

milk:  CONTROL.  BOARD— COMPENSATION  OF  EMPLOYEES 

Dear  Sir^ 

1  am  in  receipt  of  your  letter  of  the  8th  instant,  enclosing  copy  of 

communication  imder  date  of  the  7th  instant  from  Hon.  . 

Director  Milk  Control  Board,  with  reference  to  balance  due  Mr. — , 

who  was  employed  by  said  Board  and  was  killed  in  an  automobile  accident 

on  or  about  December  15,  1934.    Attached  to  Mr.  letter  is  a 

statement  of  account  with  Mr. showing  a  balance  due  him  in 

the  sum  of  $194.51  for  expenses,  which  statement  appears  to  have  been 
prepared  and  checked  by  a  Deputy  for  the  Milk  Control  Board. 


BIENNIAL  REPORT  OF  THE   ATTORNEY  GENERAL  S9S 

MISCELLANEOUS 

You  make  Inquiry  as  to  whether  Mr.  will  have  the  right 

in  this  particular  case  to  sign  a  requisition  for  the  balance  due  Mr. . 

If  the  amount  due  consisted  of  wages  Instead  of  e^ipense  money  the 
same  might  be  paid  to  the  widow  or  other  certain  relatives  under  the  pro- 
visions of  Sections  7068  and  7069.  Compiled  General  Laws  of  Florida. 
1927,  upon  bill  signed  and  filed  by  such  widow  or  relative  and  approved 

by  Mr.  — as  Director  of  the  Milk  Control  Board.     Since  the 

amount  due  to  Mr. ,  deceased,  consists  of  expense  money  due 

him,  it  is  my  opinion  that  bill  for  same  should  be  made  and  filed  by  the 

legal  representative  of  the  estate  of  said  Mr.  ,  deceased,  and 

approved  by  Mr. .    Proof  should  also  accompany  said  bill  show- 
ing authority  of  the  legal  representative. 

Enclosed  find  statement  of  account  returned  herewith. 


September  29,  1936. 

MILK  CONTROL  BOARD— ISSUANCE  OF  UCENSE  TO  PERSON  NOT 

MAINTAINING  DISTRIBUTING  PLANT  BUT  WHO  DELIVERS 

MILK  INDEPENDENTLY  ON  MILK  ROUTE 

£>ecr  Sir.' 

This  Is  In  reply  to  your  letter  of  September  25,  with  enclosed  letter 
of  Mr. . 

Mr, refers  in  his  letter  to  a  certain  groceryman  who  has 

a  small  milk  route  in  connection  with  his  store.  This  grocer  had  been 
buying  milk  from  a  milk  plant  and  delivering  it  In  his  grocery  truck 
although  he  did  not  deliver  groceries  along  with  the  milk  route. 

You  request  my  opinion  as  to  whether  or  not  under  Chapter  17103. 
Laws  of  Florida,  Acts  of  1935,  commonly  known  as  the  Milk  Control  Act, 
this  grocer  is  entitled  to  a  hcense  authorizing  him  to  maintain  such  a 
milk  route. 

Section  2  of  the  statute  above  referred  to  defines  "milk  dealer"  as 
follows: 

"  'Milk  Dealer"  means  any  person  who  purchases  or  handles 
milk  within  the  State,  for  sale  in  this  State,  or  sells  milk  within 
the  State  In  any  market  as  defined  in  this  Act.  Each  corporation 
which  if  a  natural  person  would  be  a  milk  dealer  within  the 
meaning  of  this  Act,  and  any  subsidiary  of  such  corporation,  shall 
be  deemed  a  milk  dealer  within  the  meaning  of  this  definition. 
A  producer  who  delivers  milk  only  to  a  milk  dealer  shall  not  be 
deemed  a  milk  dealer." 

Section  9  of  the  statute  deals  with  licenses.  The  following  is  sub- 
section I  of  Section  9: 
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"No  milk  dealer,  as  defined  in  this  Act,  shall  buy  milk  from 
producers  or  others  for  sale  within  this  State,  or  sell  or  distribute 
milk  therein  unless  such  dealer  be  duly  licensed  as  provided  in 
this  Section,  and  it  shall  be  unlawful  for  a  milk  dealer  to  buy 
milk  from  or  sell  milk  to  a  milk  dealer  who  is  unlicensed,  or,  in 
any  way  deal  in  or  handle  milk  which  he  has  reason  to  believe  has 
previously  been  dealt  in  or  handled  in  violation  of  the  provisions 
of  this  Act/* 

It  is  quite  obvious  that  this  grocer  would  come  within  the  definition 
of  "milk  dealer"  as  set  forth  in  Section  2  and  that  he  would  be  subject  to 
a  license  as  a  "milk  dealer"  under  Section  9.  The  term  "milk  dealers"  In 
Section  2  of  the  Act  is  very  comprehensive  and  it  is  to  be  noted  that  it  is 
the  "milk  dealer"  that  is  licensed. 


October  9,  1936, 

EVERGLADES  NATIONAL  PARK  COMMISSION— CHAPTER  15,842  OP 
1931— TIDAL  LANDS— TAXATION 

Dear  Sir' 

I  am  in  receipt  of  your  letter  of  the  7th  instant  referring  to  Chapter 
15,642,  Laws  of  Florida,  Acts  of  1931,  and  making  certain  Inquiries  with 
reference  thereto.  Said  Statute  is  an  Act  authorizing  and  charging  the 
Trustees  of  the  Internal  Improvement  Fund  with  the  supervision  of  State 
lands  not  vested  in  some  other  State  agency  and  authorizing  the  Trustees 
to  protect  said  lands  and  bringing  certain  suits  in  connection  therewith. 

As  to  the  meaning  of  the  words  "tidal  lands"  and  related  inquiries, 
I  refer  you  to  Volume  21  of  Florida  and  Southern  Digest,  Title,  Navigable 
Waters,  and  I  particularly  refer  you  to  the  following  cases:  State  vs.  Ger- 
blng,  56  Fla.  603.  47  So.  353;  BrlckeU  vs.  TrammeU,  77  Fla.  544,  82  So.  221; 
Apalachicola  Land  and  Development  Co,  vs.  McRae,  86  Fla.  393,  98  So. 
505;  Martin  vs.  Busch.  93  Fla.  535,  112  So.  274.  Further  answering  your 
Inquiries  I  beg  to  say  that  this  office  has  had  occasion  at  times  to  bring 
ejectment  proceedings  but  I  do  not  recall  any  case  particularly  based 
upon  the  above  mentioned  statute.  With  reference  to  your  fourth  in- 
quiry relating  to  taxation  1  beg  to  say  the  tax  laws  of  the  State  are  ad- 
ministered by  the  State  Comptroller  and  It  is  the  custom  of  this  office 
not  to  advise  with  reference  to  tax  statutes  unless  requested  by  the  State 
Comptroller.  In  this  connection,  however,  I  refer  you  to  Section  893  (1). 
Compiled  General  Laws  of  Florida,  Permanent  Supplement,  which  was 
originally  enacted  as  part  of  Chapter  15.639,  Acts  of  1931.  This  Section 
provides  that  no  taxes  shall  be  levied  by  any  taxing  district  against  lands 
or  other  property  of  the  State  of  Florida,  except  for  the  purpose  of  im- 
proving the  physical  condition  of  such  lands  or  property  and  only  upon 
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the  approval  of  such  levy  by  the  State  agency  in  which  title  Is  vested  or 
bavin K  jurisdiction  over  same. 

X  also  refer  you  to  Section  953  (1)  of  the  same  compilation,  which 
provides  for  Tax  Collector  to  give  notice  to  proper  State  officials  of  taxes 
due  on  State  lands  and  to  make  a  notation  under  the  same  date  of  such 
notice  on  the  tax  roll  and  unless  such  notation  Is  made  any  non-payment 
by  the  State  or  its  agency  of  taxes  or  special  assessments  shall  not  con- 
stitute a  delinquency  or  be  the  bases  on  which  the  said  lands  may  be 
sold  for  non-payment  of  such  taxes  or  of  special  assessments. 

Answering  your  further  Inquiry  I  beg  to  say  that  I  do  not  see  any 
relation  between  the  above  mentioned  statute.  Chapter  1&.842.  Acts  of 
1931,  and  the  game  laws  of  the  State. 

This  office  is  required  to  advise  certain  State  officials  and  certain 
boards  but  is  not  authorized  to  give  out  opinions  generally.  You  will, 
therefore,  not  consider  the  above  as  an  opinion  from  this  office  but 
merely  as  an  effort  to  give  you  some  assistance  In  solving  the  matters 
mentioned  In  your  letter. 


October  31.  ISSe. 

STATE  BOARD  OF  FUNERAL  DIRECTORS  AND  EMBALMERS— 

CONSTRUCTION  OP  SECTION  8  OP  CHAPTER 

17032.    ACTS  OP  1935. 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  October  19.  in  which  you  request  my 
opinion  concerning  the  right  of  a  person  engaged  In  the  practice  of  Fun- 
eral Directing  and  Embalming  at  the  time  of  the  passage  of  Chapter 
17032.  Acts  of  1935,  who  has  not  applied  for  a  license  to  apply  at  the 
present  time  for  a  license  under  Section  8  of  the  Act  and  receive  a  li- 
cense from  the  Board  without  complying  with  the  other  requirements, 
such  as  taking  an  examination,  etc.  The  pertinent  provtslona  of  said 
Section  8  read  as  follows : 

"Any  person  who  at  the  time  of  the  passage  of  this  Act  Is 
actively  engaged  in  the  profession  or  business  of  funeral  direct- 
ing and  who  is  the  proprietor,  owner,  or  partner  of  a  firm  owning 
such  an  establishment  or  business,  or  is  the  principal  stockholder 
of  a  corporation  engaging  In  such  a  business  or  conducting  such 
an  establishment,  shall  within  thirty  days  apply  to  the  Board 
on  a  form  prescribed  by  said  Board,  and  upon  payment  of  a  fee 
of  $10.00  such  person  shall  be  entitled  to.  and  the  Board  shall 
issue  a  license  as  a  funeral  director,  which  license  shall  remain 
in  force  and  effect  until  the  first  day  of  the  year  foUowlnc  the 
Issuance  of  such  license.  Thereafter  such  person  or  persons  shall 
renew  such  Ucense  or  licenses,  as  herein  provided,"  (Italics  ouis.) 
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The  answer  to  the  question  propounded  by  you  will  depend  upon  the 

construction  to  be  placed  upon  the  word  "shall,"  appearing  in  the  sta- 
tutory provisions  above  set  forth.  If  the  ward  "shall"  is  to  he  con- 
strued as  mandatory,  the  right  to  receive  a  license  without  taking  an  ex- 
amination and  complying  with  the  other  requirements  of  the  Act  would 
have  expired  thirty  days  after  the  date  on  which  Chapter  17032,  Acts  of 
1S35.  became  effective.  If,  however,  the  word  "shall"  is  to  be  construed 
as  permissive  rather  than  mandatory,  then  the  State  Board  of  Funeral 
Directors  and  Embalmers  would  have  the  right  to  extend  the  period 
wILhin  which  a  funeral  director  may  applj^f^r  a  license. 

It  is  my  ophiion  that  the  purpose  of  the  Legislature  in  enacting 
Chapter  17032.  Acts  of  1935.  is  better  served  by  the  latter  construction. 
It  is  clear  from  reading  the  entire  statute  that  the  Legislature  intended 
to  regulate  the  profe'?sion  of  funeral  directing  and  emWaming  for  the 
purpose  of  establishing  and  maintaining  high  standards  of  efficiency  In 
the  profession,  both  in  the  interests  of  the  profession  and  the  public.  The 
Legislature  clearly  stated  that  those  persons  engaged  in  that  profession 
at  the  time  of  the  enactment  of  the  statute  under  consideration  were  to 
be  considered  as  eligible  for  a  license  under  the  new  act.  The  require- 
ment that  such  persons  apply  for  a  license  under  the  new  act  within 
thirty  days  could  neither  add  nor  detract  from  the  qualifications  of 
those  persons  to  engage  in  the  practice  of  their  profession,  which  quali- 
fications were  recognized  by  the  Legislature.  The  logical  purpose  of  such 
a  provision  would  then  be  restricted  to  accomplishing  the  prompt  admin- 
ictraii^n  of  the  licensing  provisions  of  the  Act. 

In  view  of  the  principles  above  stated,  it  is  my  opinion  that  the  State 
Board  of  Funeral  Directors  and  Embalmers  would  have  the  authority  to 
grant  licenses  under  the  provisions  of  said  Section  8  hereinabove  set  forth 
after  the  period  of  thirty  days  has  expired  when  it  has  been  made  to  ap- 
pear to  the  satisfaction  of  the  Board  that  the  applicants  have  a  sufficient 
excuse  for  their  failure  to  obtain  their  licenses  within  the  thirty  day 
period. 


November  2S,  1936. 

CITRUS  FRUIT  DEALER— DISBURSEMENT  OF  PROCEEDS  OF 

CHECKS  EXECUTED  BY  SURETIES  ON  BONDS  UNDER 

CHAPTER   16860.  ACTS  OP  1935. 

Dear  Sir: 

This  is  in  reply  to  your  inquiry  of  November  19,  You  request  my 
opinion  as  to  the  legal  disposition  of  three  checks,  two  of  which  are 
payable  to  the  State  of  Florida  and  show  on  their  face  that  they  are  in 
payment  of  claims  arising  under  Citrus  Fruit  Dealers  License  Bonds  and 
the  other  check  being  for  the  purpose  of  depositing  a  cash  bond  under 
Chapter  16860,  Acts  of  1935. 
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Section  3  of  said  statute  provides  in  part  as  follows: 

"Said  bond  shall  be  to  the  Governor  of  the  State  of  Florida 
and  his  successors  in  office,  in  favor  of  every  persons  with  whom 
the  appUcant  deals  in  the  purchase,  delivery,  sale  and  accoimt- 
ing  of  sales  of  citrus  fruit." 

In  view  of  this  statutory  provision  it  Is  my  opinion  that  you  are  th« 
proper  party  to  dispose  of  the  proceeds  of  the  first  two  checks. 

Section  3  of  Chapter  16860  also  provides  that  the  applicant  for  a  li- 
cense must  deliver  to  the  Commissioner  a  good  and  sufficient  cash  bond 
or  surety  bond.  The  third  check  in  the  amount  of  $100.00  should  there- 
fore be  endorsed  to  the  Commissioner  of  Agriculture  to  be  held  by  him 
as  a  cash  bond. 


December  7,   1935. 

STATE    EMPLOYMENT   BOARD— CHAPTER    17.270,    ACTS    OP    1935 — 
WHETHER  ACT  IS  IN  EFFECT 

Dear  Sir- 

This  acknowledges  your  communication  of  December  6.  1935,  where- 
in you  call  attention  to  the  fact  that  Section  10  of  the  above  mentioned 
Act  provided  that  said  Act  should  not  take  affect  "unless  and  until  the 
Confess  of  the  United  States  shall  pass  and  same  shall  become  a  law, 
the  Bill  now  pending  in  said  Congress  known  as  the  'Economy  Security 
Act'  No.  S,  1130,  also  known  as  the  'Social  Security  Act.  No.  H.  R,  7260 ". 

You  ask  to  be  advised  whether  either  of  the  above  mentioned  Acts 
has  become  a  law  so  that  the  contingency  provided  therein  has  been  met. 

You  are  advised  that  H.  R.  7260,  known  as  the  Social  Security  Act, 
became  a  law  on  August  14,  1935,  (42  U.  s.  C,  Sections  301  et  seq.;  Aug. 
X4,  1635.  c.  531,  49  Stat.) 

I,  therefore,  advise  that  said  Chapter  17.270  is  in  effect. 


November  1,  I93S. 
Dear  Sir: 

I  have  your  letter  of  the  31st  ult.,  in  which  you  request  my  opinion 
as  to  when  payments  of  expense  accounts  of  memlKrs  of  the  State 
Employment  Board  should  be  made,  under  the  provisions  of  Chapter 
17270,  Laws  of  Florida,  Acts  of  1935. 


'^i 


etion  2  of  the  Act  provides  that 
"Members  of  said  Board  shall  be  paid  only  their  actual  oc- 
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penses  while  in  the  performance  of  their  duties,  and  in  travel- 
ling to,  and  from,  or  upon  the  same,  the  accounts  for  which 
shall  be  paid  quarterly  by  the  State  Treasurer  upon  itemized 
vouchers  duly  approved  by  the  Chairman  of  said  Board  and 
the  Comptroller." 

This  provision  clearly  makes  the  payment  due  at  the  end  of  each 
quarter.  Section  8  of  the  Act  provides  how  such  quarterly  accounts  for 
travelling  expenses  shall  be  handled,  i.  e.,  upon  presentation  to  the 
Comptroller  of  such  quarterly  accounts  duly  approved  by  the  Employ- 
ment Board  and  accompanied  by  the  itemized  vouchers  as  required  by 
the  Comptroller,  he  is  authorized  to  audit  the  same  and  draw  a  warrant 
on  the  State  Treasurer  for  the  amount  for  which  the  account  is  audited. 
In  other  words,  only  quarterly  accounts  should  be  audited  and  approved 
for  payment. 


CHAPTER  X 


INSURANCE  AND  SURETIES 


Section  I.  Insurance _ W3 

Section  2.  Sureties    _™ „ „._„-„„,..     811 
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SECTION  1 

INSURANCE 

AuETUSt  31,  1936. 

INSURANCE — SOUTHEASTEEN  UNDERWRITERS  ASSOCIATION — 

PROPOSED  AGREEMENT  DOES  NOT  VIOLATE 

ANTI-TRUST  LAWS 

Dear  Sir: 

This  Is  in  reply  to  your  letter  of  August  24,  in  which  you  enclose  a 

letter  from  Mr.  ,  together  wtth  printed  form  of   agreement 

proposed  to  be  entered  into  between  the  Southeastern  Underwriters  Asso> 
elation  and  various  Insurance  companies.  You  inquire  whether  the  pro- 
posed contract  violates  the  laws  of  Florida,  particularly  the  antl-trxist 
laws. 

The  anti-trust  laws  of  Florida  are  set  forth  in  Sections  7944  to  79S4. 
inclusive.  Compiled  General  Laws  of  Florida,  1927.  It  is  my  opinion  that 
the  proposed  agreement  does  not  violate  these  provisions. 


August  21.  1936. 

SICK  AND  FUNERAL  BENEFIT  INSURANCE— VALIDITy  OP  RE- 
DEEMABLE COUPONS  ATTACHED  TO  POLICY 

Dear  Sfr: 

This  is  in  reply  to  your  inQuiry  of  August  13,  requesting  my  opinion 
as  to  whether  or  not  the  following  provLsions  may  be  legally  Included  In 
a  coupon  proposed  to  be  attached  to  a  policy  of  sick  and  funeral  benefit 
insurance: 

"This  coupon  is  redeemable  on  or  after  the  date  of  same  for 
a  sum  equal  to  one  weekly  benefit  under  this  policy  provided  no 
such  benefits  have  been  paid  during  the  previous  twelve  months 
and  provided  further  that  premlimis  under  this  policy  have  not 
been  in  arrears  more  than  one  week  m  the  previous  twelve 
consecutive  months." 

Policies  of  sick  and  funeral  benefit  insurance  must  not  exceed  limits 
defined  In  Section  6260,  Compiled  General  Laws  of  Florida,  1927,  which 
said  section  reads  in  part  as  follows: 

"Sick  and  funeral  benefit  Insurance  is  hereby  defined  as  any 
policy,  contract  or  agreement  whereby  a  company,  corporation 
or  association  stipulates  to  provide  for  the  insured  either  medi- 


i 
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cal  attendance,  medicine,  care  during  disability  caused  hT  sick- 
ness or  injury,  expenses  of  funeral  in  case  of  death,  or  the  money 
necessary  for  any  or  aU  of  the  aforesaid  purjioses  in  lieu  of  such 
services.  All  policies,  contracts  and  agreements  to  be  hereafter 
made  or  entered  into,  for  sick  and  funeral  benefit  insurance  as 
herein  defined,  shall  not  be  written,  made  or  entered  into  except 
as  provided  herein;" 

It  is  my  opinion  that  such  a  proposed  coupon  would  be  invalid  In 
view  of  the  provisions  of  law  hereinabove  set  forth. 


July  16,  1936. 
INSURANCE— PROPOSED  FIVE-YEAR  ANNUAL  PAYMENT  PLAN 
Dear  Sir: 

This  Is  in  reply  to  your  request  for  my  opinion  concerning  the  valid- 
ity of  a  proposed  "rider"  to  be  attached  to  and  maiie  a  part  of  a  policy 
of  insurance  issued  by  General  Insurance  Company  of  America.  > 

The  insurance  policy,  without  the  "rider."  is  a  one-year  policy.  The 
"rider"  is  in  words  and  figures  as  follows : 

"FIVE  YEAR  ANNUAL  PAYMENT  ENDORSEMENT 

In  consideration  of  the  intention  of  the  insured  to  purchase  Insur- 
ance, under  this  policy,  for  five  successive  years,  it  is  understood  and 
agreed  that  this  policy  may  be  renewed  for  four  successive  years  by  the 
Issuance  of  properly  countersigned  Renewal  Certificates  and  that  the 
premiums  charged  thereunder  shall  be  $ per  annum. 

No  insurance  shall  exist  hereunder  beyond  the  expiration  date  of 

this  policy  or  last  renewal  certificate. 

Attached  to  and  forming  a  part  of  Policy  No. „...  Issued 

by  the ,„__. _ INSURANCE  COMPANY 

OP  AMERICA. 

Agent. 
(NOTE  TO  AGENT:  The  policy  must  be  issued  for  one  year  only.)" 

It  is  contemplated  that  the  insured  has  the  option  of  renewing  the 

policy  of  insurance  from  year  to  year  for  four  years  after  the  first  year, 
upon  payment  of  75'?'''  of  the  premium  stated  In  the  policy. 

Several  objections  have  been  urged  against  the  validity  of  such  a 
proposed  "rider."  It  is  urged  in  the  first  instance  that  such  a  proposed 
"rider"  is  discriminatory;  secondly,  that  such  a  proposed  "rider"  would 
provide  for  an  unlawful  rebate.  In  my  opinion  neither  of  these  objec- 
tions is  well  taken. 
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Discrimination  and  rebating  are  not  inherently  unlawful,  but  become 
such  only  by  virtue  of  statutes  denouncing  them.  The  foUowing  is  from 
32  C.  J.  1183: 

"Discriminations  and  Rebates.  In  the  absence  of  statutory  prohibi- 
tion discriminations  or  rebating  as  to  premiums  is  not  illegal.  Discounts 
may  be  allowed  by  the  company  for  prompt  payments  of  premiums:  and 
a  discount  allowed  belongs,  in  the  absence  of  an  agreement  to  the  con- 
trary, not  to  the  agent,  but  to  insured." 

I  do  not  find  that  the  Legislature  of  Florida  has  enacted  any  statute 
making  discrimination  unlawful,  except  as  applied  to  policies  of  life  In- 
surance. See  Section  6225,  Compiled  General  Laws  of  Florida.  1927.  ThU 
would  dispose  of  any  objection  based  upon  discrimination. 

I  do  find,  however,  that  the  Legislature  of  Florida  has  enacted  statu- 
tory provisions  prohibiting  the  practice  of  rebating.  These  provisions  arc 
also  included  in  Section  6225,  Compiled  General  Laws  of  norida,  1927. 
The  particular  provisions  referring  to  rebating  read  as  follows; 

"No  insurance  company  or  association,  by  itself  or  any  other 
party,  and  no  insurance  agent,  solicitor,  or  broker,  personally  or 
by  any  other  party,  shall  offer,  promise,  allow,  give,  set  off  or 
pay,  directly  or  indirectly,  as  inducement  to  Insurance  on  any 
risk  in  this  State  now  or  hereafter  to  be  written,  any  rebate  o(, 
or  part  of  the  premium  payable  on  the  policy,  or  on  any  policy, 
or  of  agent's  commission  thereon,  or  earnings,  profit,  dividends 
or  other  benefit  founded,  arising,  accruing  or  to  accrue  on  such 
insurance  or  therefrom,  or  any  other  valimble  consideration  or 
inducement  to  or  for  insurance  which  is  not  specified,  promised 
or  provided  for  in  the  policy  contract  of  insurance;  nor  shall  any 
company  or  association,  agent,  collector  or  broker,  personally  or 
otherwise,  offer,  promise,  give,  sell  or  purchase  as  Inducement  to 
insurance  or  In  connection  therewith,  any  stocks,  bonds,  securi- 
ties or  property,  or  any  dividends  or  profits,  accruing  or  to  accrue 
thereon,  nor,  except  as  specified  in  the  poUcy  contract,  offer, 
promise  or  give  any  other  thing  of  value  whatsoever  as  an  In- 
ducement to  insurance." 

From  the  statutory  provisions  above  set  forth.  It  is  clear  that  the 
Legislature  intended  to  prohibit  special  privileges  constituting  rebates  to 
individual  policyholders,  not  provided  for  imder  the  terms  of  the  Insur- 
ance contract.  Statutes  prohibiting  the  practice  of  rebating  have  for 
their  general  purpose  the  enforcement  of  uniform  rates  among  policy- 
holders of  the  same  class.    See  32  C.  J.  page  1194. 

"Rebate"  is  defined  in  Words  and  Phrases.  1st  Series,  Vot  1.  pa^ 
5986.  as  follows: 
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"In  Insurance  rebates  are  deductions  from  stipulated  prem- 
iums allowed  in  pursuance  of  antecedent  contract.  State  v.  Hi- 
bemia  Ins,  Co.,  38  lia,  Ann.  465,  467." 

It  Is  therefore  my  opinion  that  the  proposed  "rider"  is  not  in  conflict 
with  any  statutes  prohibiting  discrinunation  or  rebate. 

You  inquire  further  whether  the  policy  with  the  "rider"  Incorporated 
is  a  five-year  policy  or  a  policy  for  one  year  renewable  annually  for  four 
additional  years.  It  is  my  opinion  that  it  is  five-year  policy  of  in- 
surance. 


January  9.  1936. 

INSURANCE  COMPANY  INVESTMENTS— MORTGAGES  OP  FEDERAL 
HOUSING  ADMINISTRATION 

Deer  Sir: 

In  your  letter  of  the  8th  instant  you  request  my  opinion  as  to 
whether  it  will  be  proper  for  you  as  Insurance  Commissioner  to  treat  Fed- 
eral Housing  Administration  insured  mortgages  in  the  same  investment 
classification  as  corporation  bonds,  in  passing  upon  investments  of  insur- 
ance companies  applying  for  certificates  of  authority  under  the  laws  of 
Florida. 

Insurance  companies  under  the  provisions  of  Section  4249,  Revised 
General  Statutes  of  Florida  (6199,  C.  G.  L.).  before  being  certified  by 
you  as  authorized  to  transact  any  business  of  insurance  in  this  State. 
shall  have  invested  in  bonds  of  the  United  States,  of  any  State  or  any 
county  or  municipality  in  the  United  States,  or  mortgages,  or  deeds  of 
trast  on  improved,  unencumbered  real  estate  worth  not  less  than  50'«' 
more  than  the  amount  loaned  thereon,  at  their  market  value,  the  follow- 
ing amoimts  as  to  the  respective  classifications,  to- wit: 

Foreign  insurance  companies -.,,.$250,000 

Domestic  insurance  companies  ,,.„... SI 00 ,000 

Foreign  life  insiu'ance  companies  $200,000 

Beyond  the  investment  requirements  of  said  Section  4249  of  the  Re- 
vised General  Statutes,  as  a  prerequisite  to  the  right  to  a  certificate  of 
authority  to  transact  business  in  the  State,  there  is  no  requirement  in 
the  laws  of  Florida  as  to  any  other  or  further  investment  by  such  insur- 
ance companies,  nor  as  to  the  character  of  the  securities  in  which  the 
funds  of  such  companies  may  be  invested. 

It  follows,  therefore,  that  beyond  the  requirements  of  Section  4249, 
Revised  General  Statutes,  there  is  no  statutory  duty  devolving  upon  you 
to  claTaify  the  securities  in  which  the  funds  of  such  insurance  companies 
are  invested,  except  to  the  extent  of  ascertaining  their  values  in  determ- 
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ining  the  auestion  of  the  right  of  such  companies  to  transact  business 
as  solvent  surety  companies,  and  in  so  doing  there  is  nothing  to  prevent 
you  from  treating  Federal  Housing  Administration  insured  mortgages  as 
of  equal  dignity  with  corporation  bonds. 

In  other  words,  as  to  all  investments  by  insurance  companies  beyond 
the  requirements  of  Section  4249,  Revised  General  Statutes,  the  matter  of 
determining  the  solvency  of  such  companies  depends  upon  the  actual 
value  of  such  investments,  rather  than  their  classification  or  character. 


August  17.  1935. 

SICK  AND  FUNERAL  BENEFIT  INSURANCE 

Dear  Sir- 

In  reply  to  your  letter  of  the  7th  Inst.,  in  which  you  enclose  contract 
captioned  "Park's  Plan  Option  Contract  for  Undertakers"  and  In  which 
you  request  an  opinion  as  to  whether  or  not  individuals,  firms  or  corpor- 
ations issuing  this  form  of  contract  in  the  State  of  Florida  would  be  af- 
fected by  the  provisions  of  Chapter  17070,  Senate  Bill  104,  Laws  of  Florida, 
approved  May  7,  1935,  I  beg  to  state  that  it  seems  to  me  the  form  of  the 
contract  is  in  conflict  with  Section  2  of  Senate  Bill  104.  wWch  reads  as 
follows: 

"Section  2.  That  from  and  after  the  passage  of  this  Act, 
it  shall  be  unlawful  for  any  Life  Insurance  Company,  Fraternal 
Benefit  Society,  Sick  and  Funeral  Benefit  Insurance  Company, 
or  any  company,  corporation  or  association  engaged  in  a  sirnllar 
business,  to  contract  or  agree  to  furnish  funeral  merchandise  or 
services  in  connection  with  the  buriai  of  any  person  or  persons 
upon  the  death  of  any  person  insured  by  such  companv,  cor- 
poration  or  association  until  after  the  death  of  the  iTtsured  and 
until  the  loss  has  been  paid  in  cash  by  the  insurer." 

The  contract  enclosed,  talcen  as  a  whole,  insures  the  holder  of  the 
contract  against  the  payment  of  the  difference  ttetween  the  wholesale  and 
retail  price  of  caskets,  vaults,  burial  clothing,  services  of  an  undertaker 
or  funeral  director,  ambiUance  and  hearse  services,  for  the  payment  of  a 
consideration  by  the  persons  termed  in  said  contract  as  "optionees." 

The  benefits  under  such  contract  accrue  only  upon  the  happening  of 
a  contingency,  that  is.  the  death  of  some  of  the  optionees,  and  this  right 
expires  unless  payments  are  continued  montlily.  It  will  t>e  seen  from  an 
inspection  of  the  contract  that  it  has  all  the  elements  of  an  Insurance 
policy,  the  optionor  agreeing  to  furnish  goods,  wares,  mercHandlse  and 
services  to  the  optionees  at  the  wholesale  price  thereof,  thus  insuring  to 
the  optionees  the  difference  between  the  wholesale  and  retail  costs  of 
such  goods,  wares,  merchand;s3  and  services,  the  difference  txtwccn  the 
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wholesale  and  retail  costs  being  the  benefits  insured  to  the  optionee, 

the  contract  or  option  being  the  policy  guaranteeing  them,  and  the  pay- 
ment of  the  sums  of  money  by  the  optionees  being  the  premiums  re- 
quired to  keep  the  policy  in  force.  Failure  to  pay  renewal  premiums 
monthly  would  cause  the  policy  ccontractJ  to  lapse  and  the  amount 
of  previous  payments  ( premiums  >   would  be  forfeited  to  the  optionor. 

In  the  case  of  STATE  ex  rel.  LANDIS  vs.  DeWm  C.  JONES  COM- 
PANY. 108  Pla.,  page  619  of  the  text,  the  Court  held: 

"Sick  and  funeral  benefit  insurance  is  hereby  defined  as  any 
policy,  contract  or  agreement  whereby  a  company,  corporation  or 
association  stipulates  to  provide  for  the  insured  either  medical 
attendance,  medicine,  care  during  disability  caused  by  sickness 
or  injury,  expenses  of  funeral  in  case  of  death,  or  the  money 
necessary  for  any  and  all  of  the  aforesaid  purposes  in  lieu  of 
such  services." 

The  contract  which  you  enclose,  it  is  true,  provides  for  the  pajrment 
of  only  part  of  the  expenses,  that  is,  the  difference  between  the  actual 
cost  thereof  and  the  amount  usually  charged  as  profit  for  conducting  such 
funeral  and  furnishing  such  funeral  supplies  and  is  an  insurance  contract 
to  that  extent.  In  the  case  of  STATE  ex  rel  LANDIS  vs,  DeWTTT  C, 
JONES  COMPANY,  supra,  page  618  of  the  text,  the  Court  held: 

"Whether  or  not  a  contract  is  one  of  insurance  is  to  be  de- 
termined by  its  purpose,  effect,  contents  and  import  and  not 
necessarily  by  the  terminology  used,  and  even  though  It  contain 
declarations  to  the  contrary.  So.  Surety  Co,  v,  Austin,  17  S.  W. 
(2)  176;  AlUn  V.  Motorists  Alliance,  28  S.  W.  (2)  23.  Nor  is  it 
essential  that  loss,  damage  or  expense  or  expense  Indenmifled 
against  necessarily  be  paid  to  the  contractee.  It  may  constitute 
insurance  if  it  be  lor  his  benefit  and  a  contract  on  which  he,  in 
case  of  a  breach  thereof,  may  assert  a  cause  of  action.  Allin 
v.  Motorists  Alliance,  supra;  63  A.  L.  R.  715." 

The  contract  which  you  enclose,  measured  by  this  definition,  is  a 
contract  for  the  benefit  of  the  person  to  whom  Issued  and  which  he  could 
assert  a  cause  of  action  in  case  of  breach  thereof  by  the  optionor,  the 
measure  of  his  damages  being  the  reasonable  value  of  such  supplies  and 
costs,  which  he  would  have  to  outlay  in  addition  to  such  actual  cost. 

I  am  therefore  of  the  opinion  that  the  contract  enclosed  and  sucb 
other  contracts  of  kindred  nature,  come  within  the  provisions  of  Chapter 
17070.  Senate  Bill  104,  Laws  of  Florida. 
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Uaj  2,  1S39. 

mSUBANCE.  AGENTS  ON  COMMISSION  BASIS 

Dear  Sir: 

In  your  letter  of  the  1st  instant,  you  refer  to  Section  1  of  Chapter 
13663,  Laws  of  Florida,  Acts  of  1929,  as  amended  by  Section  I  of  Chapter 
14741,  Laws  of  Florida,  Acts  of  1931,  and  as  whether  an  insurance  agent 
who  receives  from  Ms  company  "an  allowance  for  office  rent,  clerical 
help,  or  other  agency  expenses  in  addition  to  a  fixed  commission  on  the 
business  written"  would  be  considered  as  being  "on  a  strictly  commission 
basis." 

It  is  my  opinion  that  as  defined  by  Section  1  of  Chapter  14741,  Acts 
of  1931,  a  person  who  solicits,  negotiates,  or  effects  contracts  of  Insur- 
ance, surety,  or  indemnity  for  any  insurer,  and  receives  therefor  any  com- 
pensation other  than  or  in  addition  to  a  commission  oQ  a  percentage 
basis,  cannot  be  classed  as  an  insurance  agent.  This,  of  course.  Is  a  very 
strict  construction  of  the  statute,  but  that  such  a  strict  construction  was 
intended  by  the  Legislature  is  denoted  by  the  use  of  the  word  "strictly" 
immediately  preceding  and  qualifying  the  word  "commission"  three  times 
in  the  amendatory  act. 

So  if  there  is  an  allowance  for  office  rent,  clerical  help,  or  other 
agency  expenses  by  the  insurer  as  compensation  or  remuneration  or  a 
part  thereof  to  the  person  who  solicits,  negotiates,  or  effects  contracts  of 
insurance,  surety,  or  indemnity,  then  it  removes  such  person  from  the 
cla;^  of  those  who  solicit,  negotiate,  or  effect  contracts  of  insurance, 
surety,  or  indemnity,  on  a  strictly  commission  basis,  and  they  cannot  un- 
der the  definition  of  the  Act  in  question  be  classed  as  insurance  agents. 


June  5,  1335, 

INSURANCE  COMPANY  WRITINO  BONDS  AND  ENDOWMENT  BONDS 

Deor  Sir- 

Replying  to  your  letter  of  the  4th  instant,  there  is  no  statutory  pro- 
hibition or  objection  to  a  life  Insurance  company  being  authorized  in  Its 
charter  to  write  bonds  and  endowment  bonds. 

I  return  herewith  the  certificate  of  the  proposed  amendment  to  the 
charter  of  Suwannee  Life  Insurance  Company  which  was  transmitted  with 
your  letter  of  the  4th  instant. 
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May  22,  1S35. 

INSDRANCE.  AGENT'S  LICENSE  UNDER  CHAPTER   14741  OF  1931 

Dear  Sir: 

In  your  letter  of  the  22nd  instant  you  ask  whether  the  extension  by 
an  insurance  company  to  Its  agent  of  the  privileges  of  using  the  com- 
pany's office  with  clerical  assistance,  postage,  etc.,  which  expenses  are 
paid  directly  by  the  company,  disqualifies  the  agent  from  receiving  a  li- 
cense under  Chapter  14741,  Laws  of  Florida,  Acts  of  1931. 

I  do  not  think  the  fact  that  the  agent  is  allowed  to  use  the  office  and 
even  the  clerical  assistance  of  the  company  and  postage,  would  disqualify 
the  agent  as  such,  where  the  company  maintains  such  office  and  clerical 
assistance  for  its  own  use,  and  where  the  same  is  not  furnished  to  the 
agent  as  a  part  of  the  consideration  for  the  business  of  soliciting,  ne- 
gotiating, or  effecting  contracts  of  insurance,  but  merely  as  an  accom- 
modation to  the  agent. 

As  to  your  second  question,  on  the  basis  of  the  facts  stated  in  your 
letter,  I  da  not  think  the  agent  of  General  Exchange  Insurance  Corpora- 
tion is  so  Interested  in  or  connected  with  General  Motors  Acceptance 
Corporation,  as  to  preclude  him  from  the  right  to  a  license  under  Clause 
E  of  Section  3  of  Chapter  14741,  Laws  of  Florida,  Acts  of  1931. 
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June  27,  1936. 


POWER  TO  EXCHANGE  BONDS  HELD  BY  STATE  TREASURER  AS 
CUSTODIAN  UNDER  CHAPTER  16482,  SPECIAL  ACTS  OP  1933 

Dear  Sir; 

This  Is  In  reply  to  your  letter  of  June  24. 

You  state  that  by  virtue  of  the  provisions  of  Chapter  16482,  Special 
Acts  of  1933,  you  hold  as  custodian  certain  bonds  of  St.  Lucie  County 
School  District  No.  11,  which  were  turned  over  to  you  by  the  Tax  Collec- 
tor of  Indian  River  County.  You  state  that  said  bonds  were  acQuired  by 
the  Tax  Collector  of  Indian  River  County  in  the  payment  of  current  taxes 
of  Indian  River  County. 

While  you  do  not  so  state  in  your  letter.  I  have  been  advised  that 
Indian  River  County  acquired  said  bonds  by  reason  of  the  fact  that  they 
constituted  obligations  which  were  assumed  by  Indian  River  County  when 
the  latter  county  was  created. 

For  the  purpose  of  this  opinion,  I  must  assume  the  constitutional 
validity  of  Chapter  16482,  which  has  not,  to  my  knowledge,  been  chal- 
lenged in  the  Courts.  The  purpose  of  said  statute  is  set  forth  in  Section 
5  thereof.  It  Is  my  opinion  that  you  have  no  right  to  exchange  bonds  ac- 
quired In  payment  of  taxes  under  the  provisions  of  said  statute  for  other 
bonds. 

In  connection  with  the  construction  of  Chapter  16482,  see  my  opinion 
under  date  of  August  21,  1933,  appearing  at  page  102  of  the  Biennial  Re* 
port  of  the  Attorney  General  lor  the  years  1933-34. 


June  12,  1936. 

EXEMPT  TRANSACTIONS  UNDER  SECURITIES  ACT 

Dear  Sir: 

This  is  in  reply  to  Vour  verbal  request  for  my  opinion  as  to  the  pro- 
per construction  of  Subsection  (k)  of  Section  5  of  Chapter  14899,  Laws 
of  Florida,  Acts  of  1931,  as  amended  by  Section  4  of  Chapter  17253,  Acts 
1935,  in  the  light  of  certain  facts  and  circumstances  stated  by  you.  You 
state  that  a  corporation  with  an  authorized  capital  stock  not  exceeding 
$10,000  wishes  to  have  several  of  its  salesmen  sell  said  corporate  stock 
and  receive  compensation  for  thier  services  in  connection  with  the  sale 
of  same.  You  further  state  that  the  sale  of  stock  will  be  so  limited  that 
the  total  number  of  shareholdera  in  the  corporation  will  not  exce^ 
twenty. 
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Subsection  (k)  reads  as  follows: 

"The  sale  of  its  shares  by  any  corporation  organized  under 
the  laws  of  this  state  when  the  total  number  of  shareholders  does 
not  and  will  not  after  such  sale  exceed  twenty  and  the  total  face 
amount  or  the  total  sale  price  of  such  shares  does  not  exceed  ten 
thousand  dollars;  provided,  that  such  securities  are  issued  and 
disposed  of  for  the  sole  account  of  the  issuer  in  good  faith  and 
not  for  the  purpose  of  evading  the  provisions  of  this  Act."  (Italics 
ours.) 

You  inquire  whether  the  words  "for  the  sole  account  of  the  issuer" 
would  take  the  sale  of  such  corporate  stock  out  of  the  category  of  ex- 
empt transactions  under  the  Securities  Act.  If  the  salesmen  receive  com- 
pensation for  selling  the  stock.  It  is  my  opinion  that  if  the  salesmen  are 
rcEularly  employed  by  the  corporation  In  connection  with  its  usual  busi- 
ness and  if  the  compensation  which  they  receive  from  the  sale  of  the 
stock  is  paid  directly  by  the  corporation  and  is  not  taken  directly  by  the 
salesmen  from  the  proceeds  of  the  ."^ales  of  the  stock,  the  transaction  is 
exempt  under  the  provision  of  the  statute  hereinabove  set  forth.  Under 
the  circumstances  outlined  above  the  stock  would  be  issued  and  disposed 
of  for  the  sole  account  of  the  Issuer.  If  the  salesmen  are  regularly  em- 
ployed in  the  usual  business  of  the  corporation  and  are  not  professional 
stock  salesmen  it  would  appear  that  the  sale  of  stock  woiild  be  In  good 
faith  and  not  for  the  purpose  of  evading  the  provisions  of  the  Securities 
Act. 

January  2,  1936. 

SECDRrriES  ACT— CHAPTER  14S9S,  ACTS  OF  1931.  AS  AMENDED  BY 
CHAPTER  17253,  ACTS  OF  1935— "INTEREST  IN  OR  UNDER 
A  PROFIT-SHARING  OR  PARTICIPATION  AGREE- 
MENT OB  SCHEME" 

Dear  Sir: 

Tills  Is  in  reply  to  your  request  for  my  opinion  as  to  whether  or  not 
the  form  of  contract  designated  "Service  Contract"  submitted  by  you 
comes  within  the  provisions  of  the  Securities  Act. 

Section  5  of  the  proposed  contract  reads  as  follows: 

"5.  The  corporation  may  enter  into  like  contracts  with  any 
other  individual  or  individuals  holding  leased  oyster  property 
and  may,  at  its  option,  pool  all  oysters  harvested  from  State  Lease 

No. together,  and  remit  to  the  owner  or  owners  thereof 

in  proportion  to  the  number  of  acres  held  by  him  or  her." 

It  is  my  opinion  that  the  proposed  contract,  by  reason  of  the  pro- 
visions hereinabove  set  forth,  constitutes  a  security  within  the  meaning 
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of  Section  1  of  Chapter  14899,  Acts  of  1931,  as  ^ended  by  Section  1  of 
Chapter  17253,  Acts  of  1935.  This  section  defines  a  security  as  including, 
among  other  things  "interest  in  or  under  a  profit-sharing  or  participa- 
tion agreement  or  scheme." 

The  provisions  above  set  forth  remove  this  contract  from  the  cate- 
gory of  a  strict  service  contract. 


October  28,  193S. 

SECURITIES  ACT— CHAPTER  14899,  ACTS  OF  1931  AS  AMENDED  BY 

CHAPTER  17253.  ACTS  OP  1935— "INVESTMENT  CONTRACT" 

— "INTEREST  IN  OR  UNDER  A  PROFTT-SHARINO  OR 

PARTICIPATION  AGREEMENT  OR  SCHEME" 

Vear  Sir: 

This  adcnowledges  receipt  of  your  inquiry  concerning  commtmlcatton 
of  October  21.  1935.  addressed  to  you  with  reference  to  whether  or  not 
a  certain  so-called  contract  of  employment  proposed  to  be  issued  by 
Florida  Frog  Farms  Corporation  constitutes  a  security  within  the  defini- 
tion of  Section  1  of  Chapter  14899.  Acts  of  1931.  as  amended  by  Section  1 
of  Chapter  17253,  Acts  of  1935,  This  section  defines  a  security  as  Includ- 
ing, among  other  things,  an  "investment  contract"  and  also  an  "interest 
in  or  under  a  profit-sharing  or  participation  agreement  or  scheme." 

The  said  employment  contract  is  entered  into  between  the  purchaser 
of  a  pair  of  breeder  frogs  as  the  employer  and  the  seller  of  such  frogs  as 
the  employee;  the  terms  of  the  sale  being  set  forth,  and  in  addition  there- 
to the  employee  agrees  to  pay  the  employer  as  annual  compensation.  37  V^ 
per  cent  of  the  offspring  or  proceeds  thereof  which  may  come  from  the 
breeders,  which  breeders  are  to  be  icept  by  the  employee,  or  37'^  per  cent 
of  the  increase  if  disposed  of  otherwise  than  by  sale.  In  return  the  em- 
ployee, after  deducting  the  cost  of  feeding,  care,  butchering  and  market- 
ing, turns  over  the  balance  to  the  employer. 

The  employee  agrees  to  secure  the  frogs  purchased,  care  for  the  same 
and  market  the  offspring  until  July  1.  1945.  It  is  further  agreed  that  the 
employer  may  be  employed  by  other  owners  to  render  similar  service,  and 
while  the  frogs  are  marked  or  numbered  so  as  to  distinguish  them  from 
the  property  of  the  others,  the  said  frogs  and  their  increase  may  be  mixed 
and  commingled  with  those  belonging  to  the  employee  or  other  employers. 
It  is  further  provided  that  the  contract  of  employment  should  not  be  con- 
sidered as  a  security  or  profit-sharing  agreement  of  any  description,  but 
merely  as  a  contract  for  services  only. 

The  employer  has  the  right  to  discharge  the  employee  and  demand 
an  accounting  and  remove  his  particular  frogs  or  a  like  number  or  ac- 
cept their  equivalent  in  cash  at  the  then  prevailing  price. 
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Of  course  the  statement  in  the  contract  that  It  Is  not  to  be  construed 
as  a  security  or  a  profit-sharing  agreement,  can  have  no  effect  if  the 
substance  of  the  contract  Is  otherwise.  See  State  vs.  Gopher  Tire  & 
Rubber  Co,.  146  Minn.  52.  177  N.  W.  337. 

After  a  thorough  study  and  consideration  of  this  matter,  I  am  of 
the  opinion  that  the  proposed  employment  contract  is  a  security  within 
the  definition  of  Section  1  of  said  Act,  and  is  both  investment  contract 
as  well  as  the  selling  of  an  interest  in  or  under  a  profit-sharing  or  par- 
ticipation agreement  or  scheme. 

As  held  in  State  vs.  Gopher  Tire  &  Rubber  Co.,  supra,  "the  placing 
of  capital  or  laying  out  of  money  in  a  way  intended  to  secure  income  or 
profit  from  its  employment  is  'investment'  as  that  word  is  commonly  used 
and  understood." 

See  also  State  vs.  Evans,  154  Minn.  95,  191  N.  W.  425;  27  A.  L.  R. 
il6&.  Webster  vs.  U.  S.  I.  Realty  Co.,  170  Minn.  360,  212  N.  W.  806. 
Prchaska  vs.  Hammer- Miller  Development  Co.,  256  111.  App.  331. 

Not  only  is  this  an  investment  contract,  but  it  is  also  a  sale  or  an  in- 
terest in  or  under  a  profit-sharing  or  participation  agreement  or  scheme. 
An  almost  identical  case,  with  the  exception  that  it  applies  to  muskrats 
instead  of  frogs,  is  found  in  State  vs.  Robbins;  185  Minn.  202,  240  N,  W. 

456. 

An  examination  of  the  case  of  McCormlck  vs.  Shtvely,  267  HI.  App. 
99,  discloses  that  it  is  not  in  point  because  there  was  no  provision  made 
for  the  payment  of  money  at  a  future  time  to  the  purchaser  or  holder  of 
the  contract  of  sale. 

Ttiere  can  be  no  question  that  the  holders  of  these  so-called  employ- 
ment contracts  are  not  interested  in  going  into  the  business  of  raising 
frogs,  but  rather  they  are  interested  solely  in  the  profits  to  be  derived 
from  the  investment  of  their  money  in  the  original  purchase  and  con- 
template that  such  profit  shall  be  greater  because  of  the  large  scale  man- 
agement bestowed  by  the  seller  on  behalf  of  numerous  purchasers.  Nor 
is  there  any  question  that  the  object  of  the  so-called  employee  is  to  pro- 
cure the  capital  with  which  to  make  the  original  outlay  and  thereafter 
allow  the  so-called  employers  to  share  in  the  profits.  I  think  we  must  look 
at  the  substance  and  not  the  form. 


August  26,  1935. 

SECURITIES— FOREIGN  CORPORATION  QUAUFYINa 

Dear  Sir-- 

I  have  given  thotight  to  the  contents  of  the  attached  letter  of  GUli- 
land  &  Gilliland,  Attorneys  at  Law.  of  Memphis,  Tennessee,  under  date  of 
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August  20,  1935,  with  reference  to  the  Ethical  Products  Company,  in 
which  the  writer's  contention  is  that  the  corporation  should  not  be  re- 
quired to  qualify  before  doing  business  in  the  State  because  it  contem- 
plates carrying  on  no  intrastate  business  but  the  carrying  on  only  of  Inter- 
state commerce,  by  soliciting  orders  for  its  goods  to  be  transmitted  to  the 
City  of  Memphis  for  acceptance.  It  is  contended  that  the  company  ex- 
pects to  sell  only  the  company's  stock  and  that  it  will  deal  in  no  other 
securities  in  the  State  of  Florida. 

A  dealer  is  defined  in  Section  1.  Paragraph  (4).  Chapter  14S99.  Laws 
of  Florida,  1931,  as  one  selling  any  securities  issued  by  another  or  other- 
wise acQuiring  such  securities  from  another  for  the  purpose  of  resellinK 
them  or  offering  them  for  sale  to  the  public.  By  Section  11.  Chapter 
17253,  Laws  of  Florida,  1935,  amending  the  Acts  of  1931,  the  added  defi- 
nition of  a  dealer  in  securities  is  given  as 

"Any  issuer  of  a  security  required  to  be  registered  under  the 
provisions  of  this  Act  selling  such  security,  except  in  exempt  tran- 
sactions as  defined  in  Section  5  hereof,  shall  be  deemed  a  dealer 
within  the  meaning  of  this  Section  11  and  required  to  comply 
with  aU  of  the  provisions  hereof." 

It  is  my  opinion  that  where  a  foreign  corporation  has  qualified  un- 
der the  provisions  of  law  with  reference  to  the  registration  and  sale  of 
its  securities.  Including  the  issue  of  its  own  capital  stock,  in  this  State, 
it  is  not  further  required  to  qualify  to  do  business  in  the  State  In  order  to 
sell  such  stock  through  a  broker  or  dealer  licensed  to  sell  securities  in  the 
State  of  Florida. 

The  foreign  corporation's  salesmen  would  not  be  exempt  from  the 
provisions  of  the  Act  by  reason  of  the  fact  that  the  corporation  had  ro- 
istered its  securities  to  be  sold. 

If  the  Ethical  Products  Company,  a  foreign  corporation,  desires  to 
offer  and  sell  its  own  stock  direct  to  purcha^trs  in  the  State  of  Florida 
through  its  salesmen,  it  would  be  required  to  qualify  to  do  business  in 
this  State,  but  if  the  sale  of  such  stock  is  made  in  the  State  of  Plorida 
through  a  duly  licensed  broker  and  dealer  under  the  provisions  of  the 
Act  hereinabove  referred  to,  the  company  would  not  be  required  to  fur- 
ther quahfy  to  do  business  in  the  State  of  Florida  unless  it  carried  on 
some  other  intrastate  business. 


July  23.  1935. 

CHAPTER  17253,    ACTS  OP  1935,  AMENDING  CHAPTER   14899.  ACTS 

OF  1931— REGISTRATION  OF  OIL,  GAS  OR 

MIKERAL  CONTRACT  AND  DEED 

Dear  Sir: 

This  acknowledges  your  communication  of  July  20th,  attaching  file 
of  your  correspondence  in  connection  with  the  question  of  whether  or 
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not  the  coQtract  and  deed  med  by  All  Florida  Land  Company  requires 
registration  under  the  above  mentioned  statutes. 

The  deed  enclosed  is  in  the  form  of  a  usual  deed  of  conveyance, 
which  conveys  to  the  purchaser  an  undivided  interest  in  and  to  an  un- 
divided one-halJ  interest  in  certain  described  property,  together  with  a 
like  undivided  interest  in  all  the  oil.  gas  and  other  minerals  therein  and 
thereunder. 

The  deed  further  recites  that  the  grantee  shall  own  such  imdivlded 
interest  "in  the  above  described  land  and  In  all  oil,  gas  and  other  min- 
erals in  and  under  said  lands,  together  with  a  like  undivided  interest  in 
all  bonuses,  royalties  and  rentals  received  as  provided  for  in  present  or 
future  contracts  and /or  oil,  gas  and  mineral  leases  covering  the  above 
described  lands,  this  deed  l>eing  subject  to  such  contracts  and/or  leases 
executed  by  the  party  of  the  first  part." 

It  is  my  opinion  that  such  deed  and  contract  constitutes  a  security 
within  Section  1  of  the  said  Act  of  1935,  inasmuch  as  it  is  definitely  a 
right  to  participate  In  or  a  certificate  of  interest  in  an  oil,  gas,  petroleum, 
mineral  or  mining  title  or  lease;  or  it  constitutes  an  interest  in  or  un- 
der a  profit  sharing  or  participation  agreement  or  scheme. 

Nor  is  the  transaction  involved  in  offering  to  enter  into  such  con- 
tracts or  deliver  such  deeds  to  the  public  generally  an  exempt  transaction 
under  Section  5  of  the  said  Act  of  1935  primarily  because  the  "issuer"  Is 
the  vendor. 

It  is,  therefore,  my  opinion  that  these  securities  should  be  registered 
with  the  Securities  Commission  under  the  provisions  of  the  above  men- 
tioned statutes. 


February  26.   1936. 

SUSPENSE  ACCOUNTS  UNDER  SECTION  2,  CHAPTER   14,653,   ACTS 

OF   1931 — AUTHORITY  TO  ACCEPT  REDUCED  RATE  OF 

INTEREST  UPON  BONDS  HELD  AS  SECURITY 

FOR  PUBLIC  DEPOSITS 

Dear  Sir: 

You  have  handed  me  certain  papers,  which  axe  returned  herewith. 
These  papers  indicate  that  there  is  now  held  in  a  Suspense  account,  un- 
der the  provisions  of  Section  2,  Chapter  14,653,  Acts  of  1931,  $3,000.00 
of  City  of  St.  Augustine  5%  General  bonds.  Series  C,  numbers  316,  317 
and  318,  dated  January  1,  1925,  and  due  January  1,  1955.  These  bonds 
were  originally  deposited  with  you  as  security  for  public  moneys  deposited 
in  the  now  defunct  Commercial  Bank  of  St.  Augustine,  Florida. 
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The  papers  submitted  by  you  further  indicate  that  refun^ng  pro- 
gram, covering  the  issues  of  City  of  St.  Augustine  bonds,  is  now  Ln  pro- 
gress; that  said  refunding  program  does  not  contemplate  any  exchange 
of  bonds  for  the  issue  of  January  1,  1925,  above  referred  to:  but  does 
provide  for  a  reduction  of  interest  to  4%  per  Mmum  an  agreement  to  be 
attached  to  the  original  bond,  showing  this  reduction.  These  papers  fur- 
ther indicate  that  you  have  been  advised  that  the  refunding  agents  for 
the  City  of  St,  Augustine  are  not  authorized  to  pay  interest  on  the  $3,- 
000.00  of  bonds  ai>ove  referred  to,  except  in  accordance  with  the  terms  of 
the  refunding  agreement. 

You  wish  to  be  advised  as  to  whether  or  not,  as  to  such  bonds,  you 
have  any  authority,  imder  the  law,  to  accept  a  reduced  rate  of  interest. 

I  have  to  advise  that,  in  my  opinion,  you  have  not  the  authority  to 
accept  a  reduced  rate  of  Interest  upon  bonds  so  held  by  the  Oovemor. 
Comptroller,  and  Treasurer,  acting  under  the  provisions  of  Sections  175 
and  176,  Compiled  General  Laws,  1934  Supplement.  The  provisions  of  the 
law  authorizing  such  State  officers  to  accept  collateral  securities  thereto- 
fore deposited  in  settlement  of  accounts,  does  not  give  the  State  officials 
authority  to  enforce  such  securities  by  accepting  payment  of  less  than 
the  contract  rate  of  interest. 


July  3,  1935. 

SECURITIES — MUNICIPAL — ^AMOtlNT 

Dear  Sir-' 

I  have  your  letter  of  the  25th  ultimo,  referring  to  Section  9  of  Sen- 
ate BlU  No.  24S,  Chapter  172S3.  Laws  of  Florida,  Acts  of  193S,  amending 
Section  3  of  Cliapter  16,174,  Acts  of  1933.    You  quote  the  following: 

"Or  upon  his  making  a  Deposit  of  securities  in  like  amount 
and  of  the  character  described  in  the  preceding  section," 

You  now  inquire  if  this  Section  when  read  In  connection  with  Sec- 
tion 2  of  Chapter  16174  may  be  construed  to  mean  that  a  deposit  of  se- 
curities consisting  of  municipal  bonds  are  to  be  accepted  at  face  value  or 
at  market  value.  I  quote  the  first  part  of  said  Section  2  of  Chapter 
16,174,  reading  as  follows: 

"In  lieu  of  said  bond  the  applicant  may.  If  he  so  desires,  de- 
posit with  the  Florida  Securities  Commission,  United  States  gov- 
ernment bonds  of  the  value  of  Five  Thousand  DoUars  ($5,000.00^ 
or  cash  in  the  sum  of  Five  Thousand  Dollars  <  $5,000.00)  or  other 
securities  satisfactory  to  the  Commission." 

From  the  above  quotation  it  will  be  noted  that  the  only  bonds  which 
may  be  accepted  are  United  States  government  bonds  or  other  securities 
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satisfactory  to  the  Commission.  I  think  that  the  word  "satisfactory"  may 
properly  be  interpreted  to  relate  not  only  to  the  class  of  bonds,  but  also 
to  the  value  of  the  bonds  and  that  the  Board,  if  It  should  decide  to  accept 
municipal  bonds,  may  require  a  sufflclent  number  of  such  bonds  ac- 
cording to  their  market  value  to  cover  the  total  amount  of  security  re- 
quired. 

April  8,  1935. 

CLERK  ClRCmr  COURT  BROWARD  COUNTY,  SALE  BY  STATE 
TREASURER  OP  COLLATERAL 

Dear  Sir: 

III  your  letter  of  the  6th  instant,  you  state  that  you  hold  a  mort- 
gage under  the  provisions  of  Chapter  13789,  Acts  of  1929,  on  four  lots  in 
Broward  County,  securing  an  indebtedness  of  $14,500,  against  which  said 
lots  there  are  tax  certificates  representing  some  $400  of  delinquent  taxes, 
and  that  the  estimated  present  sale  value  of  said  lots  is  about  $300  each. 
It  is  stated  that  the  holder  of  the  tax  certificates  would  be  Inclined  to 
buy  the  mortgage  as  to  two  of  the  lots. 

Chapter  13789,  Acts  of  1929,  relieved  the  Clerk  of  the  Circuit  Court 
of  Broward  County  from  any  and  all  liability  for  loss  sustained  by  reason 
of  the  insolvency  of  the  Fort  Lauderdale  Bank  and  Trust  Company  of 
funds  deposited  by  said  Clerk,  and  required  him  to  surrender  and  deliver 
to  the  State  Treasurer  any  and  all  collateral  held  by  him  individually  and 
as  Clerk  of  the  Circuit  Court  given  by  said  bank. 

There  Is  no  express  provision  as  to  the  disposition  to  be  made  of  said 
collateral,  but  it  is  my  opinion  that  the  Act  contemplates  and  is  to  be 
construed  as  vesting  in  you  the  discretion  of  disposing  of  or  liquidating 
the  said  collateral  in  such  manner  as  in  your  judgment  will  cause  the 
same  to  realize  the  best  returns  for  the  account  or  accounts  for  which 
said  collateral  was  held.  It  is  my  opinion,  therefore,  that  you  are  author- 
ized and  probably  required  to  dispose  of  said  collateral  in  the  manner 
indicated. 

January  8,  1935. 

SECURITIES,   SALE 

I 
Dear  Sir: 

The  first  phase  of  the  question  propounded  in  your  letter  of  De- 
cember 31,  1934,  was  answered  by  my  letter  to  you  dated  December  31, 
1934,  in  answer  to  yours  of  December  21,  1934, 

As  to  the  second  phase  of  your  question,  it  is  my  opinion  that  the 
Governor.  Comptroller,  and  Treasurer,  may  sell  such  part  of  the  securi- 
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ties  taken  in  case  of  settlement  with  the  bank  in  liquidation,  as  the 
Receiver's  account  bears  to  the  total  amount  of  said  securities  In  order 
to  pay  off  the  Receiver's  accoiint.  But  I  do  not  think  they  would  be 
authorized  to  sell  any  of  the  securities  taken  In  such  settlement,  which 
represent  securities  held  to  cover  State  funds. 


April  S,  1935. 

SECUKITIE5.  ALL  FLORIDA  LAND  COMP AITS' 

Dear  Sir: 

At  your  request  I  have  examined  the  form  of  lease  and  form  of 
conveyance  of  an  undivided  interest  contained  in  the  prospectus  of  All 
Florida   Land  Company,   which  is  attached  to   your  letter  of  the  4th 

instant. 

It  is  my  opinion  that  the  former  do^  not  come  within  the  scope 
of  the  provisions  of  the  Florida  Securities  Act,  but  that  the  latter,  to-wit; 
the  form  of  Conveyance  of  an  undivided  interest  in  and  to  all  the  rights, 
title,  and  interest  of  All  Florida  LEind  Company,  does  come  within  the 
terms  of  Chapter  14899.  Laws  of  Florida,  Acts  of  1931.  as  being  a  "certifi- 
cate of  interest  in  oil.  gas.  and  mining  lease".  It  is  to  be  observed  that 
the  form  of  deed  conveys  only  an  interest  In  and  to  the  right,  title 
and  interest  of  the  All  Florida  Land  Company,  which  Interest  of  the 
All  Florida  I^Jid  Company  is  based  on  a  lease  to  it. 

In  the  second  paragraph  of  the  proposed  Indenture,  it  clearly  appears 
that  the  interest  conveyed  is  an  interest  in  a  lease  held  by  the  Com- 
pany, covering  the  described  land  by  reason  of  the  expression,  "it  is 
understood  and  agreed  that  the  Grantee  shall  own  such  undivided  In- 
terest in  all  oU,  gas,  and  other  minerals  in  and  under  said  lands,  to- 
gether with  a  like  undivided  interest  in  all  bonuses,  royalties,  and  rentals 
received  as  provided  for  in  present  and  future  oil,  gas  and  mineral 
leases  or  contracts  coverin<j  the  above  described  lands,  this  deed  being 
subject  to  such  leases  and /or  contracts  executed  by  the  party  of  the 
first  part." 

It  is  an  elementary  principle  of  law  that  the  Grantor  can  convey 

no  greater  interest  than  he  has.  And  since  his  interest  is  that  evidenced 
by  a  lease,  the  effect  of  the  proposed  conveyance  is  to  convey  an  interest 
In  an  oil,  gas  or  mining  lease,  and  the  proposed  Indenture  Is  in  con- 
templation of  the  Securities  Act  a  "certificate  of  Interest  In  an  oil.  gas, 
or  mining  lease." 

I  return  the  prospectus  and  opinion  attached  to  your  said  letter. 
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June  22,  1935. 

SECURITIES  COMMISSION— TRAVELING  EXPENSE  ACCOUNT 

Dear  Sir; 

U  have  your  letter  of  the  18th  instant,  stating  that  you  have  a 
traveling  expense  account  against  the  Florida  Securities  Commission 
which  exceeds  the  sum  appropriated  in  the  1933  General  Appropriation 
Act,  and  making  inquiry  if  the  same  may  be  taken  care  of  under  Senate 
Bill  No.  249,  Chapter  17253  approved  June  4,  1935. 

In  reply  I  beg  to  say  in  my  opinion  the  same  may  be  taken  care 
of  under  the  provisions  of  Section  3  of  Senate  Bill  No.  249,  which  pro- 
vides that  all  fees  and  charges  collected  by  the  Commission  shall  be 
paid  into  the  State  Treasury  and  credited  to  the  Securities  Commission 
and  that  same  is  appropriated  to  the  use  of  the  Commission  toward  the 
expenses  of  enforcing  the  Act. 


January  22,  1935. 

SECURITIES,  EXEMPTIONS 

Dear  Sir: 

Answering  your  letter  of  the  31st  ultimo,  with  reference  to  securities. 
I  refer  you  to  Chapter  14,899,  Laws  of  Florida,  Acts  of  1931,  and  Chapter 
16,174,  Laws  of  Florida.  Acts  of  1933,  copies  of  which  were  prepared 
in  the  office  of  the  State  Treasurer  and  are  being  sent  to  you,  under 
separate  cover,  as  per  your  request. 

In  answer  to  your  inquiry  relative  to  exemptions  of  religious  and 
fraternal  organizations,  under  said  statute.  I  refer  you  to  paragraph 
(e)  of  Section  4  of  Chapter  14.899,  Acts  of  1931,  showing  certain  exemp- 
tions, reading  as  follows: 

"Any  security  issued  by  a  corporation  organized  exclusively 
for  religious,  educational,  benevolent,  fraternal,  charitable  or 
reformatory  purposes  and  not  for  pecuniary  profit,  and  no  part 
of  the  net  earnings  of  which  inures  to  the  benefit  of  any  private 
stockholder  or  individual." 


biennial  report  of  the  attorney  general.        s2i 
sijiu:ties 

February  13.  1935. 

UNIFORM   SALES   SECURniES   ACT— CHAPTER    14899.  LAWS  OP 

FLORIDA,   ACTS  OF   1931— REGISTRATION   OF   STOCK  AND 

SALESMEN  IN  MULTI-OWNERSHIP  PLAN 

Dear  Sir: 

This  acknowledges  yours  of  the  11th  Instant,  regarding  the  above 
matter,  with  reference  to  Covington  Arms  Residences,  Inc.  The  plan 
which  you  outline  Is  briefly  as  follows: 

A  profit  corporation  acquires  fee  simple  title  to  an  apartment  hotise 
building;  through  an  agency  it  negotiates  ninety-nine  year  leases  to  the 
various  apartments,  allocating  to  the  lessees  a  proportionate  part  of  the 
stocic  in  the  corporation.  The  stock  is  n on- assessable  no  par  value  float- 
ing shares.  Thus  the  lessee  obtains  possession  of  the  apartment,  and 
his  leasehold  estate,  and  as  a  stockholder  shares  in  the  management 
and  control  of  the  corporation  and  Its  property.  The  stock  cannot  be 
sold  or  assigned  except  along  with  the  lease.  The  corporation  maintains 
a  lien  upon  the  stock  to  secure  payment  of  all  indebtedness  due  it  from 
the  stockholder-lessee. 

You  ask  whether  or  not  the  stock  must  be  registered,  and  whether 
or  not  the  agency  negotiating  the  leases  and  sale  of  this  stock  must 
also  be  registered  under  the  above  mentioned  Act. 

It  is  my  opinion  that  the  stock  Involved  must  lie  registered  with 
the  Florida  Securities  Commission  and  the  salesmen  must  also  be  regis- 
tered, 

I  can  find  no  distinction  between  the  sale  of  this  stock  and  the 
sale  of  any  other  security,  within  the  terms  of  the  Act,  which  would  in 
any  manner  take  it  out  of  the  operation  of  the  broad  definitions  of 
"security"  and  "sale"  as  given  in  this  Act. 


October  9,  193$, 

INSURANCE-<;ONSTRUCnON    OP    WORDS    "HAZARDOUS 

OCCUPATION"   IN  SECTION  6443,   COMPILED 

GENERAL  LAWS.  1927 

Dear  Sir; 

This  is  in  reply  to  your  letter  of  September  25,  with  enclosed  cor- 
respondence dealing  with  Chirotonsors  Mutual  Protective  Association. 
You  request  my  opinion  as  to  whether  or  not  barbers  and  beauticians 
are  members  of  a  single  hazardous  occupation,  within  the  provisions  of 
Section  6443.  Compiled  General  Laws  of  Florida,  1927. 
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It  is  unnecessary  to  determine  whether  or  not  barbers  and  beau- 
ticians come  within  one  single  classification  or  are  separate  occupa- 
tions, inasmuch  as  it  is  my  opinion  that  the  occupation  of  neither 
barbers  nor  beauticians  comes  within  the  definition  of  "hazardous"  under 
said  statute.  Webster's  Unabridged  Dictionary  defines  the  word  "hazard- 
ous" as  follows; 

"Dangerous;  that  exposes  to  peril  or  danger  of  loss  or  evil; 
as  a  hazardous  attempt  or  experiment". 

Prom  the  enumeration  of  some  of  the  hazardous  occupations  named  in 
Section  7058,  Compiled  General  Laws  of  Florida,  it  Is  possible  to  obtain 
some  idea  of  what  the  Legislature  has  considered  to  be  hazardous  oc- 
cupations. The  occupations  so  listed  are  railroading,  operating  street 
railways,  generating  and  selling  electricity,  telephone  and  telegraph  busi- 
ness, express  business,  blasting  and  dynamiting,  operating  automobiles 
for  public  use  and  boating  when  boat  is  propelled  by  steam,  gas  or 
electricity. 

It  has  been  urged  that  insurance  companies  regard  the  occupation 
of  beauticians   and  barbers  as  hazardous, 

I  have  consulted  a  standard  rating  boolt  used  by  insurance  com- 
panies and  find  that  there  are  approximately  eleven  classifications  of 
occupations  according  to  the  degree  of  danger  Involved.  I  find  that  the 
vast  majority  of  occupations  listed  fall  into  classifications  other  than 
the  first  in  point  of  desirability  as  risks.  I  find  that  beauticans  and 
barbers  are  in  the  fourth  highest  classlflcation,  with  approximately  seven 
other  classifications  rated  more  hazardous. 

It  Is  therefore  my  opinion  that  Cliirotonsors  Mutual  Protective  As- 
sociation is  not  exempt  from  the  provisions  of  the  statutes  regulating 
fraternal  benefit  societies  under  Section  6443,  Compiled  General  Laws 
of  Florida,  1927,  by  reason  of  the  fact  that  said  association  limits  its 
membership  to  beauticians  and  barbers, 


November  28,  1936. 

SICK  AND  PUNEEAL  BENEFIT  INSURANCE— UMITATIONS  ON 
NATURE  OF  POLICIES  TO  BE  ISSUED 

Dear  Sir: 

This  is  in  reply  to  your  inquiry  of  November  16.  in  which  you 
request  my  opinion  as  to  whether  or  not  sick  and  funeral  benefit  com- 
panies operating  under  Sections  6260.  etc..  Compiled  General  Laws  of 
Florida,  1927,  may  be  authorized  by  the  Insurance  Department  to  issue 
policies  insiu-ing  the  holders  in  a  sum  equal  to  the  amount  payable 
at  death  (or  any  other  specific  amount)  for  accidental  injuries  set  out 
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in  such  policies.  It  Is  my  opinion  that  such  companies  are  not  per- 
mitted by  law  to  issue  policies  containing  the  provisions  referred  to  by 
you. 

Policies  of  sick  and  funeral  benefit  insurance  must  not  exceed  the 
limits  defined  in  Section  6260.  Compiled  General  Laws  of  Florida,  192T, 
which  section  reads  in  part  as  follows: 

"Sick  and  funeral  benefit  insurance  is  hereby  defined  as  any 
policy,  contract  or  agreement  whereby  a  company,  corporation 
or  association  stipulates  to  provide  for  the  insured  either  medical 
attendance,  medicine,  care  during  "disability  caused  by  sickness 
or  injury,  expenses  of  funeral  in  case  of  death,  or  the  money 
necessary  for  any  or  all  of  the  aforesaid  purposes  in  lieu  of  such 
services.  All  policies,  contracts  and  agreements  to  be  hereafter 
made  or  entered  into,  for  sick  and  funeral  benefit  insurance 
as  herein  defined,  shall  not  be  written,  made  or  entered  into 
except  as  provided  herein". 


i 


j 


CHAPTER  XI 


CONSERVATION  AND  FRESH  WATER 
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CONSERVATION  AND  FRESH  WATER  FISH 
AND  GAME  DEPARTMENTS 

SECTION  1 

HUNTING 

November  3,   1935. 
GAME  AND  FRESH  WATER   FISH— CTFRDS  COUNTY 
Dear  Sir: 

I  am  in  receipt  of   your  letter  of   the   31st   ultimo  Witll  reference 

to  hunting  in  Citrus  County. 

In  reply  I  beg  to  say  I  do  not  find  any  Act  of  the  1935  Legislature 
relating  only  to  Citrus  County  except  Chapter  17.512  and  I  wish  to  say 
I  agree  vith  your  interpretation  of  the  same  to  the  effect  that  said 
Act  applies  only  to  the  period  from  December  1st  to  February  1st  and 
does  not  affect  the  bunting  periods  In  said  County  from  November  20th 
to  November  30th  or  from  February  2nd  to  February  15th. 


October  23.  193S. 

REFUND  OF  HXJNTING  LICENSE  MONIES 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  22nd  instant  advising  that 
hunting  licenses  were  sold  in  the  County  of  Dade  during  the  month 
of  September  in  contemplation  by  hunters  of  being  able  to  shoot  doves 
diutag  September  and  October  under  the  Federal  regulations:  that 
these  regulations  were  later  changed  and  that  the  licensees  will  not  be 
permitted  to  hunt  doves  or  other  game  until  the  regular  open  hunting 
season  begins  on  November  20th.  You  also  state  that  it  has  been  repre- 
sented to  you  that  many  of  the  purchasers  of  these  licenses  purchased 
same  with  the  sole  purpose  of  hunting  doves  and  that  they  do  not 
ordinarily  hunt  other  game.  You  make  inquiry  as  to  whether  or  not 
under  these  circumstances  the  County  Judge's  report  of  licenses  for 
September,  together  with  his  check  to  cover  same,  may  t>e  returned  and 
the  several  licensees  be  refunded  the  amount  paid  for  licenses  during 
September, 

In  reply  to  yoxir  inquiry  I  beg  to  say  I  have  carefully  examined  the 
game  laws  and  I  do  not  find  any  authority  for  the  Commission  to  return 
said  report  or  the  amount  of  the  check  covering  same,  nor  do  I  find 
any  authority  for  refunds  to  purchasers  of  such  licenses. 
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September  17,  1938. 

KILLING  IN  AREAS  INFESTED  WITH  CATTLE  FEVER  TICK 

Dear  Sir: 

1  am  in  receipt  of  your  letter  of  the  16tli  instant,  the  body  of  which 
reads  as  follows: 

"The  deer  in  certain  areas  in  the  southern  part  of  this  State 
are  infested  with  cattle  fever  tick.  Has  the  Commission  of 
Game  and  Presh  Water  Fish  authority,  in  areas  infested  with 
cattle  fever  tick,  to  take  and  kill  deer,  with  a  view  to  eradicat- 
ing the  cattle  fever  tick  and  rendering  such  areas  tick  free?" 

In  reply  your  attention  is  called  to  the  first  part  of  Section  1977 
(5),  Compiled  General  Laws  of  Florida,  1934  Supplement,  reading  as 
follows: 

"The  State  game  commissioner,  his  deputies,  or  any  person 
authorized  by  him,  shall  have  authority  to  take  fresh-water  fish, 
game,  fur-bearing  animals  and  non-game  birds  at  any  time  of 
the  year  by  netting  or  trapping  or  other  methods  for  the  purposes 
of  propagation  and  re-stocking  and  for  scientific  purposes  and 
shall  have  authority  to  remove  enemies  of  game,  fresh-water 
fish,  non-game  birds  and  fur -bearing  animals  by  trapping, 
netting,  shooting,  gigging,  poisoning  or  other  methods.  ••»*'■ 

Deer  infested  with  cattle  -  fever  tick  would  appear  to  be  enemies 
of  deer  not  so  infested  and  in  view  of  the  above  quoted  authority  to 
remove  enemies  of  game,  your  inquiry,  in  my  opinion,  should  be  answered 
in  the  affirmative. 


June  8,  193fi. 

CHAPTER    16.043    OF    1933 — OPEN    SEASON    ON    DEER—ARREST   OP 
CITIZENS  FROM  OUT  OF   COUNTX" 

Deca-  Sir-' 

I  am  in  receipt  of  your  letter  of  the  5th  instant  referring  to 
Chapter  16.043,  Laws  of  Florida,  Acts  of  1933.  making  it  lawful  for 
citizens  of  a  County  of  a  designated  population  to  take  buck  deer  on 
certain  days  of  the  week  between  June  15th  and  August  15th,  You 
make  inquiry  if  parties  from  outside  of  said  County  would  be  subject 
to  arrest  for  taking  deer  in  said  County  during  said  open  season. 

In  reply  I  beg  to  say  that  there  is  some  question  as  to  the  vaUdity 
of  this  statute.  See  Harper  vs.  Galloway,  85  Fla.  255,  51  So.  226,  How- 
ever, under  the  ruling  of  our  Supreme  Court  an  administrative  officer 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL  620 

HUNTING 

is  not  authorized  to  declare  an  Act  Invalid  but  Is  presumed  to  enforce 
the  Act  as  written  until  declared  invalid  by  a  competent  Court.  In  this 
situation  and  under  the  general  game  law  prescribing  a  different  open 
season  lor  tlie  taking  of  deer,  it  would  appear  to  be  within  your  duty 
to  make  arrest  of  parties  outside  of  the  County  taking  game  In  said 
County  during  said  open  season  and  such  parties  would  then  have 
access  to  the  Courts  for  judicial  detennlnation  as  to  whether  said  Act 
Is  valid. 

April  22.  1936. 

GAME  AND  FISH  DEPARTMKNT— CONSTRUCTION  OP  STATUTES — 

DEKR 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  ITth  Instant,  ttie  body  of  wMch 
reads  as  follows: 

"Your  attention  is  called  to  Chapter  16843,  Laws  of  Florida, 
Acts  of  1S33. 

It  has  been  suggested  that  the  above  Act  is  ;uiconstltutionaI, 
and  inquiry  has  been  made  as  to  whether  this  Etepartment  is 
authorized  to  treat  the  same  as  invalid." 

In  reply  1  beg  to  refer  you  to  the  decision  of  our  Supreme  Cotu-t 
in  the  case  of  State  ex  rel.  Atlantic  Coast  Line  Railroad  Company  vs. 
State  Board  of  Equalizers,  84  Fla.  592,  94  So.  681,  and  X  quote  you  the 
first  four  headnotes  of  same,  reading  as  follows: 

1.  "Every  law  found  on  the  staut«  books  is  presumptively 
constitutional,  until  declared  otherwise  by  the  court,  and  an 
officer  of  the  executive  department  of  the  government  has  no 
right  or  power  to  declare  an  act  of  the  Legislature  to  be  un- 
constitutional, or  to  raise  the  question  of  its  constitutionality 
without  showing  that  he  will  be  injured  in  person,  property,  or 
rights  by  its  enforcement." 

2.  "Officers  must  obey  a  law  found  upon  the  statute  books 
until  in  a  proper  proceeding  its  constitutionaUty  is  Judicially 
passed  upon." 

3.  "Every  act  of  the  Ijegislature  is  presumptively  constitu- 
tional tmtil  judicially  declared  otherwise,  and  the  oath  of  office 
'to  obey  the  Constitution.*  means  to  obey  the  Constitution,  not 
as  the  officer  decides,  but  as  judicially  determined.'" 

4.  "The  right  to  declare  an  act  unconstitutional  is  purely  a 
judicial  power,  and  caimot  be  exercised  by  the  officers  of  the 
executive  department  under  the  guise  of  the  observance  of  their 
oath  of  office  to  support  the  Constitution," 
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I  also  refer  you  to  the  case  of  White  vs.  Crandon,  116  Pla.  162,  156 
So.  303,  which  holds  to  the  same  effect. 

In  view  of  the  above  I  do  not  think  that  your  Department  would 
be  authorized  to  treat  the  above  mentioned,  or  any  other,  statute  as 
invalid  until  the  same  may  be  declared  Invalid  by  the  Courts. 


October  29.  1935. 

GAME  REFUGE 

Dear  Sir: 

I  have  your  letter  without  dat«  making  inquiry  as  to  the  adminis- 
tration of  Chapter  17,131,  Laws  of  Florida,  Acts  of  1935,  with  reference 
to  the  game  refuge  created  thereby  within  the  boundaries  ol  the  Ever- 
glades National  Park. 

The  said  Act  recites  that  It  Is  to  be  enforced  by  the  State  Board 
of  Conservation,  Your  attention,  however,  is  called  to  Chapter  17,016, 
Acts  of  1935.  which  provides  that  the  duties  and  powers  heretofore  vested 
in  the  State  Game  Commissioner  or  the  State  Board  of  Conservation, 
so  far  as  the  same  relate  to  game,  non-game  birds,  fresh-water  fish 
and  fur -bearing  animals.  shaU  be  vested  in  the  Game  and  Fresh -Water 
Pish  Commission.  It,  -therefore,  appears  that  the  administration  of 
Cliapter  17,131,  Acts  of  1935,  is  with  the  Game  and  Fresh-Water  Fish 
Commission. 

It  is  my  understanding  that  Mr. .  Game  and  Fish  Conser- 
vation Officer  for  the  4  th  Congressional  district,  has  an  office  in  the 
City  Ball  at  Miami  should  you  wish  to  take  up  the  matter  with  him. 


June  ID,  1935. 

FRESH   WATER    FISH    AND    GAME    COMMISSION— CHAPTER    17016 
OF  1935— SEPARATION  FROM  CONSERVATION  DEPARTMENT 

Dear  Sir: 

In  your  letter  of  the  5th  instant  you  refer  to  House  Bill  No.  912,  and 
request  my  opinion  as  to  what  bearing  its  enactment  has  on  Chapter 
16178.  Acts  of  1933,  which  created  the  State  Board  of  Conservation. 

It  unmistakeably  appears  to  have  been  the  intention  of  the  Legis- 
lature to  create  a  Commission  of  Game  and  Fresh  Water  Pish,  whose 
powers,  duties,  and  functions  should  be  separate  and  apart  from  and 
Independent  of  those  of  the  State  Board  of  Conservation,  as  evidenced 
by  the  following  provision  found  therein: 
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"All  duties,  powers,  and  responsibilities  heretofore  vested 
by  law  in  the  State  Game  Commissioner,  or  the  State  Board  of 
Conservation,  so  far  as  the  same  relates  to  game,  non-game  birds, 
fresh  water  fish,  and  fur-bearing  animals  within  the  State  of 
Florida  shall  be  vested  in  and  conferred  upon  the  Commission 
of  Game  and  Fresh  Water  Fish,  hereby  created." 

It  Is  further  provided  In  House  Bill  No.  912: 

"The  funds  resulting  from  the  administration  of  this  Act 
shall  constitute  the  State  Game  Fund  and  shall  be  used  in 
carrying  out  the  provisions  thereof  and  for  no  other  punwse." 

It  appears,  therefore,  to  be  the  legislative  intent  of  House  Bill  No. 
912  that  the  Commission  of  Game  and  Fresh  Water  Pish  thereby  created 
shall  act  Independently  of  the  State  Board  of  Conservation,  and  wUl 
In  no  way  be  responsible  thereto.  This,  if  the  Act  is  upheld,  wUl  have 
the  effect  of  separating  the  game  and  fresh  water  fish  from  the  super- 
vision  and  control  of  the  State  Board  of  Conservation,  together  with 
the  State  Game  Fund,  and  from  the  effective  date  of  House  Bill  No. 
912,  the  Jurisdiction  of  the  State  Board  of  Conservation  will  be  confined 
to  the  Departments  of  Shell  Pish  and  Geological  Survey. 


June  24,  19S5, 

PISH  AND  GAME  DEPARTMENT— DEER 

Dear  Sir: 

1  have  your  letter  of  this  date  calling  attention  to  House  BUI  No. 
813,  Chapter  16968  of  the  1935  Legislature  providing  an  open  season 
for  himting  and  killing  buck  deer  from  the  20th  day  of  June  to  July 
3 1st  in  coimtles  having  a  population  of  not  less  than  6,418  and  not 
more  than  6,&00  according  to  the  last  Federal  Census,  which  Act  applies 
only  to  Dixie  County.  You  ask  If  it  would  not  be  permissible  for  any 
resident  of  the  State  of  Florida,  who  has  a  State  Hunting  License,  to 
hunt  buck  deer  in  Dixie  Count;  during  this  special  open  seetson  since 
the  game  Is  supposed  to  belong  to  the  State. 

In  reply  I  beg  to  say  fn  my  opinion  residents  of  the  State  of  Florida 
residing  in  counties  other  than  Dixie  County  would  not  be  authorized, 
under  said  House  Bill  No.  813,  to  hunt  and  kill  buck  deer  In  Dixie  County 
during  this  special  open  season. 
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October  12,  1936. 

GAME  AND  FRESH  WATER  FISH  COMMISSION— FAIRS  AND 
EXPOSITIONS— DIORAMAS 

Dear  Sir-' 

I  am  in  receipt  of  your  letter  of  the  9th  Instant  quoting  from  the 

letter  addressed  to  your  Commission   from  Hon.  ,  Manager, 

Florida  National  Exhibits,  Great  Lakes  Exposition,  Cleveland,  Ohio,  In 
which  you  quote  him  as  follows: 

"  •  •  •  we  find  an  enormous  amoiint  of  interest  manifest 
in  black  bass  ffshing  and  it  is  our  desire  to  put  our  shops  and 
studios  to  work  in  producing  a  large  diorama  of  a  black  bass 
fishing  scene  In  Florida  •  *  •". 

"We  are  seriously  handicapped  for  funds  and  if  your  body 
can  see  fit  to  assist  us  in  financing  this  it  will  be  greatly  appre- 
ciated." 

Tou  make  inquiry  If  the  Commission  of  Game  and  Fresh  Water 
Fish  has  authority  to  appropriate  funds  for  said  purpose. 

In  reply  I  beg  to  refer  you  to  Section  1977  (8),  Compiled  General 
hams  of  Florida,  Permanent  Supplement  of  1936,  which  was  originally 
Section  8  of  Chapter  13.644,  Laws  of  Florida,  Acts  of  1929.  Under  said 
Section  the  Game  and  Presh  Water  Pish  Commission  has  the  authority, 
with  the  approval  of  the  Governor,  to  print  and  publish  bulletins  and 
other  publications  and  use  other  means  of  disseminating  information 
concerning  game,  non-game  Mrds.  fresh  water  fish  and  fur  bearing 
animals. 

The  above  statute  probably  relates  to  the  dissemination  of  informa- 
tion within  the  State  but  it  is  very  doubtful  if  the  statute  contemplates 
such  dissemination  of  information  beyond  the  borders  of  the  State  or 
within  the  bounds  of  the  United  States  or  foreign  countries, 

1  am,  therefore,  of  the  opinion  that  the  Game  and  Fresh  Water 

Pish  Commission,  with  the  approval  of  the  Governor,  would  be  authorized 
to  expend  funds  of  the  Commission  in  producing  a  diorama  of  black 
bass  filing  in  Florida  for  the  purpose  of  use  within  the  State  in  con- 
nection with  fairs  or  expositions  within  the  State  but  not  primarily  for 
use  beyond  the  State.  However,  if  such  a  diorama  should  be  produced 
for  use  within  the  State  I  see  no  objections  to  the  same  being  loaned 
for  use  beyond  the  State  at  such  times  as  the  same  may  not  be  needed 
for  use  in  Florida  provided  the  Game  and  Presh  Water  Fish  Commis- 
sion is  put  to  no  expense  in  connection  with  such  loan. 
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SALT  WATER  FISHING 


August  as.   1936. 

LAWS— PASSAGE—HOUSE   BILL  NO.   102,   CHAPTER   11593   SPECIAL 
ACTS--1935    SESSION— EXPIRATION    DATE 

Dear  Str: 

I  have  your  letter  of  August  11,   1936,  together  with   enclosure  of 

letter  under  date  of  August  1,  1936,  from  Honorable  .  1  not© 

that  Senator  asserts  that,  tlirough  typographical  error.  House 

Bill  No.  102  above  referred  to,  as  finally  enacted,  provided  for  the  ejtplra- 
Eion  of  said  Act  on  September  1,  1936,  instead  of  on  September  1,  1937. 

You  request  that  I  advise  you  as  to  the  expiration  date  of  the  Bill 
in  question. 

I  have  carefully  examined  the  House  and  Senate  Journals,  relative 
to  the  passage  of  this  Bill,  and  find  there  nothing  to  show  that  there 
was  any  error  in  the  engi-ossing  of  the  Bill  in  question.  Under  these 
circumstances,  I  am  of  opinion  that,  though  it  may  unfortunately,  not 
coincide  with  the  intention  of  the  introducer  of  the  Bill,  we  must  be 
governed  by  the  provisions  of  the  law  as  It  was  enacted.  In  other  words, 
we  can  only  judge  the  intention  of  the  Legislature  from  the  Act  In 
Question,  and  reference  to  the  legislative  Journals,  does  not  show  any 
contrary  Intention. 


April   30.    1936. 

SALT  WATER  FISH  DEALER'S  LICENSE 

Heor  Sir: 

Answering  your  letter  of  the  25th  inst.,  relative  to  salt  water  fish 
dealer's  license.  I  refer  you  to  the  latter  part  of  Section  1827,  Compiled 
General  Laws  of  Florida.  1927,  defining  dealers,  and  reading  as  follows: 

"  •  *  •  A  wholesale  ftsh  dealer  shall  be  considered  any  one 
who  sells  fish  to  a  retail  dealer  other  than  the  person  who  catches 
the  fish,  and  a  retail  dealer  shall  be  considered  any  one  who 
sells  fish  directly  to  the  consumer:  Provided,  however,  that  any 
one  holding  a  merchandise  license  may  sell  salt  cm^d  fish  with- 
out payment  of  such  retail  dealer's  license." 

You  wUl  note  that  a  wholesale  salt  water  fish  dealer  is  one  who 
sells  to  a  retail  dealer. 

As  to  the  amount  of  license  for  dealers  see  Chapter  17,0U.  Laws  of 
Florida,  Acts  of  1935. 
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Decemlier  10,  1935. 

SALT  WATER  FISH— MITLLET  IN  CLOSED  SEASON— SEARCH  AND 

SEIZURE  OF  TRUCKS 

Dear  Sir; 

1  have  your  letter  of  the  10th  instant,  reading  as  follows: 

"Please  advise  whether  my  Conservation  Agents  have  authority 
to  search  trucks  transporting  mullet  during  the  closed  season  on 

mullet  and  seize  mullet  on  trucks." 

In  reply  your  attention  is  called  to  Section  1861,  Compiled  General 
Laws  of  Florida,  1927.  originally  Section  2  of  Chapter  10,123,  Acts  of 
1925,  reading  as  follows: 

"It  shall  be  unlawful  for  any  person,  persons,  firm  or  cor- 
poration to  take,  have  in  his  or  their  possession,  buy,  sell,  offer 
for  sale  or  ship  any  fresh  or  freshly  salted  mullet  or  mullet  roe, 
in  this  State  between  the  first  day  of  December  of  any  year  and 
the  twentieth  day  of  January  of  the  next  succeeding  year.  The 
possession  of  any  fresh  or  freshly  salted  mullet,  or  any  fresh  or 
freshly-salted  mullet  roe,  by  any  person,  persons,  firm  or  cor- 
poration, during  the  closed  season  shall  be  prima  facie  evidence 
of  the  violation  of  this  law;  Provided,  however,  that  anyone 
having  any  fresh  or  unsplit  mullet,  or  roe  on  hand  at  the  be- 
ginning of  the  closed  season  may  have  five  days  in  which  to 
dispose  of  same." 

Your  attention  is  also  called  to  Section  1341,  Compiled  General 
Laws  of  Florida,  1927,  formerly  Section  1273,  Revised  General  Statutes 
of  Florida,  1920,  reading  as  follows: 

"The  shell  fish  commissioner,  or  his  duly  authorized  deputies, 
shall  enforce  the  provisions  of  this  Article,  and  for  this  purpose 
they  are  constituted  State  police  officers,  with  full  police  powers 
to  arrest  without  warrant  any  one  violating  any  of  the  pro- 
visions of  this  Article,  The  said  shell  fish  commissioner,  or  his 
deputies,  shall  have  authority,  without  warrant,  to  board  and 
search  any  vessel  or  boat,  or  enter  any  fish  house,  warehouse 
or  other  building  in  which  the  fish  or  nets  are  kept,  which  they 
may  have  cause  to  beUeve  that  fish  taken  out  of  season  are 
stored,  or  that  contains  illegal  nets." 

Yotu-  attention  is  further  called  to  Section  8326,  Complied  General 
Laws  of  Florida,  1927,  originally  Section  1  of  Chapter  11,385.  Acts  of 
1925.  Extra  Session,  reading  as  follows: 

"When  any  sheriff,  deputy  sheriff,  or  other  police  officer 
in  this  State  shall  lawfully  arrest  any  person,  it  shall  be  lawful 
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for  the  officer  making  such  arrest,  or  his  assistants,  to  search 
the  person  of  such  person  so  arrested,  and  if  such  search  reveals 
the  violation  of  any  law,  such  officer  shall  hold  such  person 
upon  a  charge  of  violating  the  law,  the  violation  of  which  has 
been  so  revealed,  and  anythins  found  upon  such  person  or  in 
his  or  her  possession  which  intends  to  show  the  imilt  of  such 
person  of  the  violation  of  law  shall  be  admitted  in  evidence 
upon  a  trial  in  which  such  violation  Is  charged,  and  such  viola- 
tion shall  be  deemed  and  held  to  be  one  committed  in  the 
presence  of  the  officer." 

Your  attention  is  also  called  to  Section  S323.  Compiled  General 
Laws  of  Florida,  1927,  formerly  Section  8029.  Revised  General  Statutes 
of  Florida,  1920,  reading  as  follows: 

"It  shall  be  lawful  for  any  sheriff,  deputy  sheriff,  constable, 
city  marshal,  police  officer  or  other  executive  officer  in  this 
state  to  arrest  and  take  into  custody,  without  a  warrant,  any 
person  who,  in  the  presence  of  such  officer,  violates  any  of  the 
penal  laws  of  this  State,  or  of  any  municipality,  and  it  shaU  be 
the  duty  of  such  officer  to  arrest  without  warrant  and  take  into 
custody  any  person  whom  such  officer  has  reasonable  ground 
to  believe,  and  does  believe,  has  committed  any  felony,  or  whom 
he  finds  in  the  act  of  committing  any  felony  or  about  to  commit 
any  felony,  or  engage  in  a  fight  or  other  breach  of  the  peace." 

Under  the  provisions  of  the  above  quoted  statutes  and  under  the 
rulings  of  our  Supreme  Court  it  appears  that  your  Conservation  Agents 
would  not  be  authorized  to  search  trucks  transporting  mullet  during  the 
closed  season  on  such  mullet  and  seize  such  mullet  on  said  trucks  xmless 
the  driver  of  such  truck  is  lawfully  arrested  under  a  warrant  for  his 
arrest  and  for  the  search  and  seizure,  or  is  lawfully  arrested  without 
warrant  under  the  provisions  of  Section  8323.  Compiled  General  Laws 
of  Florida.  1927,  above  quoted,  which  requires  the  offense  to  be  com- 
mitted in  the  presence  of  the  officer  or  that  he  shall  have  reasonable 
ground  to  believe  and  does  believe  the  party  has  committed  a  felony. 
Such  arrests  and  seizures  would  not  be  authorized  unless  the  arresting 
officer  has  some  definite  information  amounting  to  more  than  a  suspicion 
that  the  law  is  being  violated. 


November  25,  19a». 

SALT  WATER  FISH— TAKING  SILVER  MULLET  FOR  BAIT  DUROTQ 
CLOSED    SEASON— ALIENS— LICENSES 

Dear  Sir: 

In  reply  to  the  first  inquiry  of  your  letter  of  the  21st  instant.  I  beg 
to   sEfy   that   Section   1861,   Compiled   General   Laws   of  Florida.    1927. 
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originally  Section  2  of  Chapter  10.123.  Laws  of  Florida,  Acts  of  1925, 
prohibits  the  taking  of  silver  mullet  during  the  closed  season  and  applies 
to  the  taking  of  such  fish  either  for  bait  purposes  or  for  sale. 

Answering  your  second  inquiry  I  beg  to  say  under  the  provisions 
of  Section  1260  and  1261.  Revised  General  Statutes  of  1920,  now  Sections 
1828  and  1829,  Compiled  General  Laws  of  Florida,  1927,  and  Section  7 
of  Chapter  10,123,  Acts  of  1925,  now  Section  1866.  Compiled  General 
Laws  of  Florida,  1927,  aliens  fishing  in  the  salt  waters  of  this  State 
should  procure  a  regular  boat  license,  an  alien  boat  license  and  an  alien 
fishing  license.  The  question  of  whether  aliens  fishing  in  the  salt  waters 
of  this  State  should  also  take  out  a  wholesale  dealer's  license  will  depend 
upon  whether  or  not  they  are  actually  engaged  in  the  business  of  a 
wholesale  dealer, 

November  23,  1935, 

SALT  WATER  FISH— AUTHORITY   OP   MUNlCTPALmES   TO 
PROHIBIT  SEINING  IN  CITY  LIMITS 

Bear  Sir: 

1  have  yom:  letter  of  the  2l5t  instant  stating  that  numerous  bayous 
and  part  of  the  Anclote  River  are  within  the  City  limits  of  Tarpon 
Spring.  You  make  inquiry  if  the  City  of  Tarpon  Springs  is  authorized 
by  ordinance  to  prohibit  seining  in  these  waters. 

In  reply  your  attention  is  called  to  Section  1826,  Compiled  General 
Laws  of  Florida.  1927,  reading  as  follows: 

"All  fish  in  the  rivers,  bayous,  lagoons,  lakes,  bays,  sounds 
and  inlets  bordering  on  or  connected  with  the  Gulf  of  Mexico 
and  the  Atlantic  ocean,  or  in  the  Gulf  of  Mexico  or  Atlantic 
ocean,  within  the  Jurisdiction  of  the  State  of  Florida,  are  hereby 
declared  and  shall  continue  and  remain  the  property  of  the  State 
of  Florida,  and  may  be  taken  and  used  by  citizens  of  this  State 
and  peTS07i3  not  citizens  of  this  State,  subject  to  the  restrictions 
and  reservations  hereinafter  imposed  by  this  Article. 

I  know  of  no  general  law  authorizing  municipalities  to  pass  and 
enforce  an  ordinance  prohibiting  the  taking  of  fish  by  seines  within  the 
City  limits  and  in  view  of  the  above  quoted  statute  it  is  my  opinion 
that  municipalities  may  not  pass  and  enforce  such  an  ordinance  unless 
specifically  authorized  by  the  Legislature.  It  might  be  well  under  Sec- 
tion 1846,  Compiled  General  Laws  of  Florida.  1927,  originally  Section 
1278,  Revised  General  Statutes  of  1920,  for  you  to  request  the  local 
State  Attorney  or  Prosecuting  Attorney  to  examine  the  municipal 
charter  of  Tarpon  Springs  and  advise  you  whether  or  not  any  such 
authority  has  been  granted  to  said  City.  • 
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November  19.  193S. 

CONSERVATION  DEPARTMENT— SALT  WATER   FISHINO  IH 
BISCAYNE  BAY — SEINES  AND  NETS 

Dear  Sir: 

I  have  your  letter  of  the  13th  instant  requesting  my  constructlou 
of  that  part  of  Section  5817.  Revised  General  Stautes  of  1920.  as  amended 
by  Chapter  14,720,  Acts  of  1931,  now  Section  8049,  Compiled  General 

Laws  of  Florida,  1934  Supplement,  reading  as  follows: 

"No  seine,  gill-net  or  other  nets,  except  a  common  cast 
net,  shall  be  set  or  used  for  the  taking  of  food  fish  within  one 
mile  of  any  pass  or  inlet,  or  continuation  thereof,  from  the 
Atlantic  Ocean  to  any  inland  waters  of  this  State.  ••""." 

Inquiry  is  specifically  made  as  to  whether  said  staute  prohibits  the 
use  of  seines  and  certain  nets  in  the  taking  of  food  fish  in  Biscayne 
Bay  more  than  a  mile  from  a  pass  or  inlet  leading  from  the  ocean  into 
Biscayne  Bay. 

A  construction  of  said  statute  with  reference  to  the  above  inquiry 
requires  an  interpretation  of  the  words  "or  continuation  thereof"  and 
the  words  "inland  waters  of  this  State." 

The  word  "inland"  is  defined  by  Words  and  Phrases  as  follows: 
"Within  a  country,  state  or  territory;  within  the  same  country." 

Jn  the  case  of  Cogswell  vs.  Chubb.  3fi  N,  Y.  Supplement  1076.  1077, 
1  App.  Div.  93,  as  reported  in  Words  smd  Phrases,  it  was  held  that: 

"A  policy  of  marine  insurance,  insuring  the  vessel  to  navigate 
only  in  inland  waters  of  the  United  States  means  such  waters  as 
canals,  lakes,  rivers,  water  courses,  inlets,  bays,  etc..  and  arms 
of  the  sea  between  projections  of  land,  and  will  not  include  the 

open  waters  of  the  Atlantic." 

The  above  quotation  referred  to  inland  waters  of  the  United  States 
while  the  above  quoted  statute  refers  to  inland  waters  of  this  State.  It 
must  be  kept  in  mind,  however,  that  the  boundaries  of  the  State  are 
coextensive  with  the  boundaries  of  the  United  States  in  this  territory 
and  include  the  islands  separating  the  Atlantic  Ocean  from  Biscayne 
Bay.  It  would,  therefore,  appear  that  Biscayne  Bay  is  one  of  the  Inland 
waters  of  the  State, 

In  construing  the  words  "In  continuation  thereof"  the  question  may 
arise  as  to  whether  such  language  means  a  continuation  of  the  pass  or 
inlet  to  one  or  more  of  the  rivers  and  canals  emptying  into  Biscayne 
Bay  from  the  mainland  or  refers  to  the  deepening  and  extension  of 
I»sses  or  inlets  by  dredging  for  the  purposes  of  navigation.  It  is  mj 


638  BIENNIAL  REPORT  OF   THE   ATTORNEY  GENERAL 

SALT  WATER  FISBIKG 

understanding  that  there  are  two  rivers  and  certain  canals  emptying 
into  Biscayne  Bay  from  the  mainland  and  that  there  are  several  passes 
or  inlets  from  the  Atlantic  Ocean  to  Biscayne  Bay.  If  an  imaginary  line 
should  be  drawn  from  each  of  the  passes  or  inlets  across  Biscayne  Bay 
into  one  or  all  of  the  rivers  or  canals  emptying  into  said  Bay  from  the 
mainland,  it  would  the  seen  that  these  various  lines  would  doubtless  cross 
in  many  places  and  would  present  a  picture  of  Biscayne  Bay  difficult 
to  keep  in  mind  by  fishermen  in  the  Bay  or  by  officers  endeavoring  to 
enforce  the  flsliing  laws  in  sajd  Bay.  It  would,  therefore,  appear  that  the 
words  "in  continuation  thereof"  have  reference  to  the  continuation  of 
passes  or  inlets  by  the  process  of  dredging  for  navigation  purposes. 

In  construing  the  above  statute  it  may  reasonably  be  inferred  that 
the  Legislature  had  in  mind  the  generally  well  known  fact  that  fishing 
is  better  near  the  mouth  of  streams  and  passes  or  inlets  than  it  is  in 
the  open  waters  some  distance  therefrom. 

In  v3ew  of  the  above  it  is  my  opinion  that  the  statute  does  not 
prohibit  the  use  of  seines  or  nets  for  the  taking  of  food  fish  in  Biscayne 
Bay  more  than  a  mile  from  the  passes  or  inlets  leading  from  the  Atlantic 
Ocean  to  Biscayne  Bay  or  the  continuation  of  such  passes  or  inlets 
extended  by  dreding  or  other  means  for  navigation  or  other  useful 
purposes. 

November   5,    1935. 

SALT    WATER   PISH   DEALERS'    LICENSES— EXEMPTION    OP    WAR 

VETERANS 

Dear  Sir; 

I  have  your  letter  of  the  25th  ultimo  referring  to  Chapter  17,476,  Laws 
of  Florida,  Acts  of  1935.  amending  Section  1  of  Chapter  12,110,  Acts  of 
1927,  as  amended  by  Chapter  1376.  Acts  of  1929.  and  further  amended  by 
Chapter  16.299,  Acts  of  1933.  Said  Section  1.  as  amended,  provides  that 
certain  war  veterans  meeting  certain  requirements  "be  granted  a  license 
to  engage  in  any  business  or  occupation  in  the  State  of  Florida  which  may 
be  carried  on  mainlp  tiirough  the  personal  efforts  of  the  licensee  as  a 
means  of  livelihood,  and  for  which  the  State,  County  or  municipal 
license  does  not  exceed  the  sum  of  Fifty  ( $50.00  >  Dollars  without  pay- 
ment of  any  license  tax  otherwise  provided  for  by  taw."  Yout  inquiry 
relates  to  the  meaning  of  the  word  "msUnly",  as  applied  to  salt  water 
fish  dealers'  licenses. 

Webster's  New  International  Dictionary  defines  the  word  "mainly" 
as  follows:  "Powerfully,  forcibly,  or  violently:  in  a  strong  manner  or 
to  a  great  degree;  hence,  greatly  or  abundantly."  "Principally,  chiefly,  in 
the  main."  "Very;  exceedingly". 
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It  would,  therefore,  appear  that  the  exemption  would  not  apply  to 
ail  applicant  for  wholesale  or  retail  salt  water  fish  dealer's  license  unless 
the  business  is  to  be  carried  on  "mainly"  or  principally  through  the 
personal  efforts  of  the  licensee.  If  the  applicant  is  to  use  helpers  or 
employees  to  do  as  much  as  or  more  than  the  applicant  in  carrying  on 
the  business  he  would  not  be  entitled  to  the  exemption. 


September  35.  1935. 
WHOLESALE    AND    RETAIL    SALT   WATER    PISH   DEALERS 

Dear  Sir.- 

I  have  your  letter  of  this  date  referring  to  House  Bill  No.  12.  Chapter 
17,009,  Laws  of  Florida,  Acts  of  1935.  and  House  Bill  No.  503,  Chapter 
17,011,  Laws  of  Florida,  Acts  of  1935.  both  of  which  Acts  amend  Section 
7  of  Chapter  10,123,  Laws  of  Florida,  Acts  of  1925. 

In  reply  I  beg  to  say  in  my  opinion  House  Bill  No.  503  (Chapter 
17,011)  supersedes  House  Bill  No.  12  (Chapter  17,009).  and  that  House 
Bill  No.  12  ceased  to  he  effective  upon  the  effective  date  of  House  Bill 
No.  503. 

You  make  further  inquiry  with  reference  to  the  definition  of  a 
wholesale  salt  water  fish  dealer.  In  reply  I  refer  you  to  the  latter  part 
of  Section  1827,  Compiled  General  Laws  of  Florida,  1927,  defining  whole- 
sale and  retail  salt  water  fish  dealers  as  follows: 

"A  wholesale  fish  dealer  shall  be  considered  any  one  who 
sells  fish  to  a  retail  dealer  other  than  the  person  who  catches  the 
fish,  and  a  retail  dealer  shall  be  considered  any  one  who  sells 
fish  directly  to  the  consumer:  Provided,  however,  that  any  one 
holding  a  merchandise  license  may  sell  salt  cured  fish  wittiout 
payment  of  such  retail  dealer's  license." 


August  20,  1935, 

SALT   WATER   FISHINO— SPECIAL    ACTS   CONSTRUia>— 
SARASOTA  COUNTY 

Dear  Sir: 

I  have  your  inquiry  date  Augttst  19,  in  which  you  ask  if  the  pro- 
visions of  Chapter  9602,  Special  Acts  of  1923,  repeal  the  provisions  of 
Chapter  9599,  Special  Acts  of  1923. 

An  examination  of  the  Hotise  and  Senate  Journals  discloses  that 
the  first  mentioned  chapter  was  passed  May  21,  1923,  and  the  latter  on 
May  28,  1923.  Both  became  laws  without  the  approval  of  the  Governor. 
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Both  relate  to  the  same  subject  matter,  that  Is,  regulating  fishing  In  the 
inside  salt  waters  of  Sarasota  County.  The  act  passed  on  May  21,  1923, 
applies  to  all  the  inside  waters  in  Sarasota  County  and  prohibits  the 
use  of  nets  of  any  size,  length  or  depth  except  a  common  hand  cast-net 
and  gill-net.  It  provides  that  no  gill -nets  shall  be  fished  within  one 
hundred  yards  of  the  shore-line  and  that  they  shaU  not  be  dragged  or 
hauled  in  any  manner  whatsoever  except  dicing  the  mullet  season. 

The  act  passed  one  week  later  has  practically  the  same  provisions 
with  reference  to  inside  waters  of  Sarasota  County,  but  excepts  the 
waters  of  Lemon  Bay  and  its  tributaries,  and  provides  that  no  gill-net 
or  nets  shall  be  dragged  or  hauled  in  any  manner  or  fished  except  in 
the  ordinary  and  usual  manner  of  gill -net  fishing. 

It  is  my  opinion  that  the  later  act  does  not  repeal  the  provisions 
contained  in  the  act  passed  on  May  21,  at  the  same  session  of  the 
Legislature,  to  the  effect  that  gill-nets  should  not  be  fished  within  one 
hundred  yards  of  the  shore -line  or  dragged  or  hauled  in  any  manner 
except  during  the  mullet  season. 

The  Supreme  Court  of  Florida  has  held  that  laws  should  be  con- 
strued with  reference  to  the  Constitution  and  purposes  designed  to  be 
accomplished  and  with  other  laws  on  the  same  subject  matter  in  para 
materia,  although  they  contain  no  reference  to  each  other.  See  Curry  vs. 
Lehman,  53  Fla.  847,  47  So.  18;  Loftin  vs,  McMillan.  55  Ma.  254,  45  So. 
882.  These  cases  were  cited  with  approval  and  parts  thereof  quoted  In 
State  vs.  Johnson,  71  Fla.  362,  72  So.  477,  holding  that  where  one  statute 
in  comprehensive  terms  covers  the  subject  and  another  later  statute 
embraces  a  particular  part  of  the  same  subject,  the  two  should  be  con- 
strued together,  unless  a  different  legislative  intent  aiiears. 

In  the  case  of  State  vs.  Johnson,  supra,  the  Court  said: 

"It  is  to  be  presumed  that  different  acts  on  the  same  subject, 
passed  at  the  same  session  of  the  Legislature,  are  imbued  with  the 
same  spirit  and  actuated  by  the  same  policy,  and  they  should 
be  construed  each  in  the  light  of  the  other.  The  legal  presump- 
tion is  that  the  Legislature  did  not  intend  to  keep  really  contra- 
dictory enactments  in  the  statute  book,  or  to  effect  so  important 
a  measure  as  the  repeal  of  a  law  without  expressing  an  intent  to 
do  so.  An  Interpretation  leading  to  such  a  result  should  not  be 
adopted  unless  it  is  inevitable.  The  rule  of  construction  In  such 
cases  is  that  if  courts  can.  by  any  fair,  strict,  or  liberal  con- 
struction, find  for  the  two  provisions  a  reasonable  field  of  op- 
eration, without  destrosdng  their  evident  intent  and  meaning, 
preserving  the  force  of  both,  and  construing  them  together  in 
harmony  with  the  whole  course  of  legislation,  It  is  their  duty 
to  do  so." 
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Construing  the  acts  in  question,  passed  at  the  same  session  of  the 
Legislature,  within  one  week's  time,  it  cannot  be  said  that  the  former 
act  was  repealed  by  the  latter  by  implication,  but  an  evident  intention 
of  the  Legisiature  is  shown  to  retain  the  provisions  of  the  former  act 
except  insofar  as  modified  by  the  latter  act.  The  principal  punxwe  of 
the  later  act  was  to  except  Lemon  Bay  and  its  tributaries  from  the 
provisions  of  the  act  passed  one  week  before. 


August  17,  1935. 

FISHING,  SALT  AND  FRESH— CHAPTER  17012  OP  1935 
CONSTRUED— ST,  JOHNS  RIVER 

Dear  Sir: 

1  beg  to  acknowledge  your  favor  of  the  14th,  enclosing  a  copy  of 
my  opinion  with  reference  to  fishing  for  black  bass  in  Lake  Okeechobee, 
under  the  provisions  of  Chapter  10123.  Acts  of  1929,  as  amended  by 
House  BlU  735.  Chapter  17012,  Acts  of  1935.  in  which  you  ask  If  this 
opinion  holds  good  with  reference  to  the  St,  Johns  River, 

You  will  note  that  House  Bill  735,  in  Section  11 -A  thereof,  the  firet 
paragraph  of  which  reads  as  follows: 

"SECTION  11 -A.  For  the  purpose  of  this  Act  Lake  Okee- 
chobee and  Doctors  Lake  shall  be  and  is  considered  salt  water 
and  fish,  except  black  bass,  may  be  taken  at  any  time  and  used 
by  the  citizens  of  this  State  and  persons  not  citizens  thereof 
subject  to  the  restrictions  and  reservations  herein  Imposed  by 
this  Act  or  otherwise." 

is  applicable  to  Lake  Okeechobee  and  Doctoi^  Lake  only  and  does  not 
apply  to  the  St.  Johns  River. 


August  12,  1S35. 

LOCAL  SHELL  FISH  LAWS— DUTY   OP  SHERIPP 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  12th  instant,  making  Inquiry 
if  it  is  the  Sheriff's  duty  to  assist  you  in  enforcing  local  county  shell 

fish  laws. 

In  reply  your  attention  is  called  to  Section  1841.  Compiled  General 
Laws  of  Florida,  1927,  which  provides  that  the  Shell  Fish  Commissioner 
or  his  duly  authorized  deputies  shall  enforce  the  provisions  of  the  article 
relating  to  salt  water  fisheries.  I  find  no  specific  statute  requiring  the 
Sheriff  to  assist  you  in  the  enforcement  of  such  laws,  but  your  atten- 
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tion  is  called  to  Section  2856  of  the  above  mentioned  compilation,  which 
provides  that  It  shall  be  the  duty  of  the  Sheriffs  in  their  respective 
counties  to  execute  all  writs,  processes  and  warrants  directed  to  them. 


August  6,  1935. 

LICENSES   FOR  BOATS  AND   FISH  DEALERS 

Dear  Sir: 

I  have  your  letter  of  the  26th  ultimo  making  several  inquiries  with 
reference  to  licenses  for  boats  and  fish  dealers  in  which  you  refer  to 
House  Bill  No.  12,  Chapter  17009.  of  1935  and  other  statutes.  Your  at- 
tention is  called  to  House  Bill  No.  503,  Chapter  17011,  which  appears  to 
supersede  House  Bill  No.  12.  Your  questions  will  be  answered  in  numerical 
order. 

Q.  1.  "Please  advise  if  boat  license  is  due  this  Department  by 
fisherman  who  catches  fish  outside  of  the  State  limit  in  the 
Gulf  of  Mexico  if  he  brings  fish  to  Florida  port?" 

In  answer  to  Question  1  your  attention  is  called  to  Sections  1828 
(1260)  and  1829  (126i:i,  Compiled  General  Laws  of  Florida,  1927,  re- 
quiring a  boat  license  for  boats  engaged  in  the  fishing  Industry  In  this 
State.  Your  further  attention  is  called  to  Section  1832  (1264),  Compiled 
General  Laws  of  Florida,  1927,  which  provides  that  this  license  shall 
be  required  of  all  boats  engaged  in  fishing  or  freighting  fish,  or  other- 
wise engaged  in  the  fishing  industry.  Since  the  law  requires  this  license 
for  freighting  fish,  it  would  appear  that  this  question  should  be  answered 
in  the  affirmative. 

Q.  2.  "Is  wholesale  salt  water  fish  dealer's  license  due  this  De- 
partment by  fisherman  who  catches  fish  outside  of  State  limit 
in  the  Giilf  of  Mexico,  lands  them  on  Florida  soil  and  transports 
same  by  truck  to  adjoining  States.  Fish  are  not  sold  in  Florida?" 

In  reply  to  Question  2  your  attention  is  called  to  Section  1827  '1259), 
Compiled  General  Laws  of  Florida,  1927,  defining  fish  dealers.  In  my 
opinion  Question  2  should  be  answered  in  the  negative, 

Q.  3.  "Is  a  wholesale  fish  dealer's  license  required  when  a  fisher- 
man pays  boat  license  to  operate  boat  in  salt  water,  catches  fish 
and  sells  them  direct  to  wholesale  or  retail  flsh  dealers  at  the 
wharf.  Fisherman  does  not  transport  his  fish?" 

In  reply  to  Question  3  your  attention  is  again  called  to  Section 
1827  (1259),  Compiled  General  Laws  of  Florida,  1927.  In  my  opinion 
Question  3  should  be  answered  in  the  negative. 

Q.  4.  "Please  advise  kind  of  license  due  if  several  persons  fish  on 
shares  and  divide  the  profits  with  the  owner  of  boat." 
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In  reply  to  Question  4  your  attention  is  caUed  to  a  letter  addressed 
to  you  from  this  office,  under  date  of  February  13.  1935,  the  last  two 
paragraphs  of  which  read  as  follows: 

"In  my  opinion  the  provisions  of  the  law  allowing  a  fisher- 
man to  sell  the  fish  which  he  catches  himself  without  procuring 
a  license  therefor  would  not  apply  where  fishermen  Join  together 
under  a  co-operative  plan  to  sell  the  combined  catch  of  the 
irroup  and  come  in  competition  with  other  wholesale  or  retail 
dealers  who  are  required  to  pay  a  regulating  license.  The  exemp- 
tion from  license  appears  to  apply  only  in  cases  where  the  indi- 
vidual fisherman  sells  only  the  fish  he  alone  has  caught. 

"Directly  answering  your  inquiry,  I  beg  to  say  in  my  opinion 
where  fishermen  join  together  and  fish  and  seD  their  combined 
catch  in  a  co-operative  plan,  they  are  required  to  pay  the  regular 
license  prescribed  by  Section  1868  for  other  wholesale  or  retail 
dealers  according  to  whether  they  do  a  wholesale  or  retail 
business." 

October  2,  1935. 

CLOSED  SEASON  ON  MULLET  IN  ESCAMBIA  COUNTY 

Dear  Sir: 

I  have  your  letter  of  the  28th  ultimo  maldng  inquiry  if  Section  3 
of  Chapter  14.029,  Special  Acts  of  1929,  providing  for  a  closed  season 
on  mullet  in  Escambia  County,  has  been  repealed. 

In  reply  I  beg  to  say  I  do  not  find  any  statute  repealing  said  Act. 


October  2.  1935. 

SALT  WATER  MSH  DEALERS  OPERATING  UNDER  STORE  LICENSE 

DeoT  Sir; 

Answering  your  letter  of  the  28tb  ultimo  I  beg  to  say  in  my  opinion 
salt  water  fish  dealers  are  not  relieved  of  the  fish  dealers'  license  required 
under  Chapter  1*7,011.  Laws  of  Florida,  Acts  of  1935,  even  though  they 
may  have  a  store  license  under  Chapter  16,S48.  Laws  of  Florida,  Acts 
of  1939.  Your  particular  attention  is  called  to  Section  17  of  Chapter 
16.848,  above  mentioned,  reading  as  follows: 

"OTHER  LICENSES.  The  tax  imposed  by  this  Act  shaU 
not  repeal  any  other  license  tax,  occupational  tax,  excise  tax,  or 
tax  levied  by  law  as  a  condition  precedent  to  engaging  in  busi- 
ness in  the  State  of  Florida,  unless  expressly  repealed  hereby." 
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January  21.  1935. 

CONSTRUCTION  OP  SHELL  FISH  LAWS 

Dear  Sir: 

I  am  in  receipt  from  yom*  office  of  letter,  under  date  of  December 

27,    1934.   from    Mr.   — ,   Assistant   Counsel,   Production   Credit 

Corporation  of  Columbia.  Columbia,  South  Carolina,  relative  to  his  prior 
letter  of  November  26,   1934,   containing  two  Inquiries,  as  follows: 

"(1)  Is  an  oyster  lease  subject  to  cancellation  by  the  Com- 
missioner of  Agriculture  for  failure  to  mark  off  the  leased 
premises  as  required  by  the  Shell  Fish  Commission,  or  for  failure 
to  plant  a  sufficient  amount  of  seed  or  shell  oysters? 

"(2>  May  a  production  credit  association  take  an  assign- 
ment, mortgage,  or  other  hypothecations  of  an  oyster  lease  to 
secure  money  lent,  and  do  the  limitations  upon  acreage  leased 
ty  one  person  apply  to  an  association  under  such  circumstances?" 

Answering  the  first  innuiry.  I  refer  you  to  Section  1800,  Compiled 
General  Laws  of  Florida,  1927,  which  provides  that  the  Shell  Pish  Com- 
missioner shall  require  the  lessee  to  stake  off  and  mark  the  water 
bottoms  leased  and  subjecting  the  lessee  to  a  fine  not  exceeding  $25.00 
for  failure  to  comply  with  such  orders.  1  also  refer  you  to  Section  1801 
of  the  same  compilation,  which  requires  the  lessee  within  one  year  from 
the  commencement  of  the  lease  to  place  under  cultivation  at  least  one 
tenth  of  the  water  bottom  leased,  and  each  year  thereafter  to  place  in 
cultivation  at  least  one  tenth  of  the  water  bottom  leased  until  the  whole 
shall  have  been  put  in  cultivation  by  the  planting  thereon  of  at  least 
two  hundred  barrels  of  oysters,  shell  or  its  equivalent  in  cultch  to  the 
acre.  Your  attention  is  further  called  to  Sections  8077  and  8081,  Cora- 
piled  General  Laws  of  Florida,  1927,  with  reference  to  penalties.  I  find 
no  specific  statutory  authority  for  the  Commission  of  Agriculture  to 
cancel  an  oyster  lease  for  failure  to  mark  off  the  leased  premises  as 
required  by  the  Shell  Pish  Commissioner  or  for  failure  to  plant  a  suf- 
ficient amount  ot  seed  or  shell  oyster. 

In  this  connection,  however,  your  attention  is  called  to  the  form 
of  lease  which  is  in  the  nature  of  a  contract  between  the  lessor  and 
lessee  containing  the  following  provision: 

"This  lease  is  made  under  authority  of  Chapter  16.178,  Acts 
of  1933,  Laws  of  Florida,  and  subject  to  all  terms,  conditions, 
reservations  and  restrictions  provided  for  in  leases  of  water  bot- 
toms in  this  State,  as  therein  authorized.  And  the  Lessee, , 

heirs,  and  assigns,  do  hereby  agree  that  upon  a  failure  upon  his 
or  their  part  to  fully  perform  and  observe  at  the  time  prescribed 
and  In  the  manenr  provided,  each  and  every  of  the  terms,  con- 
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ditions,  reservations  and  restrictions  required  of  lessees  under 
said  Act  to  be  performed  and  observed,  that  then  and  in  that 

case  all  rights  of  said  lessee, ■ -,  heirs  and  assigns  here- 

under  shall  cease  and  the  estate  herein  conveyed  shall  Immedi- 
ately thereon  revert  to  the  State  of  Florida." 

Under  this  form  of  lease  it  appeal^  that  shell  teases  may  be  forfeited 
for  failure  to  comply  with  requirements  trader  the  law. 

Answering  the  second  question,  I  beg  to  say  that  I  find  nothing 
in  the  statute  to  prohibit  a  Production  Credit  Association  from  taking 
an  assignment,  mortgage  or  hypothecation  of  an  oyster  lease  to  secure 
money  lent. 

Further  answering  said  second  inquiry  with  reference  to  limitation 
upon  acreage  leased  to  one  person,  I  refer  you  to  Section  8  of  Chapter 
16,178,  Laws  of  Florida,  Acts  of  1933,  which  provides  for  leases  without 
limitations  as  to  the  number  of  acres  which  any  person,  firm  or  corpora- 
tion may  lease,  hold  or  control  except  in  so  far  as  the  said  Board  in  Its 
discretion  may  fix.  In  view  of  this  statute  I  do  not  think  a  Production 
Credit  Association  would  be  limited  to  any  certain  acreage  in  taking 
assignment,  mortgage  or  hypothecation  of  oyster  leases.  Your  atten- 
tion is  further  called  to  Section  1802,  Compiled  General  Laws  of  Florida, 
1927,  with  reference  to  transfer  of  leases  and  with  reference  to  sale 
of  leased  grounds  by  those  having  acquired  in  excess  of  500  acres. 

In  connection  with  this  matter  it  may  not  be  amiss  to  caU  to  your 
attention  Chapters  16,093  and  16.094.  Laws  of  Florida,  Acts  of  1933, 
applying  only  to  Franklin  County,  the  first  of  which  Acts  provides  for 
ownership  or  assignment  of  more  than  500  acres  for  which  application 
for  lease  was  filed  and  deposit  made  for  cost  of  survey  prior  to  January 
1,  1933;  the  second  of  which  Act  provides  for  the  taking  of  seed  oysters 
in  certain  amounts  from  the  natm^l  oyster  beds  in  such  county  for 
planting  purposes  only. 

April  29.  193S, 

STATE   CONSERVATION   DEPARTMENT— SALT  WATER   FISH- 
SHELL  FISH— CRABS.  LICENSE 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  27  th  instant,  making  inquiry 
if  the  crab  is  a  shell  fish. 

We  have  statutes  relating  to  salt  water  fish  and  other  statutes 
relating  to  shell  fish.  Salt  water  fish  is  a  general  term  and  Includes 
practically  all  animals  of  the  sea,  both  vertebrate  and  invertebrate.  Shell 
fish  Is  a  special  class  of  salt  water  fish  and  includes  oysters,  clams  and 
crustaceans.  The  crab  Is  a  crustacean  and  may  be  classed  as  a  eiheU 
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fish,  but  it  is  at  the  same  time  a  member  of  the  general  class  of  salt 

water  fish. 

Our  shell  fish  statutes  make  no  provision  for  license  taxes  on 
dealers  in  crabs  but  the  general  sEdt  water  tish  dealers'  licenses  apply 
to  crabs. 

April  25,   1935. 

STATE  CONSERVATION  DEPARTMENT— FISH  DEALERS'  LICENSES 

Deur  Sir: 

I  am  in  receipt  of  your  letter  of  the  22n(J  instant  with  reference  to 
fish  dealei^'  licenses.  You  state  there  has  recently  been  awarded  a  con- 
tract for  furnishing  fish  to  the  United  States  Naval  Air  Station  at 
Pensacola,  and  this  contract  was  awarded  to  a  retail  fish  dealer.  You 
malce  inquiry  if  the  party  furnishing  such  fish  should  be  required  to 
have  a  wholesale  dealer's  license. 

Your  letter  does  not  indicate  whether  you  refer  to  fresh  or  salt 
water  fish  dealers.  If  you  refer  to  fresh  water  fish  dealers  answer  to 
your  inquiry  is  found  in  Section  31,  Chapter  13,644,  Laws  of  Florida, 
Acts  of  1929,  defining  fresh  water  fish  dealers  In  the  following  language: 

"A  wholesale  dealer  shall  be  considered  one  who  sells  or  ships 
fish  by  the  barrel  or  half  barrel  or  in  bulk  •  •  •," 

"A  retail  dealer  shall  be  considered  any  one  who  sells  fish 
or  supplies  in  any  manner  direct  to  the  consumer  or  wholesale 

dealer  *  *  '." 

Prom  the  above  definitions  it  appears  that  if  the  party  mentioned 
in  your  letter  sells  fresh  water  fish  by  the  barrel  or  half  barrel  or  in 
bulk  he  would  be  required  to  have  a  wholesale  dealer's  license,  otherwise 
he  would  be  required  to  have  only  a.  retail  dealer's  license. 

If  your  inquiry  relates  to  salt  water  fish  dealers  your  attention  Is 

directed  to  Section  1827,  Compiled  General  Laws  of  Plorida,  1927.  The 
first  part  of  said  Section,  however,  relating  to  amount  of  license,  appears 
to  be  superseded  by  Section  1866,  being  Section  7  of  Chapter  10,123, 

Acts  of  1925. 

The  last  part  of  said  Section  1827  remaining  in  force  and  defining 
salt  water  fish  dealers,  reads  as  follows: 

"A  wholesale  fish  dealer  shaU  be  considered  any  one  who 
sells  fish  to  a  retaQ  dealer  other  than  the  person  who  catches 
the  fish,  and  a  retail  dealer  shall  be  considered  any  one  who 
sells  fish  directly  to  the  consumer  •   •   •." 
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You  will  note  that  the  statutory  definition  of  fresh  water  fish 
dealers  takes  into  consideration  the  matter  ol  volume,  while  the  statutory 
definition  of  salt  water  fish  dealers  does  not  take  volume  into  considera- 
tion. Under  the  definitions  above  quoted  of  salt  water  fish  dealers  the 
party  mentioned  in  your  letter  could  not  be  considered  a  wholesale  dealer 
for  the  reason  that  it  does  not  apear  that  he  sells  to  a  retail  dealer.  He 
would,  therefore,  have  to  be  classed  as  a  retail  dealer. 


March  fi,  1935. 
CONSERVATION.  EXPENSES 

Dear  Sir: 

In  your  letter  of  the  5th  instant,  you  refer  to  Section  5  of  Chapter 
ISl'ia,  Laws  of  Florida.  Acts  of  1933,  and  request  my  opinion  as  to 
whether  the  State  Board  of  Conservation  may  direct  the  use  of  the 
necessary  funds  which  the  Department  now  has  In  hand  to  supplement 
the  funds  provided  by  the  Appropriation  Bill  of  1933. 

Section  5  of  Chapter  16178  merely  had  the  effect  of  transferrins 
what  funds,  if  any,  were  on  hand  to  the  credit  of  the  departments  and 
officers  abolished  by  Section  3  of  the  Act  to  the  State  Conservation 
fund,  and  their  consolidating  the  same  into  one  fund  for  the  purpose 
of  taking  the  control  of  such  fund  or  funds,  it  any,  from  the  depart- 
ments and  officers  abolished,  and  placing  same  with  the  State  Board 
of  Conservation, 

It  is  my  opinion  that  the  department  Is  confined  to  the  amounts 
fixed  In  the  General  Appropriation  Act  for  the  biennium  beginning 
July  1,  1833.  as  to  salaries  and  necessary  and  regular  expenses  of  the 
Department,  and  that  this  cannot  be  exceeded  as  to  these  particular 

items. 

Section  2  of  Chapter  15858,  Acts  of  1933  (the  General  Appropriation 
Act),  provides  that  any  sum  or  sums  therein  appropriated  for  salaries.  If 
not  required  for  such  purposes,  may  be  applied  to  other  necessary  and 
regular  expenses  of  the  Department,  to  which  they  are  appropriated, 
but  in  no  event  shall  any  sum  or  sums  specifically  appropriated  for 
expenses  be  applied  to  salaries. 

The  combined  salaries  appropriated  for  the  three  departments  abol- 
ished amounted  to  $100,000,  and  that  for  necessary  and  regular  expenses 
amounted  to  $105,535. 

Under  Section  6  of  the  Conservation  Act,  all  of  this  may  be  expended 
for  the  two  items  mentioned,  if  necessary  to  carry  out  the  provisions 
of  the  Act  in  relation  to  the  work  and  duties  mentioned  to  Section  3 
thereof.  But  these  suzns  cannot  in  my  opinion  be  lawfuUy  exceeded. 
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February  28,  1935. 

SALT   WATER    MSH— CRABS    AND    CRAYFISH— WHOLESALE    AND 

RETAIL  DEALEaiS 

Dear  Sir: 

I  am   in   receipt   of   your  letter  of  the   25th  instant,  readings  as 

follows: 

"Would  the  sale  and  shipment  of  crabs  and  crayfish  direct 
to  New  York  City  restaurants  and  clubs  be  considered  a  retail 
or  a  wholesale  business," 

In  reply  I  refer  you  to  the  last  sentence  in  Section  1827,  Compiled 
General  Laws  of  Florida.  1927,  defining  wholesale  and  retail  salt  water 
fish  dealers  as  follows: 

"A  wholesale  fish  dealer  shall  be  considered  any  one  who 
sells  fish  to  a  retail  dealer  other  than  the  person  who  catches  the 
fish,  and  a  retail  dealer  shall  be  considered  any  one  who  sells 
fish  directly  to  the  consumer:  Provided,  however,  that  any  one 
holding  a  merchandise  license  may  sell  salt  cured  fish  without 
payment  of  such  retail  dealer's  license." 

From  the  foregoing  quotations  you  will  note  that  a  wholesale  salt 
water  fish  dealer  is  one  who  sells  to  a  retail  dealer.  Under  this  definition 
the  sale  and  shipment  of  crabs  and  crayfish  direct  to  New  York  City 
restaurants  and  clubs  would  constitute  a  retail  dealer  unless  such  res- 
taurants and  clubs  in  addition  to  their  regular  business  should  also  be 
retailers  of  salt  water  fish. 

February  13,  1S35. 

STATE  CONSERVATION  DEPARTMENT— SALT  WATER  FISHERMEN 
—LICENSE  WHEN  SELLING  ON  CO-OPERATIVE  PLAN 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  11th  instant,  referring  to  the 
salt  water  fishing  laws  which  permit  a  citizen  to  sell  without  license 
fish  that  he  may  catch  himself.  You  make  inquiry  if  such  fishermen, 
when  Joining  together  and  selling  their  combined  catch  in  a  co-opera- 
tive plan,  would  be  subject  to  a  wholesale  dealer's  license. 

In  reply  your  attention  is  called  to  Section  1827,  Compiled  General 
Laws  of  Florida.  1927,  all  of  which  seems  to  be  superseded  by  Section 
1866  of  the  same  compUation,  except  the  last  sentence  therein  defining 
wholesale  and  retail  dealers,  and  reading  as  follows: 
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"A  wholesale  fish  dealer  shall  be  considered  any  one  who 
sells  fish  to  a  retail  dealer  other  than  the  person  who  catches 
the  fisli,  and  a  retail  dealer  shall  be  considered  any  one  who 
sells  fish  directly  to  the  consumer:  Provided,  however,  that  any 
one  holding  a  merchandise  license  may  sell  salt  cured  fish  with- 
out payment  of  such  retail  dealer's  license." 

Section   1866   is  the  statute  prescribing   the  amount  of  wholesale  and 
retail  fish  dealers'  licenses  to  be  paid. 

In  my  opinion  the  provlstons  of  the  law  allowing  a  fisherman  to 
sell  the  fish  which  he  catches  himself  without  procuring  a  license 
therefor  would  not  apply  where  fishermen  join  together  under  a  co- 
operative plan  to  sell  the  combined  catch  of  the  group  and  come  In 
competition  with  other  wholesale  or  retail  dealers  who  are  required 
to  pay  a  regular  license.  The  exemption  from  license  appears  to  apply 
only  in  cases  where  the  individual  fisherman  sells  only  the  fish  he  alone 
has  caught. 

Directly  answering  your  inquiry,  I  beg  to  say  in  my  opinion  where 
fishermen  join  together  and  fish  and  sell  their  combined  catch  in  a 
co-operative  plan,  they  are  required  to  pay  the  regular  license  pre- 
scribed by  Section  1866  for  either  wholesale  or  retail  dealers  according 
to  whether  they  do  a  wholesale  or  retail  busLaess. 


January  25,   1935. 

STATE    CONSERVATION    DEPARTMENT— EXTENSION    OP    OPEN 
SEASON  ON  MUULET 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  25th  instant,  the  second 
paragraph  of  which   reads  as  follows: 

"Is  there  any  provision  in  Chapter  16178.  Laws  of  1933,  copy 
of  which  is  also  enclosed,  which  grants  authority  to  the  State 
Board  of  Conservation  to  extend  the  open  season  for  mullet?" 

Section  8060,  Compiled  General  Laws  of  Florida,  1S27.  (Sec.  5827, 
R.  G.  S.)  being  originally  Section  8  of  Chapter  6877,  Acts  of  1915,  pro- 
vides for  a  closed  season  on  mullet,  but  this  section  appears  to  be 
superseded  by  Section  1861,  Compiled  General  Laws  of  Florida.  1927.  being 
originally  Section  3  of  Chapter  10,123,  Acts  of  1925,  which  is  subsequent 
to  Section  8060.  Section  1861  appears  to  be  the  controlling  law  relating 
to  closed  seasons  on  mullet  and  I  quote  you  the  same  as  follows: 

"It  shall  be  unlawful  for  any  person,  persons,  firm  or 
corporation  to  take,  have  in  his  or  their  possession,  buy.  sell, 
offer  for  sale  or  ship  any  fresh  or  freshly  salted  mullet  or  mullet 
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roe,  in  this  State  between  the  first  day  of  December  of  any 
year  and  the  twentieth  day  of  January  of  the  next  succeeding 
year.  The  possession  of  any  fresh  or  freshly-salted  mullet,  or 
any  fresh  or  freshly  salted  mullet  roe,  by  any  person,  persons  firms 
or  corporation,  during  the  closed  season  shall  be  prima  facte  evi- 
dence of  the  violation  of  this  law;  Provided,  however,  that  any- 
one having  any  fresh  or  unsplit  mullet,  or  roe  on  hand  at  the 
beginning  of  the  closed  season  may  have  five  days  in  which 
to  dispose  of  same." 

I  have  read  very  carefully  Chapter  16.178.  Laws  of  Florida,  Acts 
of  1933,  creating  the  State  Board  of  Conservation  and  especially  Sections 
7  and  10  of  said  Act,  but  I  do  not  find  in  said  Act  or  any  other  statute 
where  the  State  Board  of  Conservation,  or  any  other  Board  or  officer, 
is  authorized  to  extend  the  open  season  on  mullet.  All  the  powers  granted 
to  the  State  Board  of  Conservation  to  make  rules  and  regulations  or 
perform  any  other  services  are  required  to  be  in  conformity  to  and  not 
inconsistent  with  the  law. 


January  21,  1935. 

PERSONS  BUYING  AND  SHIPPING  SALT  WATER  FISH  FOR 
ACCOUNT  OF  OTHERS  IS  NOT  A  WHOLESALE  FISH  DEALER 

Dear  Sir-' 

In  your  letter  you  state  the  following: 

"Mr.  ,  Manager  of  Armour's  Cold  Storage  Plant  in  Jack- 
sonville. Florida,  buys  fish  from  fishermen  with  money  sent  to  him 
from  Georgia.  He  puts  fish  on  cold  storage  and  ships  same  to  the  people 
he  buys  them  for  when  they  notify  him." 

You  request  my  opinion  as  to  whether  or  not  Mr.  is   a 

wholesale  fish  dealer  and  as  such  should  obtain  a  license  from  your 
Department  imder  Sections  1827  or  1866,  Compiled  General  Laws  of 
Florida.  1927. 

The  Legislature  by  Section  1827.  supra,  defined  a  wholesale  fish 
dealer  as  "anyone  who  sells  fish  to  a  retail  dealer  other  than  the  person 

who  catches  the  fish."  According  to  your  statement  of  fact,  Mr.  • — • 

does  not  sell  fish  and  he  only  buys  Ssh  for  the  account  of  those  who  send 
him  the  necessary  money  with  a  request  to  make  purchases  for  their  ac- 
counts.   He  ships  these  fish  from  time  to  time  as  directed  by  the  owners. 

Based  upon  the  above  facts,  it  is  my  opinion  that  Mr.  is 

not  a  wholesale  dealer  in  salt  water  fish  and  is  not  required  to  obtain  a 
license  under  Sections  1827  or  1866,  supra. 
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January  7,  1S3S. 

»  FISH,  SALT  AND  FRESH  WATER  DEFINED 

Dear  Sir: 

Tbi2  refers  to  your  favor  of  January  7,  reQuestlng  my  opinion  as  to 
the  law  of  demarcation  of  salt  and  fresh  water. 

The  law  governing  this  situation  provides  that  all  lakes,  rivers,  canals, 
creeks  and  other  fresh  water  ways  in  Florida  up  to  such  points  as  the 
salt  water  commingles  to  such  extent  that  it  makes  such  waters  unpalat- 
able and  unfit  for  human  consumption,  are  fresh  waters. 

Thus  It  Is  that  the  Legislature  has  fixed  a  definite  line  to  be  determ- 
ined by  whether  or  not  the  waters  on  that  line  so  commingled  as  to  make 
the  water  unpalatable  for  human  consumption.  If  the  water  is  palatable, 
then  it  is  fresh  water. 

This  line  of  demarcation,  of  course,  in  the  event  of  any  litigation  in 
Court,  would  have  to  be  determined  upon  competent  evidence  properly 

submitted  to  the  Court. 

The  Legislature,  however,  has  also  said  that  the  State  Game  Com- 
missioner by  and  with  the  consent  of  the  Board  of  County  Commissioners, 
except  in  certain  named  counties,  may  fix  this  line,  but  nevertheless,  It 
is  my  opinion  that,  under  the  law,  they  would  not  have  a  right  to  fix  the 
line  at  a.  point  where  the  waters  were  commingled  and  where  the  waters 
were  unpalatable  for  human  consumption. 

You  further  request  my  opinion  as  to  what  constitutes  fresh  water 
fish. 

The  law  defines  fresh  water  fish  to  be  all  of  the  class  Pisces  that  ate 
Indigenous  to  fresh  water.  Tliis  means  all  fish  that  are  native  to  fresh 
water,  not  necessarily  that  are  spawn  in  fresh  water,  but  flsb  that  have 
their  home  and  nprmally  and  naturally  live  in  fresh  water. 


June  3S,  L93S. 

STATE  CONSERVATION  DEPARTMENT— SALT  WATER  FISH 
DEALER'S  LICENSE 

Dear  Sir-' 

Answering  your  letter  of  the  24th  instant,  1  beg  to  say  I  do  not  find 
any  statute  authorizing  the  issue  of  a  wholesale  salt  water  fish  dealer's 
license  for  the  remainder  of  the  license  year  for  any  sum  less  than  the 
annual  Ucense  prescrlljed  by  law. 
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November  21,  1936. 

SALT  WATER  PISHING— DEALERS'   LICENSES— OPERATpRS 

OF  BOATS 

Dear  Sir: 

I  am  In  receipt  of  your  letter  of  the  19th  instant  enclosing  communi- 
cation from  Hon, of  Pensacola,  under  date  of  the  leth  Instant, 

the  first  paragraph  of  ^rtilch  reads  as  follows : 

"*  *  *  Thank  you  very  much  for  your  nice  letter  of  5th. 
I  have  advised  the  fishermen  who  are  the  owners  of  their  own 
boats,  and  who  had  complied  with  the  laws  of  the  United  States 
and  the  State  of  Florida,  with  reference  to  licensing,  equipping, 
and  operation  of  said  boats,  including  the  License  of  the  State  of 
Florida,  for  the  use  of  the  boat  to  engage  in  the  ftshing  business, 
that  they  had  the  right  to  sell  their  fish  direct  from  their  boats 
at  the  landing  or  by  their  own  trucks  to  licensed  retail  dealers 
in  the  City  of  Pensacola.  and  the  County  of  Escambia,  or  to  non- 
resident dealers,  provided  that  each  of  said  sales,  so  made,  was 
solely  of  fish  caught  by  the  individual  boat  owner  or  his  crew 
in  the  operation  of  the  fishing  boat  as  aforesaid." 

You  request  my  advise  with  reference  to  the  above.  Your  attention  is 
called  to  the  latter  part  of  Section  1827.  Compiled  General  Laws  of  Flor- 
ida, 1927,  defining  salt  water  fish  dealers  and  reading  as  follows: 

"•  *  •  A  wholesale  fish  dealer  shall  be  considered  any  one 
who  sells  fish  to  a  retail  dealer  other  than  the  person  who  catch- 
es the  fish,  and  a  retail  dealer  shall  be  considered  any  one  who 
seUs  fish  directly  to  the  consumer:  Provided,  however,  that  any 
one  holding  a  merchandise  license  may  sell  salt  cured  fish  with- 
out payment  of  such  retail  dealers'  license." 

The  Legislature  of  1935  in  Chapter  17,009  amended  Section  1866  of 
the  Compiled  General  Statutes  and  the  second  paragraph  of  said  Chap- 
ter defines  salt  water  fish  dealers,  and  it  would  appear  to  supersede  the 
definition  of  such  dealers  in  Section  1827,  above  quoted,  except  for  the 
fact  that  the  same  Legislature  later  passed  Chapter  17.011  of  1935, 
amending  Section  1066  and  repealing  all  laws  in  conflict  therewith.  It, 
therefore,  appears  that  Chapter  17.011  repeals  and  supersedes  Chapter 
17,009,  and  since  there  is  no  definition  of  salt  water  fish  dealers  in  said 
last  Act.  Chapter  17.011,  it  appears  that  the  definition  of  dealers  pre- 
scribed in  Section  1827  is  still  effective. 

From  a  close  examination  of  the  definition  of  wholesale  and  retail 
salt  water  fish  dealers  it  appears  that  no  fish  dealers'  license  is  required 
by  the  operators  of  boats  taking  salt  water  fish  in  order  for  them  to  sell 
the  same  to  retail  dealers. 
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SHELL   PISH— OYSTERS — TRANSPORTATION  DURING   CLOSED 
SEASON— LOCAL  AND  OUT-OP-STATE  PRODUCTS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  3rd  instant,  the  last  paragraph 
of  which  reads  as  follows: 

"Would  thank  you  to  advise  me  if  the  Railway  Express 
Agency,  a  common  carrier  handling  interstate  and  intrastat-e 
business,  should  accept  oysters  for  shipment  from  one  point  In 
the  tate  to  another  point  in  the  State  of  Plorida,  during  the 
month  of  September  and  whether  there  would  be  any  difference 
in  the  law  with  respect  to  oysters  that  were  causht  in  the  State 
of  Florida  or  other  states." 

In  reply  your  attention  is  called  to  Section  1794.  Compiled  General 
Laws  of  Florida,  1927,  containing  the  following  language; 

"No  railroad,  steamboat  or  other  common  carrier,  shall  Icnow- 
ingly  transport  any  raw  oysters  or  clams  during  the  cl(»ed  sea- 
son, •  •  •  and  it  shall  be  imlawful  for  any  common  carrier 
to  transport  any  raw  oysters  between  the  fifteenth  day  of  April 
and  the  first  day  of  October  of  each  year.     *     •     •" 

In  view  of  the  foregoing  it  is  unlawful  for  any  common  carrier  to 
transport  Florida  oysters  between  the  ISth  day  of  April  and  the  1st  day 
of  October  of  each  year. 

As  to  common  carriers  transporting  oysters  from  waters  outside  the 
State  during  said  closed  season,  I  beg  to  say  that  I  find  no  specific  pro- 
vision in  the  shell  fish  laws  against  such  transportation  and  In  view  of 
the  decision  of  our  Supreme  Court  pertaining  to  the  related  subject  of 
salt  water  fish  in  the  case  of  White  v.  State.  93  Pla.  905,  113  So.  94,  I  beg 
to  say  in  my  opinion  common  carriers  are  not  prohibited  from  transport- 
ing oysters  in  the  State  when  the  same  are  from  waters  outside  of  the 
State.    I  quote  you  the  third  headnote  in  said  case  as  follows: 

"Statutes  which  are  intended  to  regulate  and  protect  the 
salt  water  fishing  industry  of  the  state  should  contain  an  express 
provision  that  its  terms  shall  apply  to  salt  water  fish  imported 
from  other  jurisdiction,  if  such  be  the  legislative  pun>ose.  other- 
wise the  provisions  of  the  act  will  be  construed  as  Umlted  to  the 
waters  of  the  state's  jurisdiction." 

See  also  the  body  of  opinion  In  Taylor  vs.  Penton,  99  Fla.  1067.  128  So. 
499,  containing  the  following  language: 

"Some  coinrts  have  adopted  the  rule  that  a  statute  like  the 
one  under  i^vlew  can  have  no  application  to  fish  taken  in  an- 
other state  unless  made  so  by  express  langttage,  while  other  courts 
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hold  that  the  penalty  for  taking,  having  In  possession,  or  selling 
game  or  fish  applies  to  all  game  or  fish  whether  domestic  or  for- 
eign. 12  B.  C,  L.  696>  citing  cases  supporting  both  rules.  This 
court  is  committed  to  the  former  rule.  White  v.  State,  93  Fla, 
905,  113  So.  94.  The  reason  for  the  rule  being  that  such  statutes 
are  penal  and  should  punish  only  those  acts  which  are  specific- 
ally condemned." 


December   17,  1936. 

SALT    WATER  PISHING— SEINES — SECTION   8055,    C.O.L.— RETUEN 
TO  WATER  FISH  IMPROPERLY  CAUGHT 

Dear  Sir: 

1  am  in  receipt  of  your  letter  of  the  14th  instant,  the  boc^  of  which 
reads  as  follows; 

"Section  8055  of  Compiled  General  Laws,  1927.  makes  it  un- 
lawful for  any  seines,  etc..  of  greater  length  than  350  yards  to 
be  fished,  except  that  nets  of  greater  length  than  350  yards  may 
be  used  in  regular  muUet  and  mackeral  fishing. 

"A  delegation  of  fishermen  from  Martin  County  called  at 
my  office  today  to  find  out  whether  or  not  if  a  net  or  seine  that 
is  more  than  350  yards  long  is  used  in  mullet  and  mackeral 
fishing  and  other  fish  are  caught  then  do  the  other  fish  have 
to  be  returned  to  the  water?  I  gave  them  the  opinion  that  the 
other  fish  would  have  to  be  returned  to  the  water,  but  they 
Insist  that  I  take  this  matter  up  with  you  and  see  whether  or 
not  you  will  give  an  opinion  on  this  point." 

In  reply  I  beg  to  say  that  I  agree  with  you  and  your  opinion  that 
under  the  provisions  of  said  Section  8055,  Compiled  General  Laws  of 
Florida,  1927,  fish  other  than  mullet  and  mackeral  taken  in  seines  more 
than  350  yards  in  length  should  be  returned  to  the  water.  The  ap- 
parent purpose  of  said  Section  Is  the  conservation  and  protection  of 
salt  water  fish  by  limiting  the  length  of  seines  for  the  taking  of  such 
fish.  The  particular  proviso,  removing  such  limitation  with  reference 
to  mullet  and  mackeral,  cannot  in  my  opinion  be  construed  as  a  removal 
of  such  limitation  on  other  salt  water  fish.  Otherwise  the  apparent 
purpose  of  the  Act  would  be  defeated. 
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June  18,  1936. 

CLOSED  SEASON  ON  TROUT— SALE  OF  FROZEN  TROUT 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  Iflth  instant  enclosing  com- 
munication  from   ,  broker  in  fresh   and   frozen  seafoods, 

Jacksonville,  Florida,  in  which  inquiry  is  made  if  it  is  lawful  to  sell 
frozen  salt  water  trout  during  the  closed  season  when  these  fish  were 
caught  before  the  closed  season. 

I  refer  you  to  Section  1863,  Compiled  General  Laws  of  Florida,  1927. 
originally   Section   4  of   Chapter  10,123,  Laws  of  Florida,  Acts  of   1925, 

reading  as  follows: 

"It  shall  be  unlawful  for  any  person,  persons,  firm  or 
corporation  to  take,  have  in  his  or  their  possession,  buy,  sell, 
ofEer  for  sale  or  ship,  or  for  any  express  company,  railroad  or 
common  carrier  to  transport  any  of  the  Ssh  known  as  salt  water 
trout  from  the  fifteenth  of  June  to  the  fifteenth  day  of  July 
of  each  year." 

In  reply  I  beg  to  say  the  above  statute  appears  to  prohibit  the  sale 
of  salt  water  trout  during  the  closed  season  between  June  15th  and  July 
15th,  whether  the  same  may  be  fresh  or  frozen  fish  caught  and  frozen 
before  the  closed  season. 


February  21.  1938. 

DEALERS'  LICENSE   FOR   SELLING   FRESH   WATER  MINNOWS 

I}ear  Sir: 

I  have  your  letter  of  the  20th  inst,,  the  body  of  which  reads  as 
follows: 

"Will  you  please  give  the  writer  your  opinion  as  to  whether 
or  not  a  fresh  water  fish  dealer's  license  as  provided  for  by 
Section  31,  Chapter  13644,  is  required  of  persons  who  sell  fresh 

water  minnows  for  Uve  bait." 

Section  31,  Chapter  13,644.  Laws  of  Florida,  Acts  of  1S29,  contains 
fhe  following: 

"No  person  shall  engage  in  the  business  of  wholesale  or 
retail  fresh -water  fish  dealer  until  such  person  has  taken  out 
a  license  to  carry  on  such  business,  as  provided  for  in  this  Act." 
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I  find  no  exemption  from  dealers'  license  of  dealers  In  fresh-water 
minnows  for  live  bait  and  I  am  advised  that  your  Department  has  con- 
strued the  law  to  require  such  dealers  to  take  out  a  dealer's  license 
and  it  has  been  the  custom  of  the  Department  for  sometimes  to  re- 
quire such  dealers  to  take  out  licenses. 

In  view  of  the  premises  it  is  my  opinion  that  a  fresh -water  fish 
dealer's  license  is  required  of  persons  who  sell  fresh- water  minnows  for 
live  bait. 

February   10.  1936. 

DEALERS'    LJCENSE— ALIENS — BOAT    LICENSE 

Hear  Sir: 

I  am  in  receipt  of  jrour  letter  of  the  8th  Instant,  making  the  follow- 
ing inquiries: 

(a I     "Does   a   person  catching  catfish   on  trotline  have  to  have  a 
dealer's   license   to   sell    his    fish? 

lb)     "Does  he  have  to  have  a  commercial  fisherman's  boat  license 
to  operate  his  boat  in  such  fishing? 

ic)     "Do  persons  over  the  age  of  sixty -five  have  to  procure  license 
to  sell  their  fish,  that  is  catfish  caught  on  trotline? 

(d)     "Does  an  alien  have  to  procure  license  to  trotline  for  catfish, 

if  he  sells  same? 

In  reply  I  beg  to  say  in  my  opinion  all  of  the  above  questions  should 
be  answered  In  the  affirmative  and  I  refer  you  to  the  following  statutes: 
As  to  Question  fa)  see  Sections  1977  <31),  Compiled  General  Laws  of 
Florida.  1934  Supplement;  as  to  Question  (b)  see  Section  1977  (32)  of 
the  same  compilation;  as  to  Question  (c)  see  Section  1977  (31)  of  the 
same  compilation;  as  to  Question  <d)  see  Sections  1977  (19)  1977  <20) 
of  the  same  compilation. 

Answering  your  further  inquiry  I  beg  to  say  that  House  Bill  No.  503, 
Chapter  17,011.  Laws  of  Florida.  Acts  of  1935,  relates  to  salt  water  fish 
and  not  fresh  water  fish. 


August  17,  1935. 

FRESH    WATER    FISHING  LICENSE — CO-PARTNERSHIP 

Dear  Sir: 

I  beg  to  acknowledge  receipt  of  your  letter  of  August  14,  in  which 
you  request  an  opinion  as  to  licenses  required  under  the  facts  stated  in 
your  letter;  namely. 
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"Men  are  fishing  in  a  certain  county  in  this  state  legally 
with  nets.  The  owner  of  the  net  takes  1/9  of  the  gross  receipts 
from  the  sale  of  the  fish  caught;  the  other  three  or  four  men,  as 
the  case  may  be,  take  1/3  or  1/4  of  what  Is  left." 

I  beg  to  advise  that  the  same  license  fees  should  be  reqtuired  and 
paid  which  you  would  collect  from  a  partnership  with  the  same  number 
of  members  engaged  In  the  retail  sale  of  fish.  In  other  words,  the  fact 
that  men  are  paid  a  percentage  of  the  gross  receipts  from  the  sale  of  fish 
caught,  after  the  fish  are  sold,  as  compensation  for  their  employment, 
will  not  place  them  on  any  different  standing  than  if  they  were  paid  a 
salary  for  their  labor  in  catching  the  fish. 

The  same  principal  would  apply  to  the  payment  of  a  rental  for  the 
boats  and  net. 


August  12,  1939. 

WELAKA  GAME  AND  FISH  HATCHERY— CHAPTER  1701B.  ACTS  OF 

1935— CHAPTER    16178,    ACTS    OF    1933— CHAPTER    13644. 

ACTS  OF  1929— CHAPTER  11838,  ACTS  OP  1927— 

CHAPTER  10123,  ACTS  OP  1925 

Dear  Sir: 

This  In  further  response  to  the  inquiry  contained  in  your  communi- 
cation of  July  24,  1935.  which  was  answered  in  my  opinion  under  date  of 
August  1,  1935. 

There  is  in  contemplation  a  lease  to  the  Federal  government  or  one 
of  ite  agencies,  of  the  Welaka  Game  and  Pish  Hatchery,  and  the  follow- 
ing questions  have  arisen  in  connection  with  that  transaction,  which 
questions  will  be  answered  immediately  following  their  statement: 

1 — In  whom  is  the  title  to  the  said  Hatchery? 

By  the  above  mentioned  Act  of  1933  all  the  properties,  accounts  and 
obligations  of  the  several  departments  and  offices  abolished  by  the  said 
Act  were  transferred  to  the  State  Board  of  Conservation  created  thereby. 
Therefore,  the  title  to  such  hatchery  was  vested  in  the  said  State  Boafd 
of  Conservation. 

By  Chapter  17016,  Acts  of  1935,  as  previously  ruled  in  my  opinion  of 
June  10,  1935,  there  was  created  a  Commission  of  Game  and  Fresh  Water 
Fish,  and  by  Section  3  there  is  vested  in  such  Commission  all  moneys, 
properties  and  supplies  theretofore  at  any  time  accumulated  or  acquired 
by  the  State  Game  Commissioner  or  by  the  State  Board  of  Conservation 
in  the  performance  of  the  duties,  powers  and  authority  of  law  vested  in 
the  State  Game  Commissioner. 
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Thus  it  follows  that  title  to  and  jurisdiction  over  the  said  Welaka 
Pish  Hatchery  is  now  vested  in  the  Game  and  Fresh  Water  Pish  Com- 
mission created  by  the  said  Act  of  1935. 

2. — Your  second  question  is  whether  the  said  property  may  be  leased 
to  an  agency  of  the  Federal  government,  and  if  so,  by  whom,  and  who 
should  execute  the  said  lease. 

As  stated  in  my  opinion  of  August  1,  1935,  there  being  Insufficient 
funds  to  maintain  and  operate  the  said  hatchery,  it  may  be  leased  to  the 
Federal  government  or  its  agency  for  the  purpose  of  its  being  maintained 
and  operated  for  the  propagation  of  wild  game  and  fish.  Such  lease 
should  be  entered  into  by  the  Game  and  Fresh  water  Fish  Commission 
and  should  be  e?cecuted  by  all  members  of  the  said  Commission,  as  and 
constituting  the  same. 

3. — Your  next  question  is  for  what  term  may  the  lease  run. 

Inasmuch  as  we  underetand  that  such  lease  is  to  be  for  a  term  of  two 
years,  I  need  go  no  further  than  state  that  in  my  opinion  such  lease  may 
be  entered  into  for  a  period  of  two  years. 

4.— Your  fourth  question  concerns  the  proviso  contained  in  my  said 
opinion  of  August  1,  1935,  to  the  effect  that  such  lease  could  be  entered 
into  provided  that  the  said  hatchery  is  maintained  and  operated  in  such 
manner  as  that  the  State  will  derive  the  same  benefits  and  advantages 
therefrom  as  was  intended  by  its  authorization.  I  do  not  understand  this 
to  mean  that  the  Federal  government  must  bind  itself  to  hatch  the  same 
number  of  fish  and  place  them  in  the  streams  of  Florida  as  would  have 
been  available  should  the  State  continue  to  operate  the  said  hatchery 
during  the  term  of  such  lease.  If,  because  of  lack  of  funds,  the  Game 
and  Presh  Water  Fish  Commission  finds  it  necessary  to  shut  down  the 
said  hatchery  during  the  next  two  years,  and  during  which  time  it  would 
deteriorate  in  value  and  be  of  no  service  to  the  people  of  the  State  of 
Florida,  it  is  my  opinion  that  in  the  exercise  of  their  discretion  the  same 
may  be  leased  to  the  Federal  government  or  one  of  its  agencies,  and  that 
if  it  is  agreed  that  the  same  will  be  operated  during  such  time  and  be 
returned  to  the  State  agencies  at  the  termination  of  the  lease  in  the  same 
condition  in  which  it  is  now,  ordinary  wear  and  tear  and  damage  by  the 
elements  excepted,  it  appears  to  me  that  the  interests  of  the  State  of 
Florida  are  adequately  protected. 

Atigust  1,  193S. 

WELAKA  GAME  AND  FISH  HATCHERY 

Dear  Sir- 

To  your  letter  of  July  24,  1935,  you  attach  letter  from  Assistant  Re- 
gional Director  of  Agricultural  Adjustment  AdmMstration,  and  request 
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instructions  as  to  proper  procedure  with  reference  to  the  subject  thereof. 
The  question  for  determination  relates  to  the  transfer  from  the  State  to 
the  Federal  Government  of  the  Welaka  Game  and  Fish  Hatchery  by  Jewe 
or  otherwise. 

Section  9  of  Chapter  10123,  Laws  of  Florida,  Acts  of  1925,  authorize 
the  establishment  and  maintenance  of  fish  hatcheries  in  the  State  of 
Florida  by  the  Shell  Pish  Commissioner.  Title  to  the  property  in  ques- 
tion, that  is,  the  Welaka  Game  and  Pish  Hatchery,  was  taken  in  the  name 
of  the  Shell  Fish  Commissioner. 

In  1933  the  Legislature  by  Chapter  16176  created  a  State  Board  of 
Conservation  with  all  the  powers  theretofore  vested  in  the  Shell  Pish 
Commissioner,  the  Fresh  Water  Pish  and  G€«ne  Commissioner,  and  Stata 
Geologist,  and  abolished  the  three  last  named  offices  and  departments, 
and  by  Section  4  of  said  Act,  "all  properties,  accounts  and  obligations  of 
the  several  departments  and  offices  abolished  by  this  Act,  shall  upon  the 
effective  date  of  this  Act,  be  transferred  to  the  State  Board  of  Conser- 
vation," 

By  this  provision  the  title  to  Welaka  Game  and  Pish  Hatchery  was 
vested  in  the  State  Board  of  Conservation. 

By  House  Bill  No.  912.  Chapter  17016,  Laws  of  Florida,  Acts  of  1935, 
the  Department  of  Game  and  Fresh  Water  Fish  and  the  office  of  State 
Game  Commissioner  were  created. 

By  Section  3  of  the  Act.  all  properties  theretofore  accumulated  or  ac- 
quired by  the  State  Board  of  Conservation  was  vested  In  the  State  Game 
Commissioner  as  created  by  said  Act,  By  this  provision  the  title  to  tJie 
Welaka  Game  and  Pish  Hatchery  was  vested  in  the  State  Game  Com- 
missioner upon  the  effective  date  of  House  Bill  No.  912,  which  was  July 
1.  1935. 

The  purpose  for  the  establishment  and  maintenaare  of  the  Welaka 
Game  and  Fish  Hatchery  and  the  acquisition  of  the  property  thereof, 
was  and  is  the  propagation  of  fresh  water  fish  in  the  State  of  Florida,  and 
of  wild  game  therein,  title  to  which  is  under  the  law  In  the  State. 

It  Is  my  opinion,  therefore,  that  if  the  Department  ot  Game  and 
Fresh  Water  Fish  finds  itself  unable  to  maintain  and  operate  the  said 
Welaka  Game  and  Fish  Hatchery,  because  of  the  lack  of  funds,  it  Is  au- 
thorized to  transfer  the  same  by  contract  to  the  Federal  Government  or 
its  agency,  for  the  purpose  and  to  the  end  that  the  same  may  be  main- 
tained and  operated  for  the  propagation  of  wild  game  and  fresh  water 
fish;  provided  the  same  is  maintained  and  operated  in  such  manner  as 
that  the  state  will  derive  the  same  benefits  and  advantages  therefrom 
as  was  intended  by  it^  authorization. 

Any  contract  for  the  transfer,  maintenance  and  operation  by  the 
Federal  Government  or  its  agency  of  such  property,  could  be  made  to 
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continue  during  and  throughout  the  present  term  of  office  of  said  Com- 
mission, which  will  be  not  less  than  two  years. 

The  Legislature  of  Florida  will  convene  to  regular  session  in  AprU  of 
1937.  It  will  no  doubt  transfer  or  authorize  the  transfer  of  said  property 
to  the  Federal  Government  or  Its  agency,  realizing  the  necessity  therefor 
and  that  the  same  can  and  will  be  operated  by  the  Federal  Government 
or  its  agency  for  the  same  purpose  and  to  the  same  benefit  to  the  State, 
as  if  operated  by  the  State. 


July  3.  1935. 

PISH,  SHIPMENT  OR  SALE  OF  BLACK  BASS 

Dear  Sir: 

I  have  your  letter  of  the  3rd  instant,  enclosing  a  letter  from  the 
Railway  Express  Company  requesting  a  ruling  with  reference  to  House 
Bill  No.  180.  Chapter  17014,  Laws  of  Florida,  Acts  of  1935.  which  is  an 
Act  to  prohibit  the  sale,  shipment,  purchase,  barter  or  exchange  of  black 
bass. 

Section  I  of  said  Act  provides  among  other  things  that  it  shall  be 
unlawful  to  transport  for  sale  or  to  transport  out  of  the  State  of  Florida 
any  large  or  small  mouth  black  bass  "provided  that  holders  of  valid  fish- 
ing license  may  carry  out  of  the  State  as  personal  baggage,  or  transport 
one  day's  bag  limit  of  black  bass."  You  will  note  also  the  following  lan- 
guage contained  in  said  Section:  "No  common  carrier  shall  knowingly 
transport  or  receive  for  transportation  within  the  State  of  Florida  any 
black  bass." 

In  my  opinion  said  Act  prohibits  common  carriers  from  transporting 
black  bass  even  though  the  proposed  shipment  consists  of  anly  one  day's 
bag  limit  and  that  any  person  transporting  even  one  day's  bag  limit  must 
carry  the  same  along  with  him  as  personal  baggage. 


June  29,  1935, 

STATE  CONSERVATION  DEPARTMENT 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  26th  instant  referring  to  House 
Bill  No.  912,  Chapter  17016,  of  the  1935  Legislature  relating  to  the  De- 
partment of  Game  and  Fresh  Water  Fish  and  particularly  referring  to 
Section  3  of  said  Act  relating  to  the  transfer  of  certain  funds  from  the 
State  Conservation  Department  to  the  Game  and  Fresh  Water  Fish  De- 
partment.   You  make  inquiry  as  to  the  proper  disposition  of  the  funds. 
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In  reply  may  I  suggest  that  it  would  probably  be  well  to  request  the 
state  Auditing  Department  to  ascertain  the  correct  amount  for  transfer 
under  the  law. 

Uaj  le.  1»3S. 

FISH,  RESTAURANT  SERVING  BLACK  BASS 

Dear  Sir: 

Replying  to  yours  of  May  15,  in  which  you  ask  to  be  advised  whether 
or  not.  under  the  provisions  ol  House  Bill  180.  Chapter  17014,  which  be- 
came effective  May  2,  1935,  a  person  operating  a  boarding-house  or  res- 
taurant who  catches  black  bass  and  serves  the  same  in  his  boarding -hotise 
or  restaurant  would  be  violating  the  provisions  of  said  Act,  permit  me  to 
say  the  title  of  the  Act,  that  is.  House  Bill  180.  which  became  a  law  OB 
May  2,  1935,  reads  as  follows: 

"An  act  to  prohibit  the  sale,  shipment,  purchase,  barter  or 
exchange  of  large  or  small  mouth  black  bass  within  the  State  of 
Florida." 

In  view  of  the  provisions  of  Section  1  of  this  Act,  which  is  consonant 
with  the  title  quoted  above,  permit  me  to  say  it  is  my  opinion  that  it 
would  be  a  violation  of  the  law  for  an  individual  owner  of  a  traardlng- 
house  or  restaurant  to  serve  for  pay  black  bass  within  the  State  of  Flor- 
ida to  patrons  of  his  place  of  business. 

It  is  my  view  that  the  Act  under  consideration  was  intended  to  pro- 
tect large  and  small  mouth  black  bass  against  sale,  shipment,  purchase. 
barter  or  exchange  for  commercial  purposes.  I  fail  to  see  where  there 
would  be  a  substantial  distinction  between  selling  the  fish  raw  and  sell- 
ing them  in  a  restaurant  or  Ixiarding-house,  even  though  the  owner  of 
said  boarding-house  or  restaurant  did  catch  the  fish  himself. 


February  S.  193S. 

GAME  LAWS— POSSESSION  OF  GAME  COMING  FROM  FOREIGN 

COUNTRIES  (SECTIONS  1977  (50>  AND  IS 77  t69),  C.  G.  L. 

1927,  1934  SUPPLEMENT;  SECTIONS  50  AND  69, 

CHAP.  13644,  LAWS  OF  FLA.,  ACTS  OP  19^9  J 

I>ear  Sir: 

This  acknowledges  your  inQuiry  of  January  31,  with  reference  to  the 
above  statutes. 

Your  inquiry  arises  as  a  result  of  an  inquiry  to  your  department  from 
a  dealer  who  handles  frozen  game  originating  in  England,  Uruguay  and 
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Manchuria.  This  dealer  desires  to  know  whether  or  not  such  game  may 
be  shipped  into  the  State  of  Florida,  and,  if  so,  the  procedure  necessary 
to  secure  any  hcense,  permit  or  tag  which  might  be  necessary. 

Section  SO  of  the  above  mentioned  statutes  of  1929  provides: 

"No  person  shall  take,  or  be  in  possession  of,  any  ruffed 
grouse.  Mongolian,  Chinese,  ring-necked  or  English  pheasants  or 
any  other  imported  game  birds  except  same  may  be  possessed  for 
propagation  purposes  under  permit  from  State  Game  Commis- 
sioner." 

Section  69  of  said  Act  provides  as  follows: 

"jto  aU  cases  where  possession,  transportation,  purchase  or 
sale  of  any  non-game  bird,  game  bird,  game  animal,  fresh-water 
fish  or  fur-bearing  animal,  or  any  part  thereof.  Is  restricted  or 
unlawful,  the  ptesession,  transportation,  purchase,  or  sale  of  such 
animal,  bird,  fresh-water  fish,  or  fur-bearing  animal  coming  from 
or  taken  without  the  State,  either  belonging  to  the  same  or  a 
different  species  from  that  native  to  this  State,  provided  that 
such  bird  or  animal  belongs  to  the  same  family  as  those  protected 
by  this  Article,  shall  be  deemed  to  be,  and  is,  unless  otherwise 
expressly  provided  herein,  unlawful.  No  game  bird  or  game  ani- 
mal, or  any  part  thereof,  domestic  or  imported,  shall  be  sold,  of- 
fered for  sale,  purchased,  bartered,  or  served  in  restaurants, 
cafes,  hotels,  boarding  houses,  dining  cars,  lunch  stands,  or  any 
other  public  eating  places  at  any  time  except  that  such  places 
may,  during  open  season,  prepare  and  serve  game  lawfuDy  taken 
to  persons  who  have  killed  such  game  and  are  in  possession  of  a 
valid  hunting  license;  Provided,  that  reindeer  meat  may  be  legally 
shipped  into  the  State  and  sold  as  such  under  permit  from  the 
State  Game  Commissioner." 

Zt  is  my  opinion  that  these  provisions  of  the  statute  are  self-explana- 
tory and  that  it  is  therefore  impossible  to  comply  with  the  request  of  the 
dealer  who  addressed  its  Inquiry  to  you. 
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July  31.  1936. 

STATE  CONSERVATION  DEPARTMENT— POWERS  OP  AGENTS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  ot  the  2nd  instant  with  reference  to 
your  powers  as  Conservation  Agent  in  the  Enforcement  of  Section  580$. 
Revised  General  Statutes,  1920,  now  Section  8038,  Compiled  General  Laws 
of  Florida,  1927,  relating  to  killing,  mutilating  or  destroying  loggerhead 
or  green  turtles  while  laying  or  found  out  of  the  water  or  upon  the 
beaches  of  the  State  during  certain  months. 

In  reply  your  attention  is  called  to  Section  7  of  Chapter  10,178,  Laws 
of  Florida,  Acts  of  1933,  which  contain  among  other  things  the  following; 

"The  said  Conservation  Agents  shall  have  full  police  power 
and  authority  in  connection  with  the  enforcement  of  all  laws  re- 
lating to  the  conservation  and  protection  of  Wild  life  in  the  State 
of  Florida  to  the  same  extent  as  that  of  the  Sheriffs  of  the  State 
of  Florida;  and  in  the  performance  of  their  duties,  shall  exercise 
such  powers  as  are  conferred  upon  wardens  and  other  officers 
by  the  laws  hereby  transferred  to  said  board  for  administration." 

Your  attention  is  also  called  to  the  duties  of  State  or  Prosecuting  At- 
torneys m  connection  with  the  enforcement  of  salt  water  fish  laws  as 
enumerated  in  Section  1278.  Bevlsed  General  Statutes,  now  Section  1846. 
Compiled  General  Laws  of  Florida,  1927,  and  I  suggest  that  you  consult 
one  of  these  attorneys  with  reference  to  yotu-  particular  problem  of  pro- 
tecting turtles. 

July  10.  1936. 

SALE  OP  SHAD  FROM  NORTHERN  WATERS  DURING  CLOSED 
SEASON  IN  FLORIDA 

Dear  Sin 

I  am  in  receipt  your  letter  of  the  9th  Instant  referring  to  Section 
1864,  Compiled  General  Laws  of  Florida,  1927,  originally  Section  5  of 
Chapter  10,123,  Laws  of  Florida,  Acts  of  1925,  reading  as  follows: 

"It  shall  be  unlawful  for  any  person,  persons,  firm  or  cor- 
poration to  take,  have  in  his  or  their  possession,  buy,  seU,  offer 
for  sale,  or  ship  or  for  any  express  company,  railroad  or  common 
carrier  to  transport  any  fresh  or  freshly  salted  shad,  or  any 
fresh  or  freshly  salted  shad  roe  from  the  first  day  of  April  imtil 
the  first  day  of  December  of  each  year." 
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In  reply  I  beg  to  say  that  the  above  statute  must  be  considered  In 
connection  with  the  title  of  said  Act,  which  reads  e^  follows: 

"AN  ACT  to  Protect  and  Regulate  the  Salt  Water  Pishing 
Industry  in  the  State  of  Florida,  and  to  Declare  Certain  Fresh 
Waters  in  This  State  Salt  Water  for  the  Purpose  of  this  Act  and 
to  Define  Certain  Waters  as  Salt  Waters." 

In  consideration  of  the  title  to  said  Act  I  beg  to  say  that  in  my  opin- 
ion it  is  very  doubtful  tf  such  statute  prohibits  the  sale  of  Jack  shad  and 
Roe  shad  caught  in  northern  waters  beyond  the  boundaries  of  this  State. 


iSay  19,  1936. 

CRAWFISH— CLOSED  SEASON— SHIPMENTS  FROM  FOREIGN 

COUNTRIES 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  I8th  instant  with  attached  letter 
from  the  Express  Superintendent  under  date  of  the  15  th  instant  ad- 
dressed to  the  local  agent,  to  which  is  also  attached  a  communication 
from  local  agent  at  Miami,  under  date  of  the  14th  instant,  with  attached 

communication  from  East  Coast  Fisheries,  Inc.,  addressed  to ■ — 

under  date  of  the  13th  instant. 

The  inquiry  which  would  appear  to  be  presented  by  the  enclosed  cor- 
respondence is  whether  or  not  It  is  unlawful  for  a  carrier  to  receive  for 
carriage  crawfish  or  lobster  meat  shipped  from  Cuba. 

In  reply  your  attention  is  called  to  the  original  Act  relating  to  such 
subject,  Chapter  7909.  Laws  of  Florida,  Acts  of  1919,  which  is  an  Act  pro- 
viding a  closed  season  for  salt  water  crawfish  In  the  waters  of  the  State 
of  Florida.  Chapter  8591  of  1921,  Chapter  13.618  of  1929  and  Chapter 
14,702  of  1931,  are  successive  amendatory  Acts  of  the  original  Act.  The 
Act  as  amended  appears  as  Sections  8073.  8074,  8074  tl),  and  8075,  Com- 
piled General  Laws  of  Florida,  1934  Supplement. 

Section  8074  appears  to  make  it  unlawful  for  any  carrier  to  receive 
for  carriage  any  crawfish  regardless  of  where  said  crawfish  may  have 
been  caught  or  taken  during  the  closed  season.  However,  it  would  ap- 
pear that  the  title  to  the  original  Act  which  relates  to  a  closed  season  for 
salt  water  crawfish  in  the  waters  of  the  State  of  Florida  would  control 
over  the  body  of  the  Act  in  all  successive  amendments  of  the  original 
Act.  Under  this  view  it  would  not  appear  that  it  would  be  unlawful  for 
carriers  to  receive  for  carriage  crawfish  or  lobster  meat  shipped  from  a 
foreign  country. 
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March  24,  1936. 

BOAT  LICENSE— TRANSPORTATION  OP  CRAWFISH  FROM  THE 

BAHAMAS 

Dear  Sir: 

I  have  your  letter  of  the  :9th  instant  requesting  my  opinion  with 
reference  to  the  attached  letter  addressed  to  you  under  date  of  the  16th 

instant  by  the  British  Vice  Consul  of  Miami. 

He  states  that  the  Captain  of  a  ship  plying  between  West  End  Ba- 
hamas and  West  Palm  Beach,  Florida,  reports  that  he  was  subjected  to 
a  fine  or  license  by  the  local  Conservation  Agent  for  bringing  in  craw- 
fish from  the  Bahamas;  that  he  was  merely  transporting  the  crawfish 
and  other  marine  products  of  the  Bahamas  consigned  to  a  West  Palm 
Beach  fish  company.  He  states  that  the  receipt  given  to  the  fiiCaster  No. 
6179,  dated  March  5,  1936,  for  $20.05  indicates  it  was  in  payment  of  "boat 
license  &  alien  owned  boat;"  he  further  states  that  the  Captain  of  the 
boat  is  not  engaged  in  fishing  in  Florida  waters,  neither  does  he  sell  any 
fish  or  other  products  in  this  country,  but  Is  the  master  of  a  British 
vessel  engaged  solely  in  transportation  of  merchandise  twtween  two  coun- 
tries. He  further  states  that  no  license  would  appear  necessary  and  re- 
quests an  investigation  by  you  and  II  you  find  the  facts,  as  stated,  that 
you  order  a  refund  of  the  amount  paid. 

In  reply  your  attention  is  called  to  Section  1828,  Compiled  General 
Laws  of  Florida,  1927,  requiring  a  license  tax  on  fishing  boats  engaged  In 
the  fishing  Industry  in  the  salt  waters  of  the  State.  Section  1829  of  the 
same  compilation  requires  an  additional  license  tax  on  fishing  boats  of 
non-residents  engaged  in  the  fishing  industry  in  this  State.  Your  atten- 
tion is  also  called  to  Section  1S32  of  the  same  compilation,  reading  as 
follows: 

"Payment  of  this  police  license  and  the  compliance  with  the 
provisions  and  regulations  shall  be  required  of  any  and  all  ves- 
sels and  boats  engaged  in  fishing  or  freighting  fish  or  otherwise 
engaged  in  the  fish  industry,  and  all  such  license  tax  shall  be  col- 
lected by  the  shell  fish  commissioner  or  his  duly  authorized 
deputies." 

Article  I,  Section  8.  Clause  3  of  the  United  States  Constitution,  pro- 
vides that  Congress  shall  have  power  to  regtilate  commerce  with  foreign 
nations  and  among  the  several  states  and  with  Indian  tribes.  The  State 
has  no  power  to  present  any  obstacle  to  or  lay  any  burden  upon  Inter- 
state commerce,  but  it  has  power  to  adopt  regulations  respectmg  the 
transportation  of  persons  and  property  even  in  Interstate  commerce  pro- 
vided the  subject  matter  is  a  proper  pohce  regulation  and  there  is  no 
conflict  with  Federal  regulations.    See  5  R.  C.  L.  716,  Commerce.  27. 
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The  boat  license  tax  required  by  the  Florida  statutes  may  properly 
be  considered  a  police  regulation  and  Section  1832,  above  quoted,  indi- 
cates that  the  Legislature  so  considered  said  tax.  It  must  be  borne  in 
mind,  however,  that  said  Section  was  passed  in  connection  with  other 
Sections  relating  to  fishing  in  Florida  waters. 

If  the  boat  was  transporting  fish  taken  from  the  waters  of  the  State. 
I  think  that  the  State  under  its  police  powers  would  be  authorized  to 
charge  boat  license  even  though  it  was  a  foreign  vessel,  but  if  the  fiSh 
were  caught  in  foreign  waters  and  shipped  from  a  foreign  port  to  this 
State  during  the  open  season  in  this  State  and  the  Master  of  the  ship 
shows  proper  evidence  of  such  facts,  I  do  not  think  the  boat  would  be 
subject  to  such  Ucense. 

As  to  refunds  in  such  cases,  I  beg  to  say  I  do  not  know  of  any  pro- 
vision therefor  without  a  relief  act  to  be  passed  by  the  Legislature. 


November  22, 1935, 

SALT  WATER  FISH— POSSESSION  AND  SALE  OF  FROZEN  FISH  IN 
FREEZING  PLANTS  DURING  CLOSED  SEASON 

Dear  Sir- 

I  have  your  letter  of  the  15th  Instant  enclosing  communication  from 
of  Jacksonville,  Florida,  making  inquiry  if  mullet  caught  and 


stored  in  a  Licensed  warehouse  on  or  before  December  5th  can  be  moved 
out  of  the  State  during  the  closed  season  and  if  frozen  mullet  stored 
during  the  open  season  can  be  offered  for  sale  in  Florida  during  the 
closed  season. 

In  reply  l  quote  you  Section  2  of  CSiapter  10,123,  Laws  of  Florida, 
Acts  of  1925.  now  Section  1861,  Compiled  General  Laws  of  Florida,  1927, 
as  follows; 

"It  shall  be  unlawful  for  any  person,  persons,  firm  or  corpor- 
ation to  take,  have  in  his  or  their  possession,  buy,  sell,  offer  lor 
sale  or  ship  any  fresh  or  freshly  salted  mullet  or  mullet  roe  in 
this  State  between  the  first  day  of  December  of  any  year  and  the 
twentieth  day  of  January  of  the  next  succeeding  year.  The  pos- 
session of  any  fresh  or  freshly-salted  mullet,  or  any  fresh  or 
freshly-salted  mullet  roe,  by  any  person,  persons,  firm  or  corpor- 
ation, during  the  closed  season  shall  be  prima  facie  evidence  osf 
the  violation  of  this  law:  Provided,  however,  that  anyone  having 
any  fresh  or  unspllt  mullet,  or  roe  on  hand  at  the  beginning  of 
^the  closed  season  may  have  five  days  in  which  to  dispose  of 
same." 

Under  the  above  quoted  statute  It  is  my  opinion  th&t  the  inquiry 
should  be  answered  in  the  negative. 
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August  20.  1935. 

SALT  WATER  PISH— SHRIMP— IMPORTING  BY  LOCAL  FACTORY 

Bear  Sir: 

I  acknowledge  receipt  of  your  letter  of  the  19th,  in  which  you  request 
advice  as  to  whether  the  Nassau  Packing  Company,  In  Nassau vllle.  Flor- 
ida, may  laMully  buy  shrimp  in  St.  Marys,  Georgia,  brought  to  their 
Florida  factory  during  closed  season  on  shrtinp  in  Florida. 

I  beg  to  state  that  Laws  of  Florida  do  not  forbid  the  importation  of 
shrimp  lawfully  taken  out  of  the  State. 

House  Bill  122,  Chapter  17256  of  193S,  which  we  enclose,  you  will  ob- 
serve applies  to  waters  of  the  Gulf  of  Mexico  or  its  tributaries  within  the 
jurisdiction  of  the  State  of  Florida,  and  not  to  the  waters  of  the  Atlantic 
Ocean  which  touch  the  Georgia  coast. 


January  7,  1935. 

STATE  CONSERVATION  DEPARTMENT— OFFICERS  ACCEPTINQ 
APPOINTMENT  AS  U.  S.  DEPUTY  GAME  WARDEN 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  10th  ultimo,  reading  as  follows: 

"Please  advise  the  writer  if  there  is  any  law  or  any  part  of 
the  Constitution  of  the  State  of  Florida  which  prohibits  an  offi- 
cer of  the  State  Conservation  Department  from  accepting  and 
holding  an  appointment  as  a  U.  S.  Deputy  Game  Warden,  with 
or  without  compensation." 

In  reply  your  attention  is  called  to  Sections  15  and  17  of  Article  XVI 

of  the  State  Constitution,  reading  as  follows: 

"Section  15.  No  person  holding  or  exercising  the  functions 
of  any  office  imder  any  foreign  Government,  imder  the  Govern- 
ment of  the  United  States,  or  under  any  other  State,  shall  hold 
any  office  of  honor  or  profit  under  the  government  of  this  State: 
and  no  persons  shall  hold,  or  perform  the  functions  of,  more  than 
one  office  under  the  government  of  this  State  at  the  same  time: 
Provided,  Notaries  Public,  militia  officers,  county  school  officers 
uid  Commissioners  of  Deeds  may  be  elected  or  appointed  to  fill 
any  Legislative,  executive  or  Judicial  office." 

"Section  17.  No  person  shall  hold  any  office  of  trust  or  pro- 
fit under  the  laws  of  this  State  without  devoting  his  personal  at- 
tention to  the  duties  of  the  same." 


668  BIENNIAL  REPORT  OP  THE   ATTORNEY  GENERAL 

MISCELLANEOrS 

Your  attention  is  further  called  to  Section  7486,  Compiled  General 
Laws  of  Fiorida,  1927,  reading  as  follows: 

"It  shall  be  unlawful  for  any  officer.  State,  county  or  muni- 
cipal, or  any  public  appointee,  or  any  deputy  of  any  such  officer 
or  appointee,  to  exact  or  accept  any  reward,  compensation,  or 
other  remuneration  other  than  those  provided  by  law,  from  any 
person  whatsoever  for  the  performance,  non- performance  or  vio- 
lation of  any  law,  rule  or  regulation  that  may  be  incumbent  upon 
the  said  officer  or  appointee  to  administer,  respect,  perform,  exe- 
cute or  to  have  executed;  Provided,  that  nothing  herein  shall 
be  construed  so  as  to  preclude  a  sheriff  or  his  deputies,  city  mar- 
shall  or  policeman  from  accepting  rewards  or  remuneration  for 
services  performed  in  apprehending  any  criminal." 

Under  the  provisions  of  Chapter  16.178,  Laws  of  Florida,  Acts  of  X933, 
the  Supervisor  of  Conservation  would  appear  to  be  an  officer.  State 
Game  Wardens  and  other  agents  appointed  under  the  provisions  of  said 
Act  would  appear  to  be  employees  and  not  officers.  United  States  Deputy 
Game  Wardens  appear  to  be  employees  and  not  officers. 

I  find  no  constitutional  or  statutory  prohibitions  against  an  officer 
of  the  State  Conservation  Department  or  its  employees  accepting  and 
holding  an  appointment  as  United  States  Deputy  Game  Warden  with  or 
without  compensation,  but  in  my  view  the  same  would  be  contrary  to 
public  policy.  The  above  quoted  constitutional  provisions  and  statute 
indicate  the  policy  of  the  State  with  reference  to  officers  holding  more 
than  one  office  and  with  reference  to  acceptance  of  compensation  in  ad- 
dition to  the  compensation  of  the  office  held.  It  would  appear  to  be 
contrary  to  public  policy  for  employees,  whose  full  time  is  presumed  to 
be  taken  up  in  the  discharge  of  the  duties  of  their  positions,  to  accept 
other  apoiotments  or  other  remunerations  for  service  when  officers  are 
prohibited  to  do  so. 
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SECTION  1 

INDICTMENTS  AND  INFORMATIONS 

April  1.  1&3S. 

CRIMINAL  PROCEDURE— INFORMATIONS  BY  STATE  ATTORNEY 
FOR  COUNTY  COURT 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  25th  ultimo,  enclosing  copy  of 
proposed  Act  authorizing  state  Attorneys  to  file  informations  for  mis- 
demeanors in  counties  where  there  is  a  County  Court  and  providing  lor 
docketing  the  same. 

In  reply  I  beg  to  say  I  have  gone  over  said  bill  and  find  the  same  to 
be  in  very  good  form.  In  this  connection,  however,  your  attention  is 
called  to  Section  29  of  Article  V  of  the  State  Constitution,  which  pro- 
vides that  County  Courts  in  counties  where  criminal  courts  are  estab- 
lished shall  have  no  criminal  Jurisdiction.  It  might  be  well  to  add  the 
words  "having  criminal  jurisdiction"  after  the  words  "County  Court*' 
where  it  first  appears  in  the  title  of  the  Act  and  after  the  same  words  at 
the  end  of  the  first  sentence  in  Section  1. 

Aside  from  the  matter  of  form  of  tbe  proposed  bUl  your  attention  is 
called  to  Section  18  of  Article  V  of  the  State  Constitution  making  the 
Prosecuting  Attorney  for  such  County  Coiarts  a  constitutional  officer 
whose  duties  are  to  be  prescribed  by  law  and  who  under  Section  8383, 
Compiled  General  Laws  of  Florida.  1927.  is  given  authority  to  file  In- 
formations. I  am  not  satisfied  in  my  mind  that  the  Courts  would  uphold 
a  bill  giving  State  Attorneys  the  above  proposed  power  since  the  County 
Courts  have  their  own  prosecuting  officers  under  the  Constitution.  It 
might  be  urged  that  if  such  a  statute  should  be  legal  County  Prosecuting 
Attorneys  might  also  be  authorized  to  draw  informations  for  the  Circuit 
Courts. 

These  remsurks  are  not  to  be  considered  as  an  opinion  from  this  of- 
fice but  only  the  statement  of  some  questions  which  have  arisen  In  my 
mind  in  going  over  the  matter  and  which  I  thought  you  might  wish  to 
look  into  before  submitting  your  Bill  to  the  Legislature. 


February  4,  193S. 

INFORMATIONS  FILED  DURING   COURT   VACATION 

Dear  Sir: 

This  refers  to  your  favor  of  January  twenty-ninth,  wherein  you  raise 
the  question  as  to  whether  or  not  a  State  Attorney  has  the  right  to  fUe 
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an  information  during  the  vacation  of  the  Court  In  which  the  informa- 
tion may  be  filed. 

It  is  my  opinion  that,  taking  the  entire  amendment  and  construing 
the  entire  context,  it  was  the  intention  of  the  Legislatmre  to  give  the 
State  Attorney  the  power  and  authority  to  file  an  informaion  at  any 
time,  during  vacation  or  at  any  time;  and  I  believe  this  is  the  construc- 
tion placed  upon  this  by  the  various  State  Attorneys,  and  until  some 
Court  rules  otherwise,  I  would  suggest  that  you  follow  this  procedure. 
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October  30,  1935. 

CIRCUIT  JtlDGES— OPPICE  SUPPLIES— APPROPRIATIONS 

Dear  Sir: 

I  have  your  letter  of  the  23rd  Inst.,  referring  to  Section  4871,  Com- 
piled General  Laws  of  Florida,  1927.  providing  for  the  Judge  of  the  Cir- 
cuit Court  at  each  terms  of  the  Court  to  make  written  requisition  upon 
the  Sheriff  for  such  stationery  or  other  articles  as  he  may  deem  necessary 
for  the  use  of  the  Court  which  the  Sheriff  shall  secure  at  the  eicpense  of 
the  State,  You  majce  inquiry  if  requisitions  for,  and  the  purchase  of, 
letter  heads,  envelopes  and  stamps  for  the  Circuit  Judges  are  authorized 
under  said  section  and  if  payment  therefor  may  be  made  under  the  Gen- 
eral Appropriation  Act.  from  the  fund  appropriated  for  necessary  and 
re^lar  expenses  of  the  judicial  department. 

In  reply  I  beg  to  say  in  ray  opinion  requisitions  are  authorised  under 
said  Section  and  may  be  paid  under  the  General  Appropriation  Act  ot 
1935  under  said  fund  appropriated  for  necessary  and  regular  expenses 
of  the  judicial  department. 


September  17,  193S, 

SALARIES  OP  CIRCUIT  JUIX3ES  OF  THE  SIXTH  JUDICIAL  CIRCUIT 

Deor  Sir: 

In  your  letter  of  the  17th  instant  you  request  opinion  as  to  whether 

the  Honorable and  the  Honorable  — — are  now  entitled 

to  receive  compensation  as  Judges  of  the  Sixth  Judicial  Circuit  for  the 
months  of  July  and  August.  1935.  You  also  ask  whether  the  Honorable 
is  entitled  to  receive  compensation  as  Judge  of  the  Sixth  Ju- 
dicial Circuit. 

In  the  opinion  of  the  Court  filed  September  12.  1935.  in  the  case  of 
State  of  Florida  ex  rel  Gary  D,  Landls,  Relator,  vs.  John  U.  Bird,  Respon- 
dent, and  John  I.  Viney,  Claimant,  the  Court  held  that  the  Honorable 
John  U.  Bird  is  the  constitutional  Judge  of  the  Sixth  Judicial  Circuit  and 
is  entitled  to  hold  such  office  until  his  successor  is  duly  qualified,  and 
that  his  successor  can  only  be  duly  qualified  by  appointment  by  the  Gov- 
ernor and  confirmation  by  the  Senate.  This  entitles  him  to  his  salary  as 
fixed  by  law  for  the  months  of  July  and  August,  and  continuously  there- 
after so  long  as  he  shall  hold  the  office  of  constitutional  Judge  of  the 
Sixth  Judicial  Circuit. 
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"Hie  Court  also  held  that  the  Honorable  John  I.  Viney  is  an  additional 
Judge  of  the  Sixth  Judicial  Circuit  and  may  continue  in  office  as  such 
additional  Circuit  Judge  imtil  the  end  of  the  term  into  which  he  was  ap- 
iwinted  on  August  21.  1934.  He  is  therefore  entitled  to  the  salary  fixed 
by  law  for  Circuit  Judges  for  the  months  of  July  and  August,  and  con- 
tinuously thereafter  until  the  end  of  the  term  into"  which  he  was  appoint- 
ed August  21,  1934.  unless  he  should  sooner  relinquish  the  same. 

Judge  T.  Frank  Hobson  is  an  additional  Judge  of  the  Sixth  Judicial 
Circuit  and  is  entitled  to  the  salary  fixed  by  law  for  Circuit  Judges  until 
his  successor  is  duly  qualified  or  until  he  relinquishes  such  office. 

Tlie  judgment  of  the  Court  in  the  case  above  referred  to  was  entered 
on  the  day  the  opinion  was  filed,  but  will  not  be  certified  until  the  ex- 
piration of  fifteen  days  therefrom.  Fifteen  days  is  allowed  for  the  filing 
of  petition  for  rehearing.  If  no  petition  or  rehearing  Is  filed  within  that 
time,  then  the  judgment  of  the  Court  will  be  certified,  and  that  will  au- 
thorize action  thereon. 

I  suggest,  therefore,  that  the  salaries  of  Judge  Bird  and  Judge  Viney 
be  not  paid  until  the  judgment  of  the  Court  is  certified  by  the  Clerk. 


May  29,  1935. 

OmCEBB'  TERM  OF  OFFICE — COMMISSION  FOR  UNEXPIRED 
TERM— CONSTITUTIONAL    CIRCUIT    JUDGE,    DUVAL 
COUNTY,  CONSTITUTION,  ARTICLE  V,  SECTION  42 

Dear  Sir: 

This  acknowledges  receipt  of  your  communication  wherein  you  ask 
for  my  opinion  as  to  the  date  of  expiration  of  the  term  for  which  a  com- 
mission may  now  be  issued  for  the  Constitutional  Judge  of  the  Circuit 
Court  of  Duval  County,  provided  for  by  Section  42  of  Article  V  of  the 
Constitution. 

In  reply  thereto,  I  beg  to  advise  that  this  additional  circuit  judge  was 
provided  for  by  the  above  constitutional  provision  adopted  at  the  general 
election  in  1912.  An  examination  of  the  records  of  the  Secretary  of  State 
discloses  that  the  first  commission  was  issued  December  3.  1912.  Under 
the  decisions  of  our  Supreme  Court  in  State  ex  rel  Hodges  vs.  Amos,  133 
So.  623,  and  State  ex  rel  Davis  vs.  ColUns,  134  So.  595,  the  cycle  of  the 
terms  began  December  3.  1912,  the  term  being  six  years.  The  commis- 
sion of  Judge  Simmons  would  have  expired,  and  legally  so,  December  3, 
1936,  The  commission  of  the  present  incumbent  who  was  commissioned 
upon  the  death  of  Judge  Simmons  runs  until  the  end  of  the  present  ses- 
sion of  the  Senate,  which  was  also  legally  proper. 

Any  commission  issued  now  should  therefore  be  for  the  unexpired 
terra  and  terminate  December  3,  1936. 
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Ma7  20.  1935. 

TERM  OF  OFFICE  OF  CIRCtrTT  JTHDOE  OP  SEVENTH  JUDICIAL 

CIRCUIT 

Dear  Sir: 

Complying  with  your  oral  request  for  my  opinion  as  to  explratioo  of 
term  of  office  of  the  Circuit  Judge  of  the  Seventh  Judicial  Circuit  of 
Florida,  I  would  state  that  it  Is  my  opinion  that  the  term  of  office  of  the 
Circuit  Judge  is  determined  by  the  six  year  cycles  beginning  with  the 
first  date  when  the  office  was  filled.  I  am  basing  this  opinion  on  the  de- 
cision of  the  Supreme  Court  of  Florida  in  the  case  of  the  State  of  Flor- 
ida vs.  Amos,  101  Fla.  page  114.  the  same  case  being  reported  in  133  So. 
page  623.  You  will  note  that  the  first  head-note  of  the  decision  reads 
as  follows: 

"Unless  otherwise  duly  provided,  where  an  office  is  created 
the  term  begins  when  the  office  is  first  filled." 

This  opinion  in  effect  holds  that  subsequent  terms  begin  and  expire 
on  like  dates  and  for  like  periods  as  the  first  legal  term,  thus  continuing 
a  regular  cycle  unless  changed  by  law.  The  t«rm  of  office  of  the  Circuit 
Judge  of  the  Seventh  Judicial  Circuit  under  the  present  Constitution  be- 
gan May  5th,  1887.  Figuring  the  various  terms  of  office  Since  that  time 
at  six  year  cycles,  the  present  term  would  expire  May  5th,  1935.  It  is  my 
opinion  that  the  cycle  of  the  term  of  office  computing  from  the  time  when 
the  office  was  first  filled  controls  the  termination  of  the  term  of  office 
rather  than  the  Commission. 


June  13,  1936. 

CIRCOIT  JUDGES,  COMMISSION 

Dear  Sir: 

Replying  to  your  letter  of  the  12th  Instant,  I  beg  to  advise  that  under 
the  provisions  of  Section  14  of  Article  XVI  of  the  Constitution  of  Florida, 
you  will  continue  in  office  after  the  expiration  of  your  Commission  as 
Judge  of  the  Sixteenth  Judicial  Circuit,  until  the  effective  date  of  your 
new  Commission,  unless,  of  course,  a  new  Commission  should  be  Issued  to 
you  for  the  old  Sixteenth  Circuit,  which  I  assume  wUl  not  be  done. 
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Jvly  31,  1935. 

SALARIES  OF  STATE  ATTORNETYS  AND  ASSISTANT  STATE 

ATTORNEYS 

Dear  Sir: 

I  have  your  letter  of  the  I7th  instant,  transmitting  your  analysis  of 
Senate  Bill  No.  4  of  1935,  relating  to  the  re-districting  of  Circuit  Courts. 
showing  the  number  of  Circuit  Judges,  State  Attorneys  and  Assistant 
State  Attorneys  for  each  Circuit,  together  with  the  salary  of  each,  and 
making  inquiry  as  to  the  correctness  of  such  statement. 

In  reply  I  beg  to  say  that  said  statement  appears  to  show  correctly 
the  number  of  Circuit  Judges,  State  Attorneys  and  Assistant  State  At- 
torneys, as  well  as  the  salary  of  Circuit  Judges. 

With  reference  to  the  salaries  of  Assistant  State  Attorneys,  I  find 
that  your  statement  appears  to  be  correct  for  all  Circuits  except  Circuit 
Number  Four.  Your  statement  shows  the  salary  for  the  Assistant  State 
Attorney  in  said  Circuit  to  be  $4500.00,  which  is  in  Une  with  Chapter  17.- 
264.  Acts  of  1935,  which  was  signed  and  became  effective  on  May  31,  1935. 
You  will  note  however,  that  the  salary  of  this  Assistant  State  Attorney  is 
fixed  at  $3,000.00  under  the  provisions  of  Chapter  16.784  of  1935,  approved 
June  1.  1935.  It.  therefore,  appears  that  Chapter  16,784  supersedes  Chap- 
ter 17,264  as  to  this  particular  Circuit  and  that  $3,000.00  instead  of  $4,- 
500.00  is  the  salary  authorized  by  law  for  the  Assistant  State  Attorney, 

Your  statement  of  salaries  of  State  Attorneys  appears  to  be  correct 
as  to  all  Circuits  except  the  Sixth,  Tenth,  Thirteenth  and  Fourteenth 

Circuits, 

As  to  the  Sixth  Circuit  your  statement  shows  a  salary  of  $4500.00 
for  the  State  Attorney.  The  salary  in  this  Circuit  for  the  State  Attorney 
appears  to  be  governed  by  Chapter  15,859,  Acts  of  1935.  under  which  the 
correct  amount  would  be  $3,000.00. 

As  to  the  tenth  Circuit  your  statement  shows  a  salary  of  $4800.00  for 
the  State  Attorney.  Chapter  15,859  of  1935  appears  to  govern  in  this 
Circuit  and  the  correct  amount  appears  to  be  $4,500.00, 

As  to  the  Thirteenth  Circuit  your  statement  shows  a  salary  of 
$4800.00  for  the  State  Attorney.  The  salary  of  such  officer  in  this  Cir- 
cuit appears  to  be  governed  by  Chapter  15,859  of  1935  and  the  correct 
amount  appears  to  be  $4500.00. 

As  to  the  Foiu-teenth  Circuit  your  statement  shows  the  salary  of  the 
State  Attorney  to  be  $4500.00,  which  is  in  line  with  Chapter  17,263,  Acts 
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of  1935,  signed  and  effective  on  June  7,  1935.  You  will  note,  however, 
that  Chapter  17,262  of  1935  was  signed  and  effective  on  the  same  date 
and  that  the  salary  for  State  Attorney  in  this  Circuit  Is  fixed  under  said 
Act  at  $4800.00.  Since  both  Acts  were  signed  and  effective  on  the  same 
date,  It  Is  my  opinion  that  the  State  Attorney  In  this  Circuit  is  entitled 
to  receive  the  sum  of  $4800.00  per  annum. 

The  above  opinion  applies  to  the  new  set-up  under  the  1935  re -dis- 
tricting act  and  to  salaries  under  such  new  set-up.  The  salaries  of  offi- 
cers holding  over  under  Section  45  of  Article  5  of  the  State  Constitution 
wUl  be  the  same  as  heretofore  under  the  old  set-up  unless  salary  statutes 
of  1935  when  applied  to  Circuits  under  the  old  set-up  should  alter  the 
same. 

August  12,  1935. 

SALARIES  OP  STATE  ATTORNEYS  AND  ASSISTANT  STATE 

ATTORNEYS 

Dear  Sir: 

After  further  and  more  mature  consideration  I  wish  to  correct  my 
letter  to  you  under  date  of  the  31st  ultimo,  relating  to  salaries  of  State 
Attorneys  and  Assistant  State  Attorneys  and  to  say  in  my  opinion  the 
salary  of  the  State  Attorney  of  the  Sixth  Judicial  Circuit  should  be 
$4500.00  Instead  of  $3,000.00. 


September  20.  1935. 

m 

SALARIES— STAT^  ATTORNEYS  AND  ASSISTANT  STATE 
ATTORNEYS 

Dear  Sir: 

On  July  31,  1935,  I  wrote  you  with  reference  to  salaries  of  State 
Attorneys  and  Assistant  State  Attorneys.  The  third  paragraph  of  said 
letter  reads  as  follows: 

"With  reference  to  the  salaries  of  Assistant  State  Attorneys, 
I  find  that  your  statement  appears  to  be  correct  for  all  Circuits 
except  Circuit  Number  Four.  Your  statement  shows  the  salary 
for  the  Assistant  State  Attorney  in  said  Circuit  to  be  $45.00.00. 
which  is  in  line  with  Chapter  17,264,  Acts  of  1935,  which  was 
signed  and  became  effective  on  May  31,  1935.  You  wiU  note, 
however,  that  the  salary  of  this  Assistant  State  Attorney  Is  fixed 
at  $3,000.00  imder  the  provisions  of  Chapter  16,784  of  1935. 
approved  June  1,  1935.  It  therefore,  appears  that  Chapter  16,784 
supersedes  Chapter  17.264  as  to  this  particular  Circuit  and  that 
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$3,000.00  instead  of  $4,500.00  ts  the  saiar^r  authorized  by  law 
for  the   Assistant   State   Attorney." 

The  decision  of  our  Supreme  Court  in  the  case  of  State  ex  rel.  vs. 
Bird  was  to  the  effect  that  the  purpose  of  Senate  BUI  No.  4,  Chapter 
17.085,  Acts  of  1935,  redistricting  Judicial  Circuits  was  to  reapportion 
and  reduce  the  number  of  Circuits.  It,  therefore,  appears  that  Circuits 
in  existence  under  prior  laws,  which  were  left  undisturbed  under  said 
redlstricting  act,  were  not  creations  of  said  Chapter  17,065,  but  were 
merely  continued  as  formerly  existing.  By  reference  to  the  tlUe  oX 
Chapter  16,784,  Acts  of  1935,  relating  to  Assistant  State  Attorneys,  you 
will  note  that  said  Act  applies  only  to  Assistant  State  Attorneys  In 
those  Judicial  Circuits  created  under  the  provisions  of  Section  45  of 
Article  V  of  the  State  Constitution.  "Hie  Fourth  Judicial  Circuit  does 
not  appear  to  have  been  created  under  said  constitutional  provision,  but 
was  continued  under  Chapter  17085,  as  formerly  created  under  prior 
statutes.  I  find  also  that  the  present  State  Attorney  in  the  Fourth 
Judicial  Circuit  holds  his  office  under  prior  statutes  and  under  com- 
mission issued  prior  to  the  adoption  of  said  constitutional  amendment. 

In  view  of  the  above  I  wish  to  correct  the  third  paragraph  of  my 
letter  to  you  under  date  of  July  31,  1935,  above  auoted,  and  to  say 
in  my  opinion  Chapter  16,784,  Acts  of  1935.  does  not  supersede  Chapter 
17,264,  Acts  of  1935.  with  reference  to  the  present  Assistant  State  At- 
torney of  the  Fourth  Judicial  Circuit  and  that  under  the  provisions  of 
said  last  mentioned  statute  his  salary  Is  $4500.00  per  annum  instead 
of  $3,000.00  per  annum. 

October  25,  1935. 

ASSISTANT  STATE  ATTORNEYS— TRAVEUNG  EXPENSE 

Dear  Sir: 

I  have  your  letter  of  the  22nd  inst.,  making  inquiry  if  Assistant 
State  Attorneys  are  entitled  to  reimbursement  for  actual  and  necessary 
expenses  incurred  by  them  in  counties  other  than  those  in  which  they 
reside. 

In  reply  I  beg  to  say  that  under  the  reasoning  and  decision  of  our 
Supreme  Court  In  the  case  of  State  ex  rel.  Parker  v.  Lee,  113  Fla.  40, 
151  So.  491,  construing  the  general  appropriation  act.  Chapter  15.858 
of  1933,  with  reference  to  expenses  of  State  Attorneys,  it  is  my  opinion 
that  the  appropriation  for  "necessary  and  regular  expenses"  under 
the  heading  of  "Judicial  Department"  in  the  general  appropriation 
act  of  1935,  Chapter  16,772,  covers  necessary  and  regular  expenses  of 
Assistant  State  Attorneys  incurred  in  the  discharge  of  their  official 
duties  in  counties  other  than  those  in  which  they  reside. 
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November  26,  1935. 

STATE  ATTORNEYS— PAYMENT   DP  OFFICE  RENTAL  AND 

STENOGRAPHERS'   SALARY — CHAPTER    17264, 

ACTS  OP  1935 

Dear  Sir: 

This  acknowledges  your  communication  of  November  13,  1935,  where- 
in you  inquire  whether  or  not  a  State  Attorney  is  entitled  to  receive 
money  from  the  State  to  pay  rental  for  their  offices  or  salaries  for 
their  stenographers. 

You  mention  the  above  Act,  but  the  question  of  the  repeal  of  any 
prior  acts  thereby  is  not  involved  as  I  see  the  question  you  propound. 

It  is  my  opinion  that,  absent  any  special  statute,  (see  for  example 
Chapter  17261,  Acts  of  1935).  there  is  no  authority  for  the  State  to 
pay  out  of  State  moneys  office  expenses  or  rental  or  salaries  of 
stenographers  for  a  State  Attorney.  Such  special  acts  in  most  Instances, 
as  the  one  last  mentioned,  provide  for  payment  by  the  County  and  not 
by  the  State. 

December  20,  1935. 

SALARIES  OP  STATE  ATTORNEYS— OLD  17TH  (HRCUIT 

Dear  Sir: 

This  acknowledges  your  communication  of  December  10.  1935,  with 

which  you  enclose  letter  from  Hon.  ,  former  State  Attorney 

of  the  17th  Judicial  Circuit,  and  various  correspondence  relative  to  the 
matter  treated  in  his  letter. 

You  request  my  opinion  as  to  whether  or  not,  since  the  decision 
of  the  Supreme  Court  of  Florida,  In  the  case  of  State  of  Florida,  ex 
rel.,  H.  P.  Mohr,  against  J.  M.  Lee.  as  Comptroller,  I  am  of  the  view 

that   Mr.   would   be    entitled    to    receive   additional   salary   as 

stated  in  his  letter. 

The  correspondence  submitted  discloses  that  Mr. was  State 

Attorney  of  said  circuit  from  the  10th  of  June,  1927,  to  the  24tb  of 
June,  1931;  that  according  to  the  Federal  Census  of  AprU  1,  1930,  this 
circuit  was  shown  to  have  a  population  in  excess  of  sixty  thousand,  I 
am,  therefore,  of  the  opinion  that  from  April  1,  1930,  until  the  expira- 
tion of  his  term  of  office,  Mr,  became   and  was   entitled   to 

receive  additional  compensation  in  such  amount  as  to  place  him.  for 
such  period  of  time,  on  the  salary  basis  of  $5400  per  annum,  as  provided 
by  Chapter  12275,  Acts  of  1927,  in  the  light  of  the  decision  of  the 
Supreme  Court  in  the  case  above  referred  to,  which  was  decided  De- 
cember 3,  1935, 
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While  there  are  some  factual  dillerences  between  the  situation  there 

presented  and  the  situation  with  respect  to  Mr.  ,  I  am  of  the 

opinion  that  these  differences  are  distinctions  without  a  real  difference. 
I,  therefore,  answer  your  inquiry  in  the  affirmative.  However,  your  com- 
putation as  to  the  additional  salary  should  be  for  the  period  of  time 
between  the  date  of  the  1930  Federal  Census  and  the  date  of  expiration 
of  Mr.  tezm. 

January  9,  1936. 

ASSISTANT   STATE   ATTORNEYS— RESIDENCE— COUNTY 
PROSECUTING  ATTORNEY— POWER   OF  COUNTY 

COMMISSIONERS 

Dear  Sir: 

I  have  your  letter  of  the  1st  instant  making  two  inquiries  as  follows: 

(1)  Can  the  Board  of  County  Comm_iMioners  of  Nassau 
County  dispense  with  the  services  of  County  Prosecuting  At- 
torney for  the  County  Judge's  Court  of  Nassau  County?  Has 
the  board  authority  to  pay  said  Prosecuting  attorney  whatever 
salary  or  fees  that  they  deem  proper? 

(2)  Assuming  that  the  State  Democratic  Executive  Commit- 
tee decides  to  place  the  Assistant  State  Attorney  tor  the  Fourth 
Judicial  Circuit  in  the  June  Primary,  please  advise  whether  or 
not.  under  existing  law,  a  qualified  elector  of  Duval  County. 
would  be  eligible  for  the  appointment  if  he  received  the  nomi- 
nation?" 

In  reply  to  your  first  inquiry  I  quote  you  Sections  2155  and  2156. 
Compiled  General  Laws  of  Florida,  1927,  which  appear  to  be  the  only 
statutes  on  the  subject  of  your  inquiry.  The  language  of  these  statutes 
is  so  clear  that  no  special  construction  appears  necessary.  They  read 
as  follows: 

2155.  "The  board  of  county  commissioners  of  the  several  and  re- 
spective counties  of  the  State  of  Florida  wherein  there  shall  be  no  county 
court  or  criminal  court  of  record  or  court  of  record  for  the  trial  of 
criminal  causes  are  hereby  empowered  and  required  to  employ  an  attorney 
at  law  to  prosecute  all  persons,  firms  and  corporations,  charged  with 
the  commission  of  any  kind  of  offense  against  the  laws  of  the  State  in 
or  before  the  county  judge's  court," 

2156.  "The  compensation  of  the  attorney  so  employed  by  the  county 
commissioners  as  provided  by  section  2155  shall  be  not  less  than  three 
hundred  dollars  or  more  than  six  hundred  dollars  per  annum,  payable 
monthly,  and  in  addition  thereto  said  attorney  shall  be  entitled  to  and 
shall  receive  the  same  fees  for  conviction  as  are  now  or  may  hereafter 
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be  provided  by  law  for  attorneys  In  county  courts  as  conviction  fcM 
in  cases  prosecuted  before  county  court.  Said  conviction  fees  to  be  taxed 
as  part  of  the  cost  in  each  case  in  which  such  conviction  shall  be  had 
before  the  court  of  the  county  judge.  Said  compensation  and  fees  shall 
be  payable  out  of  the  fine  and  forfeiture  fimd  of  the  county." 

Answering  your  second  inquiry  It  appears  that  Chapter  18.784.  Lawt 
of  Florida.  Acts  of  1935,  is  the  statute  controlling  tn  such  matter.  Satti 
Act  provides  for  the  appointment  of  Assistant  State  Attorneys  In  the 
Judicial  Circuits  of  the  State  and  Section  2  of  said  Act  contains  thi 
following!  language: 

"  •  •  •  and  in  the  Fourth  Judicial  Circuit  either  the  8Ut« 
Attorney  or  the  Assistant  State  Attorney  shall  reside  in  Nassau 
County  or  Clay  County.  •  •  "* 

You  will  note  that  the  above  language  contains  nothing  with  reference 
to  residence  before  or  at  the  time  of  appointment  but  only  provides  that 
the  State  Attorney  or  the  Assistant  State  Attorney  shall  reside  In  Nassau 
County  or  Clay  County.  It  would,  therefore,  appear  that  appointments 
could  be  made  from  any  County  In  the  Circuit  but  after  appoinuncnt 
their  residence  should  conform  to  the  statute. 


January  18.  193S. 

STATE    ATTORNEYS— EXPENSES— COURT    REPORTER'S    PEE    FOR 

TAKING  TESTIMONY 

Dear  Sir: 

I  am  In  receipt  of  your  letter  of  the  3rd  instant,  enclosing  bill  from 

Hon. .  State  Attorney,  In   the  sum  of  468.03.  which  includes 

an  Item  of  $6.47  for  transcript  of  testtmony  In  a  cas«.  which,  as  shown 
by  the  affidavit  of  the  State  Attorney  attached,  was  Incurred  for  the 
purpose  of  having  the  testimony  of  the  defendant  In  said  case  tor  use 
at  the  next  trial  of  said  defendant  with  the  purpose  In  view  of  Im- 
peaching his  testimony  at  the  next  trial  hi  the  event  It  should  be  dif- 
ferent from  the  testimony  given  by  him  at  his  former  trial,  and  that 
said  transcript  of  testimony  was  not  in  the  nature  of  stenographic  services 
but  more  in  the  nature  of  documentary  evidence  for  use  at  the  subse- 
quent trial  and  was  of  no  benefit  to  the  State  Attorney  except  for 
official  use. 

You  make  inquiry  If  the  above  mentioned  item  of  $6A1  Is  a  legiti- 
mate expense  charge  and  should  be  paid  by  the  State  of  Florida, 

In  reply  I  beg  to  say  that  in  consideration  of  the  above  mentioned 
affidavit  accompanying  said  bill  for  expenses  and  tn  view  of  the  decision 
of  our  Supreme  Court  in  the  case  of  State  ex  r«l.  Parker  vs.  hte,  151  So. 
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491,  it  is  my  opinion  that  said  item  of  $6.47  is  a  legitimate  expense  and 
should  be  paid  by  the  State  of  Florida. 

gnclosed  find  am  papers  attached  to  your  letter  returned  herewith. 


July  5,  1935. 

HODSE  BILL  NO.  1479.  CHAPTER  16184.  ACTS  OF  1935,  STATE 
ATTORNEYS,   ASSISTANTS 

Dear  Sir: 

At  your  request  I  shall  give  you  my  construction  of  the  statute 
applicable  to  the  appointment  of  an  Assistant  State  Attorney  for  the 
Fourth  Judicial  Circuit,  and  the  tenure  of  his  office,  and  also  as  to 
whether  such  Assistant  State  Attorney  will  have  to  be  re- appointed  and 
re-commissioned  under  House  Bill  No,  1479. 

I  have  had  some  difficulty  in  reaching  a  definite  conclusion  as  to 
the  applicable  provisions  of  law  in  this  respect,  but  after  giving  careful 
consideration  to  the  subject,  I  have  reached  the  following  conclusions: 

fa)  "Hiere  can  be  only  one  Assistant  State  Attorney  for  the 
Fourth  Judicial  Circuit. 

(b)  House  Bill  1479  does  not  provide  for  the  appointment  by 
Governor  of  an  Assistant  State  Attorney  for  the  Fourth 
Circuit,  nor  fix  his  term  of  office,  nor  his  compensation. 

(c)  The  Assistant  State  Attorney  for  the  Fourth  Judicial  Cir- 
cuit is  appointive  by  the  Governor  under  Chapter  11830, 
Acts  of  1927.  as  amended  by  Chapter  15859.  Acts  of  1933. 
which  is  still  in  existence,  except  as  to  salary. 

(d)  The  salary  of  the  Assistant  State  Attorney  of  the  Fourth 
Judicial  Circuit  is  fixed  by  Senate  Bill  No.  920  or  Chapter 
17264,  Acts  of  1935,  at  *4.500.00. 

Referring  to  Section  1  of  House  Bill  1479,  it  is  observed  that  in  aU 
judicial  circuits  having  not  more  than  seven  counties,  there  shall  be 
appointed  one  Stat«  Attorney,  but  it  Is  not  stated  by  whom  this  appoint- 
ment is  to  be  made.  However,  this  is  provided  for  in  Sections  3  and  5 
of  the  Act,  as  to  all  circuits  other  than  the  Fourth  Section  3  provides 
that  in  all  circuits  having  a  population  of  less  than  190,000,  according 
to  the  last  State  census,  it  shall  be  the  duty  of  the  Governor,  by  and 
with  the  consent  of  the  Senate,  to  appoint  Assistant  State  Attorneys, 
This  does  not  fit  the  Fourth  Circuit,  because  its  population,  according 
to  the  last  State  census,  exceeds  190,000, 

Section  5  provides  that  in  all  judicial  circuits  having  a  total  popu- 
lation of  more  than  190,000.  according  to  the  last  State  census,  and  having 
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four  Circuit  Judges,  and  wherein  one  of  the  counties  of  said  circuit 
shall  have  a  total  population  of  180,000,  according  to  the  last  State 
census,  the  Governor  shall  appoint  two  Assistant  State  Attorneys.  This 
does  not  fit  the  Fourth  Circuit,  because  It  has  no  county  the  population 
of  which  is  more  than  180,000,  according  to  the  last  State  census. 

It  appears,  therefore,  th&t  provision  was  made  in  House  Bill  1479 
for  the  appointment,  tenure  of  office,  powers  and  duties,  and  compensa- 
tion of  Assistant  State  Attorneys  in  all  circuits  except  the  Fourth. 

Senate  Bill  920  or  Chapter  17264  fixes  the  salary  of  Assistant  State 
Attorneys  in  all  circuits  having  a  population  of  more  than  ITS.OOO.  at 
$4,500.00  per  annum. 

Chapter  10267,  Acts  of  I92b,  as  amended  by  Chapter  1S859,  Acts 
of  1933,  does  not  now  fit  the  Fourth  Circuit,  because  the  Fourth  Circuit 
has  more  than  three  Circuit  Judges. 

Chapter  11830,  Acts  of  1927.  as  amended  by  Chapter  15859,  Acts 
of  1933,  the  same  being  Section  4759  C.  G.  L.  Supplement,  does  fit  the 
Fourth  Judicial  Circuit,  except  as  to  salary,  because  that  circuit  has 
more  than  100,000  papulation,  according  to  the  last  preceding  State  or 
Federal  censits,  and  has  two  or  more  circuit  Judges.  The  provisions  of 
the  Act  are  not  in  conflict  with  the  provisions  of  House  Bill  No.  1479, 
because  there  was  no  provision  made  in  House  Bill  1479  as  to  the  Fourth 
Circuit.  Therefore,  Section  7  of  House  Bill  1479  does  not  repeal  Section 
4759  C.  G.  L.  Supplement. 

Section  4759  C.  G.  L.  Supplement  provides  that  the  term  of  office 
of  the  Assistant  State  Attorneys  appointed  thereunder  shall  expire  with 

that  of  the  State  Attorney  of  the  circuit. 

It  is  my  opinion  that  the  Assistant  State  Attorney  for  the  Fourth 
Judicial  Circuit  must  and  does  bold  imder  Section  4759  C.  O.  L.  Supple- 
ment, and  since  his  term  of  office  e:qiires  with  that  of  the  State  Attorney 
of  the  circuit,  there  is  not  now  a  vacancy  in  said  office  to  be  filled, 
and  that  he  is  not  required  to  be  re -appointed  or  re-commissioned  untU 
the  expiration  of  the  term  of  office  of  the  State  Attorney  for  said  circuit. 

This  expresses  my  opinion  fully  on  the  applicable  provisions  of  law 
in  relation  to  the  Question  stated. 


January  5,  193S. 

STATE    ATTORNEYS,    COMMISSIONS    ON   COLLECTIONS 

Dear  Sir-' 

I  have  your  Inquiry  as  to  whether  the  commission  of  10%  allowed 
to  State  Attorneys  on  monies  collected  by  him  on  account  of  any  claim 
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prosecuted  or  compromised  by  him  under  the  provisions  of  Section  4767, 
Compiled  General  Laws  of  Florida.  1927,  has  been  affected  by  Chapter 
15.859,  Laws  of  Florida,  Acts  of  1933,  fixing  the  salaries  of  State  At- 
torneys and  other  officers. 

In  reply  your  attention  is  called  to  Section  4739,  Compiled  General 
Laws  of  Florida.  1927,  which  makes  it  the  duty  of  the  State  Attorney 
to  prosecute  or  defend  on  behalf  of  the  State  all  suits  in  which  the 
State  Is  e  party.  This  Section  you  will  note  requires  certain  duties  with- 
out providing  for  any  compensation  therefor  in  said  section. 

Your  attention  is  further  called  to  the  following  paragraph  im- 
mediately following  the  stipulation  of  salaries  to  State  Attorneys  in 
Section  1  of  Chapter  15,859,  Laws  of  Florida,  Acts  of  1933: 

"The  above  amount  so  fixed  shall  be  the  only  compensation 
to  be  allowed  for  all  services  rendered  by  State  Attorneys." 

In  view  of  the  fact  that  State  Attorneys  are  required  to  represent 
the  State  in  suits  and  in  view  of  the  above  quoted  paragraph  limiting 
their  compensation  to  the  salaries  stipulated  fii  Chapter  15,859.  It  appears 
that  State  Attorneys  are  now  precluded  from  charging  the  commission 
under  Section  4767  for  the  collection  of  monies  by  him  or  paid  by  him 
into  the  Treasury  on  account  of  claims  prosecuted  or  compromised  by 
him. 


May  21,   1935. 

SUPREME  COURT— REB1NI>ING  OF  REPORTS  IN  HANDS  OF  STATE 

ATTORNEY 

Dear  Sir: 

1  am  in  receipt  of  your  letter  of  the  7th  instant,  enclosing  copy  of 
your  letter  of  the  same  date  to  the  Governor,  in  which  you  state  the 
binding  on  a  number  of  volumes  of  the  Supreme  Court  Reports  furnished 
you,  as  State  Attorney,  are  very  much  in  need  of  repair  and  making 
inquiry  if  there  is  any  provision  or  way  in  which  the  State  of  Florida 
will  pay  for  repairing  or  rebinding  said  volumes. 

In  reply  I  regret  to  say  that  I  know  of  no  law  or  provision  to  take 
care  of  such  situations.  I  also  regret  that  the  work  of  this  office  has 
precluded  an  earlier  reply  to  your  inquiry. 
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PROBATE  ACT  OF  1933  (Chapter  16,103) 

August   2.   1935. 

PROBATE  ACT— BOND  OP  CURATOR 

Dear  Sir: 

I  have  your  letter  of  tbe  22nd  ultimo  enclosing  a  comniunicatlan 
from  ,  Trust  Officer  of  Union  Trust  Company,  St.  Peters- 
burg, Florida,  making  inquiry  as  to  the  authority  of  his  bank  to  act 
without  bond  as  a  curator  of  an  estate  under  the  Probate  Act. 

Chapter  16,103,  Laws  of  Florida.  Acts  of  1933,  Is  the  ori^nal  Probata 
Act.  Section  58  of  said  Act.  relating  to  curators,  was  amended  by  senate 
Bill  No.  128,  Chapter  17171,  of  1935.  I  quote  you  that  part  of  Section 
58,  as  so  amended,  which  relates  to  bond  of  curators,  as  follows: 

"Such  bond  shall  be  required  of  the  curator  as  the  County 
Judge  shall  deem  necessary  to  secure  the  property,  or  proceeds 
in  case  of  sale,  and  the  County  Judge  may  make  an  order  for  the 
sale  of  such  portion  of  the  property  as  should  be  sold;  provided. 
however,  that  no  such  bond  shall  be  required  of  banks  and  trust 
companies  as  curators." 

From  the  foregoing  you  will  note  the  proviso  to  the  effect  that  no 
such  bond  shall  be  required  of  banks  and  trust  companies  as  curators. 


May  fl.  1B35. 

COURTS— PROBATE  MATTERS,  ESCHEATS 

Dear  Sir: 

Under  the  laws  of  Florida,  the  property  of  intestates  who  leave  no 
heirs  surviving  them,  escheats  to  the  State  and  goes  into  the  State 
Treasury,  and  ultimately  into  the  School  Fund.  Persons  claiming  such 
estates  as  heirs  may  prove  their  heirship,  as  to  which  the  statute  fixes 

no  limitation. 
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November  20.  1935. 

COURTS— EFFECT  OP  ORDER  FOR  SALE  OF  TAX  CERTIFICATE 

Dear  Sir: 

I  have  your  letter  of  November  13,  to  which  is  attached  a  copy  of 
the  peremptory  writ  of  mandamus  and  other  court  papers  in  the  case 
of  State  ex  rel.  W.  J.  Peacock  vs.  J.  A.  Peacock,  Clerk  of  the  Circuit 
Court  of  Calhoun  County,  Florida,  in  which  the  Court  directed  the  Clerk 
to  sell  Immediately  and  assign  to  the  petitioner  a  tax  sale  certificate 
on  certain  lands  in  Calhoun  County. 

The  Respondent's  defense  to  the  mandamus  action  was  that  Chapter 
17408.  Laws  of  Florida,  Acts  of  1935,  being  House  BUI  163.  prohibited 
the  sale  and  transfer  of  tax  sale  certificates  owned  by  the  State. 

You  request  me  to  advise  you  whether  or  not  the  peremptory  writ 
of  mandamus  in  this  case  requires  the  Clerk  to  disregard  entirely  the 
provisions  of  Chapter  17406,  supra. 

The  peremptory  writ  is  confined,  of  course,  to  the  particular  tax 
sale  certificate  described  therein;  however,  since  the  Circuit  Court  granted 
the  writ,  it  is  to  be  presumed  that  It  will  continue  to  grant  writs  of  a 
similar  nature  and  will  continue  to  bold  Chapter  17406  to  be  void  and 
in  conflict  with  certain  provisions  of  the  State  Constitution.  It  is  my 
opinion  that  Mr.  Peacock  may,  upon  authorty  of  the  writ  in  this  case, 
proceed  to  sell  and  assign  tax  sale  certificates  owned  by  the  State  in 
the  same  manner  and  to  the  same  extent  as  if  Chapter  17408,  supra, 
had  not  been  passed  by  the  Legislature.  In  other  words,  insofar  as 
Calhoun  County  is  concerned,  the  Clerk  may  operate  on  the  theory  that 
Chapter  17406  has  been  declared  invalid  and  is  not  binding  upon  him. 


December  10,  1835. 

COURTS — STATE  AND  COUNTY  OFFICERS  NOT  PROHIBITED  FROM 
RECEIVING   WITNESS    FEES   AND   MILEAGE 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  December  7, 

I  do  not  know  of  any  statute  prohibiting  the  payment  of  witness' 
fees  and  mileage  to  state  or  coimty  officers  or  employees  when  subpoenaed 
as  witnesses  in  a  case. 
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Septemtier  5.  1835. 

FEES  AND  MILEAGE  OP  WITNESSES  IN  CRIMINAL  CASES 

Dear  Sir: 

I  beg  to  acknowledge  receipt  of  your  letter  of  August  thirtieth,  re- 
questing my  opinion  as  to  whether  or  not  witnesses  should  be  paid  for 
attendance  on  the  Circuit  Court  of  Manatee  County  at  the  rate  of  one 
dollar  per  day  and  five  cents  per  mile,  in  accordance  with  the  payroll 
which  has  been  transmitted  to  your  office. 

Section  4379  of  the  Compiled  General  Laws  of  Florida  provides  that 
witnesses  in  all  criminal  cases  in  the  circuit  courts  shall  receive  for 
each  day's  actual  attendance  two  dollars,  and  also  five  cents  per  mile 
for  each  mile  which  has  been  actually  travelled  to  and  from  the  court. 
This  statute,  in  my  opinion,  controls  the  pay  to  be  received  by  the 
witnesses  in  attendance  upon  criminal  causes  in  the  circuit  courts, 
Including  witnesses  subpoened  to  appear  before  the  State  Attorney,  as 
stated  in  my  letter  to  the  Honorable  L.  Grady  Burton.  State  Attorney 
at  Wauchula,  Florida,  under  date  of  December  21.  1934,  a  portion  of 
which  you  Quoted  in  your  letter. 


September  5,  193S. 

CRIMINAL  PROCEDURE— BE-ARBEST  FOR  FAILURE  TO  COMPLY 
WITH  FINE  AND  COST  BOND 

DeoT  Sir: 

Your  letter  of  August  21,  1935.  to  the  Honorable  ,  now  a 

Justice  of  the  Supreme  Court,  has  been  transmitted  to  me  for  attention 
in  his  letter  of  September  fourth.  The  delay  In  your  letter  reaching  me 
was  occasioned  by  the  vacation  of  the  Court. 

I  note  that  you  desire  the  opinion  of  the  Attorney  General's  Office 
as  to  what  maimer  of  process  is  necessary  to  apprehend  a  defendant  after 
he  has  made  a  fine  and  cost  bond,  after  conviction  and  sentence  for  a 
criminal  otfen^ie. 

It  is  my  opinion  that  the  fine  and  cost  bond,  authorized  to  be  given 
after  a  sentence  by  Section  8426,  Compiled  General  Laws  of  Florida, 
when  given  and  approved,  operates  as  a  stay  of  execution  of  the  Judg- 
ment of  conviction  just  as  does  a  supersedeas  bond  in  a  criminal  case, 
cases,  authorized  by  8472,  Compiled  General  Laws  of  Florida.  Upon  failure 
to  comply  with  the  terras  of  the  bond  in  either  case,  the  Court  which 
pronounces  the  judgment  of  conviction  should  issue  a  capias  for  the 
re-arrest  of  the  defendant,  and  a  commitment  to  the  prison  to  which 
he  had  been  sentenced.  In  other  words,  the  same  procedure  should  be 
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had  against  the  defendant  for  failure  to  comply  with  the  fine  and  cost 
bond,  as  that  which  is  taken  against  a  defendant  who  has  given  a 
supersedeas  bond  after  conviction,  when  the  bond  is  estreated  or  for- 
feited for  failure  of  the  defendant   to  comply   with  the  terms  thereof. 

May  I  suggest  that  you  consult  your  local  county  solicitor  or  State 
Attorney  for  any  further  advice  you  may  need  in  this  matter. 


August  20,  1935. 

CORONER'S    INQUEST— PEES   OF   COURT   REPORTER    PAID   BY 

COUNTY 

Dear  Sir: 

I  have  your  letter  of  the  19th  inst.,  enclosing  letter  of  


Clerk  of  the  Circuit  Court  of  Broward  County,  dated  August  14,  enclosing 
and  submitting  to  you  bill  of  ,  Court  Reporter,  covering  serv- 
ices rendered  in  the  Coroner's  Inquest  of  Broward  County,  Florida. 

In  reply  to  your  inquiry  as  to  whether  or  not  the  bill  enclosed  is 
an  item  that  is  to  be  paid  by  the  State.  I  quote  a  part  of  Section  2840, 
Compiled  General  Laws,  which  reads  as  follows: 

"All  costs  and  fees  arising  from  the  coroner's  Inquest  shall 
be  a  charge  upon  the  county  where  the  inquest  is  held  and  be 
payable  from  the  General  Revenue  Fund  of  the  county." 


September  2,   1936. 

BAILIFPS— PAYMENT   FOR    MEALS   WHEN   ACCOMPANYING    JURY 
Dear  Sir: 

This  Is  in  reply  to  your  oral  request  for  my  opinion  as  to  whether 

or  not  there  is  any  legal  authority  for  the  payment  of  meals  of  baUiffs 
who  were  directed  by  the  Court  to  remain  with  the  jury  constantly. 

This  question  was  passed  upon  by  the  Supreme  Court  of  Florida 
in  the  case  of  County  of  Nassau  vs.  Downie,  reported  in  16  Fla.  at  page 
171.  The  following  is  from  the  opinion  of  the  Court: 

First.    As  to  the  matter  of  the  board   of  bailiffs. 

"Under  Chapter  1981,  page  36,  Acts  of  1874.  the  law  con- 
trolling the  subject,  the  sheriff  is  allowed  'for  actual  and  neces- 
sary expenses  incurred  in  the  arrest,  safekeeping  or  punishment 
of  prisoners  or  criminals,  such  allowance  as  either  the  judge  or 
the  justice  from  whose  court  the  process  issues,  shall  "  'deem 
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jiist;  provided,  however,  that  there  shall  not  be  allowed  for 
bailiffs  more  than  ooe  dollar  per  day.'  As  we  show  in  the  subse- 
quent portion  of  this  opinion,  this  is  the  only  statute  then 
controlling  the  subject,  the  act  of  1825,  chapter  45,  page  118, 
Acts,  having,  in  so  far  as  this  matter  is  concerned,  been  repealed 
by  chapter  1815,  and  not  revived  by  chapter  1881.  Under  this 
act  it  is  contemplated  that  the  bailiff  will  board  himself.  The 
sheriff,  as  the  representative  of  the  county  or  State,  (it  ts  un- 
necessary to  decide  which,)  is  authorized  to  employ  a  bailiff  at 
a  stated  price.  The  expense  of  the  board  of  this  bailiff  is  a 
necessary  expense  of  his  own.  It  is  no  more  an  expense  of  the 
court,  contingent  or  otherwise,  within  the  meaning  of  the  statute, 
than  is  the  board  of  the  sheriff  or  clerk.  The  sheriff  Is  authorized 
to  incur  expense  for  the  per  diem  of  a  bailiff;  he  is  not  au- 
thorized to  pay  a  per  diem  and  his  board.  This  is  a  charge  not 
authorized  by  law,  and  no  officer  can  bind  either  the  State  or 
county,  except  where  there  Is  authority,  either  expressed  or 
necessarily  implied,  given  by  law  to  make  the  contract  sought 
to  be  enforced." 

Since  the  decision  above  referred  to,  there  does  not  appear  to  have 
been  enacted  any  statute  specifically  authorizing  the  payment  of  the 
meals  of  bailiffs.  There  is  no  way  of  evading  the  conclusion,  harsh  as  it 
may  seem,  that  such  a  charge  is  not  authorized  at  law,  I  find  upon 
investigation  that  the  Comptroller's  office  has  uniformly  declined  to 
recognize  such  a  charge  as  proper. 


August  3,  1935. 

COURTS — INTERPRETERS 

Dear  Sir: 

I  am  In  receipt  of  your  letter  of  the  29th  ultimo,  making  inquiry  if 
we  have  official  interpreters  to  serve  the  Courts  of  this  State. 

In  reply  I  beg  to  say  our  statutes  do  not  provide  for  official  in- 
terpreters before  the  Courts.  However,  our  Supreme  Court  holds  the 
Interpretation  of  testimony  is  proper  to  be  resorted  to  whenever  the 
necessity  exists.  I  refer  you  to  the  case  of  Kelly  v.  State,  96  Pla.  348. 
118  Eo.  1,  and  quote  you  headnotes  2,  4  and  5   therefrom,   as  follows: 

"Whenever  the  witness'  natural  mode  of  expression  is  not 
intelligible  to  the  tribunal,  interpretation  is  necessary:  aiid 
whether  such  need  exists  Is  to  be  determined  by  the  trial  court, 

"What  sort  of  a  person  is  a  proper  one  to  act  SS  an  in- 
terpreter of  the  testimony  of  a  witness  is  a  question  depending 
much  on  the  circumstances,  and  should  be  determined  by  the 


690  BIENNIAL  REPORT  OP  THE   ATTORNEY  GEKERAL 

MISCELLANEOUS 

trial  judge,  to  the  end  that  there  shall  be  an  inteUlgible  trans- 
mission of  the  evidence  to  the  jury  through  a  medium  as  capable. 
unbiased,  and  faithful  as  it  is  practicable  to  obtain. 

"An  interpreter  of  the  testimony  of  a  witness  should  be 
required  to  take  an  oath  to  interpret  truly  to  the  court  and 
jury  the  testimony  of  such  witness." 


November  7,  1936. 

COURT  REPORTER  FOR  CTVTL  COURT  OF  RECORD 

Dear  Sir: 

I  acknowledge  receipt  of  your  letter  of  the  5th  instant,  enclosing 

letter  to  you  dated  November  2,  1936,  from  Mr.  .  attorney,  of 

Miami,  Florida,  with  relation  to  the  appointment  of  an  official  court 
reporter  for  the  Civil  Court  of  Record  of  Dade  County, 

The  act  creating  civil  courts  of  record  in  the  State,  does  not  spe- 
cifically pro\'ide  for  the  appointment  of  official  court  reporters  therefor. 
However,  Section  10  of  Chapter  11357,  Acts  of  1925,  provides  that  the 
General  Statutes  of  Florida  and  all  laws  amendatory  thereof  or  supple- 
mentary thereto,  which  can  be  applied  to  such  civil  courts  of  record,  or 
to  any  proceedings  therein,  or  to  any  officer  thereof,  shall  be  made  ap- 
plicable to  the  ctvU  courts  of  record  in  aU.  cases  except  where  they  are 
mconsistent  with  the  provisions  of  Chapter  11357.  This  provision  has 
evidently  been  construed  to  authorize  the  appointment  of  official  court 
reporters  for  the  civil  courts  of  record,  in  view  of  the  fact  that  such 
appointments  have  been  made  since  the  year  1927. 

If  the  section  referred  to.  is  authority  for  the  appointment  of  official 
court  reporters  for  the  civil  courts  of  record,  then  such  appointments 
should  be  made  in  the  same  manner  as  official  court  reporters  are  ap- 
pointed for  the  circuit  courts,  that  is  to  say,  they  may  be  appointed  when 
the  presiding  judge  shall  deem  it  necessary,  such  reporters  to  be  efficient 
and  experienced  in  reporting  judicial  proceedings,  the  appointment  to  be 
made  upon  the  recommendation  of  the  judge  of  the  court  for  which  the 
appointment  is  made. 
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SECTION  1 

BUILDING  AND  LOAN  ASSOCIATION 

NO  CORRESPONDENCE 
SECTION  2 

CITIES  AND  TOWNS 

August  9,   1935. 

CHAPTER    17572    OF    1935 — POWER   OF   GOVERNOR   TO   SUSPEND 
OFFICERS  OP  CITY  OP  KEY  WEST 

Dear  Sir: 

Complying  with  your  request  for  an  opinion  as  to  whether  Chapter 
17572,  Acts  of  1935,  conferred  upon  the  Governor  of  the  State  exclusive 
power  to  remove  all  city  officers  of  the  City  of  Key  West,  and  whether 
said  Act  repeals  Section  5,  Chapter  8290,  Acts  of  1919,  as  amended  by 
Chapter  11577,  Extraordinary  Session,  1925,  1  beg  to  state  that  In  my 
opinion  the  acts  referred  to  should  be  construed  in  para  materia. 

Section  1,  Special  Acts  of  1925,  amending  the  Special  Act  of  1919. 
referred  to  above,  defines  the  powers  of  the  Mayor  of  the  City  ol  Key 
West,  and  reads  as  follows: 

"He  shall  have  power  to  dismiss  any  appointive  police  officer 
at  any  time,  and  said  dismissal  shall  be  final. 

"He  shall,  for  good  cause,  have  the  right  to  suspend  any 
other  officer  of  said  city,  except  members  of  the  City  Council; 
Provided,  that  at  the  next  meeting  of  the  City  Council,  after 
such  suspension,  the  Mayor  shall  submit  to  the  City  CouncU,  in 
writing,  the  cause  of  such  suspension,  whereupon  such  City  Coun- 
cil, upon  due  notice  given  to  the  accused,  shall  inquire  into  the 
cause  of  such  suspension.  If  two-thirds  of  said  Council  present 
shall  sustain  the  charges  preferred  by  the  Mayor,  the  officer 
shall  stand  dismissed. 

"The  Mayor  shall  have  the  right  to  appoint  some  person 
to  perform  the  duties  of  said  suspended  officer  until  the  Council 
shall  have  passed  on  such  suspension." 

Section  1  of  the  Act  of  1935,  in  question,  reads  as  follows: 

"Section  1.  That  until  December  31.  1936,  the  Governor  of 
the  State  of  Florida  shall  have  the  right,  power  and  authority 
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in  his  discretion  to  remove  from  office,  with  or  without  cause, 
any  or  all  of  the  officers,  elective  or  appointive,  of  the  City  of 
Key  West,  a  municipal  corporation  organized  and  existing  under 
the  La*^  of  the  State  of  Florida." 

Section  2  of  the  Act  repeals  all  laws,  general,  local  or  special,  to 
the  extent  of  their  conflict. 

It  is  clear  from  reading  both  acts  that  the  power  of  suspension 
from  office  given  the  Mayor  does  not  conflict  with  the  power  of  removal 
from  office  given  to  the  Governor  in  the  later  Act.  Our  Supreme  Court 
has  held  that  laws  should  be  construed  with  reference  to  the  Constitu- 
tion and  the  purpose  designed  to  be  accomplished  and  in  connection 
with  other  laws  In  para  materia,  though  they  contain  no  reference  to 
each  other.  CDRRY  vs.  LEHMAN,  55  PLA  847,  47  SO  18;  LOPTIN  vs 
McMillan,  55  FLA  254,  45  so  882.  The  above  cases  were  cited,  and 
parts  thereof  quoted,  in  STATE  vs  JOHNSON,  71  FLA  363,  72  SO  477. 
wherein  the  Court  held  that  where  one  statute  in  comprehensive  terms 
covers  a  subject,  and  another  later  statute  embraces  only  a  particular 
part  of  the  same  subject,  the  two  should  be  construed  together,  unless 
a  definite  legislative  intent  appears,  and  the  statute  relating  to  the 
particular  part  of  the  general  subject  will  operate  as  an  exception  to  or 
Qualification  of  the  general  terms  of  the  more  comprehensive  statute, 
to  the  extent  only,  of  the  repugnance,  if  any. 

Taking  the  whole  statute,  above  referred  to,  enacted  at  the  Special 
Session  of  the  Legislature  of  1925.  together  with  the  later  act  passed 
upon  the  same  subject,  giving  the  power  to  the  Governor  to  remove  any 
and  all  municipal  officers  of  the  City  of  Key  West,  we  must  arrive  at 
the  conclusion  that  the  1935  Act  conferred  upon  the  Governor  an  addi- 
tional field  of  operation  without  destroyuig  the  power  of  the  Mayor  to 
suspend  from  office.  It  can  hardly  be  said  that  the  Legislature  Intended, 
by  the  passage  of  the  1935  Act,  that  the  Governor  of  the  State,  residing 
In  Tallahassee,  should  be  burdened  with  the  duty  of  enforcing  discipline 
in  the  police  department  of  the  City,  but  a  more  reasonable  construction 
would  be  that  this  field  of  operation  was  intended  to  be  left  to  the 
Mayor  of  the  City,  upon  whom  is  placed  the  duty  of  enforcing  all  of  the 
City  Ordinances. 

The  Supreme  Court  of  Florida  has  said  in  the  case  of  STATE  vs 
JOHNSON,  supra: 

"It  is  to  be  presumed  that  different  acts  on  the  same  subject, 
passed  at  the  same  session  of  the  Legislature,  are  imbued  with 
the  same  spirit  and  actuated  by  the  same  policy,  and  they  should 
be  construed  each  in  the  light  of  the  other.  The  legal  presump- 
tion is  that  the  Legislature  did  not  Intend  to  keep  really  con- 
tradictory enactments  in  the  statute  book,  or  to  effect  so  Im- 
portant a  measure  as  the  repeal  of  a  law  without  expressing  an 
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intent  to  do  so.  An  Interpretation  leading  to  such  a  result  should 
not  be  adopted  unless  it  is  Inevitable.  The  rule  of  construction 
in  such  cases  Is  that  if  courts  can,  by  any  fair,  strict,  or  liberal 
construction,  find  for  the  two  provisions  a  reasonabJe  field  of 
operation,  without  destroying  their  evident  intent  and  meaning, 
preserving  the  force  of  both,  and  construing  them  together  in 
harmony  with  the  whole  course  of  legislation,  it  is  their  duty  to 
do  so," 

It  is  my  opinion  that  both  acts  have  ample  fields  of  operation  of 
their  own  and  that  the  Act  conferring  upon  the  Governor  the  power 
to  remove  any  and  all  municipal  officers  of  the  City  of  Key  West  is 
not  in  conflict  with  the  former  Act  insofar  as  it  empowers  the  Mayor 
of  said  City  to  dismiss  a  poUce  officer,  to  suspend  any  other  officer  of 
the  City,  except  the  members  of  the  City  Council,  and  to  appoint  persons 
to  perform  the  duties  of  the  suspended  officers  during  their  suspension. 


May  31,  IB3S. 

MUNICIPAIJTIES,  SPECIAL  OR  LOCAL  LAWS 

Dear  Sir: 

I  have  read  and  carefully  considered  the  copy  of  letter  signed  by 
under  date  of  March  28,  1935,  attached  to  your  note  of  the 


20th  instant,  on  which  you  request  my  opinion. 

It  is  my  opinion  that  by  reason  of  the  amendatory  provision  of 
Section  24  of  Article  in  of  the  Constitution  of  Florida,  which  was 
adopted  at  the  General  Election  In  1934,  the  Legislature  is  prohibited 
from  passing  special  or  local  laws  incorporating  cities  or  towns,  or  pro- 
viding for  their  government,  jurisdiction,  powers,  duties,  and  privileges. 
and  that  this  inhibition  applies  to  any  amendment  thereto,  and  that 
insofar  as  the  amendatory  provisions  of  Section  24  of  Article  in  are 
inconsistent  with  the  provisions  of  Section  8  of  Article  HI,  the  pro- 
visions of  Section  24  of  Article  m  supersede  thor*?  of  Section  S  of 
Article  8. 

It  is  my  opinion  that  the  only  thing  the  Legislature  can  now  do 
is  to  pass  general  legislation  classifying  cities  and  towns  according  to 
population,  and  general  legislation  providing  for  their  incorporation, 
government,  Jurisdiction,  powers,  duties,  and  privileges  under  such  classi- 
fication, and  that  the  inhibition  against  special  or  local  laws  relating 
thereto  became  effective  upon  the  ratification  of  said  amendment. 
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AprU  5,   1935. 

MUNICrPALITlES— PEDDLERS 

Dear  Sir: 

I  am  in  receipt  ol  your  letter  of  the  23rd  ultimo  enclosing  clipping 
from  a  drug  journal  containing  copy  of  an  ordinance,  making  peddling 
a  nuisance  and  providing  a  penalty  therefor.  You  make  inquiry  if  this 
ordinance  may  properly  be  adopted  in  your  town. 

In  reply  I  beg  to  say  it  does  not  appear  that  our  Supreme  Court 
has  passed  upon  the  subject  of  your  inquiry  but  I  quote  you  from  20 
Ruling  Case  Law  389,  Nuisances,  12.  as  follows: 

"MUNICIPAL  POWERS  OVER  NUISANCES.— In  reviewing 
the  ordinances  of  municipal  corporations  the  courts  proceed  upon 
a  much  stricter  rule  than  that  governing  their  decisions  in  the 
case  of  enactments  of  the  general  legislature.  It  is  said  ordinarily 
that  municipal  bodies  cannot  by  ordinance  declare  that  to  be  a 
nuisance  which,  according  to  the  standards  of  the  courts,  is  not 
such  in  fact:  and  in  numerous  instances  municipal  regulations 
of  this  character  have  been  held  invalid.  But  it  is  generally  con- 
ceded that  the  legislature  may  lawfully  delegate  to  municipal 
corporations,  to  be  exercised  within  their  corporate  boundaries, 
the  power  to  declare  what  shall  constitute  a  nuisance  and  to 
prevent  the  same;  and  ordinances  adopted  pursuant  thereto  are 
usually  sustained.  Such  a  grant  of  power,  it  is  held,  authorizes 
the  municipality  to  declare  anything  a  nuisance  which  is  so  per 
se,  or  which  by  reason  of  its  location,  management  or  use.  or 
of  local  conditions  and  surrotmdings.  may  or  does  become  such 
wiLhin  the  conunon  law  or  statutory  definition  of  a  nuisance, 
or  those  things  which  in  their  natui-e  may  be  nuisances,  but  as 
to  which  there  may  be  honest  dilferences  of  opinion  in  impartial 
minds.  And  where  a  thing  may  or  may  not  be  a  nuisance,  de- 
depending  on  its  location,  management  or  use,  and  the  conditions 
existing  in  the  municipality,  thus  requiring  judgment  and  dis- 
cretion in  determining  the  matter,  the  determination  of  the 
Queston  by  the  municipality  is  held  to  be  conclusive  on  the 
courts.  Or,  if  that  which  the  municipality  prohibits  as  a  nuisance 
lies  on  the  border  line  of  a  public  nuisance,  so  as  fairly  to  invoke 
the  legislative  judgment  in  determining  whether  the  thing  should 
be  prohibited,  the  municipal  ordinance  will  be  accorded  the  same 
respect  as  a  statute  and  wUl  not  be  declared  invalid  unless  there 
is  a  palpable  invasion  of  private  rights.  ■•  •  •  ■> 

I  notice  that  the  copy  of  the  ordinance  which  you  enclose  provides 
for  a  penalty  and  for  execution  to  pay  the  fine.  If  you  should  decide 
to  secure  an  ordinance  similar  to  the  one  enclosed  with  your  letter,  I 
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would  suggest  that  it  might  be  well  to  provide  for  a  fine  or  a  jail 
sentence. 

Since  our  Supreme  Court  has  not  passed  on  this  subject,  Z  am  not 
sur«  just  how  the  Court  might  hold  in  such  a  case  but  under  the  Bbove 
quotation  from  Ruling  Case  Law  it  seems  it  might  be  well  to  try  gut 
such  an  ordinance  if  it  should  meet  with  the  approval  of  your  municipal 

authorities.  [' 

Enclosed  find  clipping  returned. 


March  14.  193S. 

MDNTCIPALrnES — ^POLICE    SERVING    PROCESS    AND    WARRANTS 
BEYOND  CITY  LIMITS 

Dear  Sir:  * 

I  have  your  letter  of  the  12th  instant,  making  inquiry  if  a  Police 
Officer  of  a  municipality  has  a  right  to  serve  the  City's  warrant  of  arrest 
outside  the  limits  of  said  City.  You  state  that  you  feel  sure  that  we  once 
had  such  a  law  but  that  your  books  do  not  seem  to  have  It  indexed, 

In  reply  I  refer  you  to  Section  3045.  Compiled  General  Laws  of 
Florida.   1927.  reading  as  follows: 

"The  process  of  the  mayor's  court,  or  other  municipal 
courts,  of  the  cities  and  town  within  the  State  of  Florida,  shall 
extend  to  and  may  be  served  anywhere  within  the  territorial 
limits  of  the  county  in  which  said  city,  or  town,  is  located,  and 
all  summonses,  subpoenas,  warrants  and  other  process  of  the 
mayor's  court,  or  other  municipal  courts,  may  be  served  and 
executed  by  the  city,  or  town  marshal,  his  deputies,  or  other 
executive  officer  of  such  courts,  anywhere  within  the  territorial 
limits  of  the  county  within  which  the  court  issuing  the  same 
is  located." 

You  will  find  the  above  Section  indexed  under  the  title  "Cities  and 
Towns"  and  under  the  heading  of  "Marshals— Process.  Execution". 


Pebruary   19,   1935. 

MUNICIPALmES—ELECTIONS— AMENDATORY    STATUTES 

Dear  Sir-' 

I  am  in  receipt  of  your  letter  of  the  16tb  instant,  In  which  you 
make  inquiry  if  it  is  possible  under  the  present  laws,  as  amended  by 
the  last  General  Election,  for  the  coming  Legislature  to  pass  a  bill  call- 
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April  5.  193S. 

MUNICIPALITIES — PEDDLERS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  23rd  ultimo  enclosing  clipping 
from  a.  drug  journal  containing  copy  of  an  ordinance,  making  peddling 
a  nuisance  and  providine  a  penalty  therefor.  You  mafee  inquiry  if  this 
ordinance  may  properly  be  adopted  in  your  town. 

In  reply  I  beg  to  say  it  does  not  appear  that  our  Supreme  Court 
has  passed  upon  the  subject  of  your  inquiry  but  I  quote  you  from  20 
Ruling  Case  Law  389,  Nuisances,  12,  as  follows: 

-MUNICIPAL  POWERS  OVER  NUISANCES.— In  reviewing 
the  ordinances  of  municipal  corporations  the  courts  proceed  upon 
a  much  stricter  rule  than  that  governing  their  decisions  tn  the 
case  of  enactments  of  the  general  legislature.  It  is  said  ordinarily 
that  municipal  bodies  cannot  by  ordinance  declare  that  to  be  a 
nuisance  which,  according  to  the  standards  of  the  courts,  is  not 
such  in  fact;  and  in  numerous  instances  municipal  regulations 
of  this  character  have  been  held  invalid.  But  it  is  generally  con- 
ceded that  the  legislature  may  lawfully  delegate  to  municipal 
corporaiions,  to  be  exercised  within  their  corporate  boundaries, 
the  power  to  declare  what  shall  constitute  a  nuisance  and  to 
prevent  the  same;  and  ordinances  adopted  pursuant  thereto  are 
usually  sustained.  Such  a  grant  of  power,  it  is  held,  authorizes 
the  municipality  to  declare  anything  a  nuisance  which  is  so  per 
se.  or  which  by  reason  of  its  location,  management  or  use,  or 
of  local  conditions  and  surroundings,  may  or  does  become  such 
within  the  common  law  or  statutory  definition  of  a  nuisance, 
or  those  things  which  in  their  nature  may  be  nuisances,  but  as 
to  which  there  may  be  honest  differences  of  opinion  in  impartial 
minds.  And  where  a  thing  may  or  may  not  be  a  nuisance,  de- 
depending  on  its  location,  management  or  use,  and  the  conditions 
existing  in  the  municipality,  thus  requiring  judgment  and  dis- 
cretion in  determining  the  matter,  the  determination  of  the 
queston  by  the  municipality  is  held  to  be  concltisive  on  the 
com'ts.  Or.  if  that  which  the  municipality  proiiibits  as  a  nuisance 
Ues  on  the  border  line  of  a  public  nuisance,  so  as  fairly  to  invoke 
the  legislative  judgment  in  determining  whether  the  thing  should 
be  proiiibited,  the  municipal  ordinance  will  be  accorded  the  same 
respect  as  a  statute  and  will  not  be  declai'ed  invalid  unless  there 
is  a  palpable  invasion  of  private  rights.  •  *   *  " 

I  notice  that  the  copy  of  the  ordinance  which  you  enclose  provides 
for  a  penalty  and  for  execution  to  pay  the  fine.  If  you  should  decide 
to  secure  an  ordinance  similar  to  the  one  enclosed  with  your  letter,  I 
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would  suggest  that  it  might  be  well  to  provide  for  a  fine  or  a  jail 

sentence. 

Since  our  Supreme  Court  has  not  passed  on  this  subject,  I  am  not 
sure  just  how  the  Court  might  hold  in  such  a  case  but  under  the  above 
quotation  from  Ruling  Case  Law  it  seems  it  might  be  well  to  try  out 
such  an  ordinance  If  it  should  meet  with  the  approval  of  your  municipal 
authorities. 

Enclosed  find  clipping  returned. 


March  14.  1935. 

jromciPALrnES— POLICE  serving  process  and  warrants 

BEYOND  CITY  LIMITS 

Deor  Sir; 

I  have  your  letter  of  the  12th  instont,  making  inquiry  if  a  Police 
Officer  of  a  mtmicipaltty  has  a  right  to  serve  the  City's  warrant  of  arrest 
outside  the  limits  of  said  City.  You  state  that  you  feel  sure  that  we  once 
had  such  a  law  but  that  your  books  do  not  seem  to  have  it  indexed. 

In  reply  I  refer  you  to  Section  3045,  Compiled  General  I«ws  of 

Florida,  1927,  reading  as  follows: 

"The  process  of  the  mayor's  coiurt,  or  other  municipal 
courts,  of  the  cities  and  town  within  the  State  of  Florida,  shall 
extend  to  and  may  be  served  anywhere  within  the  territorial 
limits  of  the  county  In  which  said  city,  or  town,  is  located,  and 
all  summonses,  subpoenas,  warrants  and  other  process  of  the 
mayor's  court,  or  other  municipal  courts,  may  be  served  and 
executed  by  the  city,  or  town  marshal,  his  deputies,  or  other 
executive  officer  of  such  courts,  anywhere  within  the  territorial 
limits  of  the  county  within  which  the  court  issuing  the  same 
is  located." 

You  will  find  the  above  Section  indexed  under  the  title  "Cities  and 
Towns"  and  under  the  heading  of  "Marshals — Process,  Execution". 


February  19,  103S, 

MUNICIPALmEB— ELECTIONS— AMENDATORY    STATUTES 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  16th  instant,  in  which  you 
make  inquiry  if  it  Is  possible  under  the  present  laws,  as  amended  by 
the  last  General  Election,  for  the  coming  Legislature  to  pass  a  bill  call- 
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ing   a   City  Election   in   the   City   of  Pensacola   requiring  the   Cfity  of 
Pensacola  to  pay  aU  election  expenses. 

m  reply  I  beg  to  say  the  Legislature,  at  the  session  of  1933,  pro- 
posed an  amendment  to  the  Constitution  amending  Section  24  of  Article 
in.  This  amendment  reads  as  follows: 

"Section  24.  The  Legislature  shall  establish  an  uniform 
system  of  county  and  mtmicipal  government,  which  shall  be 
applicable,  except  in  cases  where  local  or  special  laws  for  counties 
are  provided  by  the  Legislature  that  may  be  inconsistent  there- 
with. The  Legislature  shall  by  general  law  classify  cities  and 
towns  according  to  population,  and  shall  by  general  law  provide 
for  their  incorporation,  government,  jurisdiction,  powers,  duties 
and  privileges  under  such  classifications,  and  no  special  or  local 
laws  incorporating  cities  or  towns,  providing  for  their  govern- 
ment, jiirisdiction,  powers,  duties  and  privileges  shall  be  passed 
by  the  Legislature." 

This  was  adopted  at  our  last  General  Election.  You  will  note  that 
this  amendment  places  upon  the  Legislature  the  duty  of  establishing 
a  uniform  system  of  municipal  and  county  government.  Of  course, 
whether  or  not  the  Legislature  will  comply  with  this  imposed  duty  at 
the  coming  session,  I  do  not  know.  In  the  event  they  do  not,  then  the 
question  will  arise  as  to  whether  or  not  the  Legislature  can  pass  a 
special  law  applicable  to  a  town  in  the  face  of  this  constitutional  amend- 
ment. 

Hiis  is  a  question  that  this  office  may  be  called  upon,  under  con- 
stitutional duty,  to  advise  the  Governor  and  State  Officials;  and,  there- 
fore, I  do  not  feel  that  it  woiild  be  proper  at  this  time  for  this  office 
to  render  an  opinion  to  others  upon  this  question. 

I  would  suggest,  however,  that  it  might  be  well  for  you  to  consult 
some  attorney  with  reference  to  this.  All  local  laws,  as  a  generEil  proposi- 
tion, must,  of  course,  be  advertised.  Following  the  amendment  to  the 
Constitution  with  reference  to  local  laws,  my  predecessor  got  out  a 
statement  covering  this  situation  which  has  been  printed  in  pamphlet 
form  tor  distribution  and  I  herewith  enclose  you  copy  of  same. 
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August  26.  1936. 

CITIZENSHIP— RESTORATION  TO  CONVICTS 

Dear  Sir: 

In  your  letter  of  July  18,  1936,  you  ask  me  to  read  the  attached 

file  and  give  an  opinion  as  to  the  necessity  of  Mr.  having 

his  citizenship  restored  in  this  State  on  account  of  ap  offense  com- 
mitted in  the  State  of  Michigan. 

It  appears  from  the  fUes  submitted  that  this  party  was  convicted 
of  the  crime  of  conspiracy  in  the  State  of  Michigan,  and  sentenced  to 
be  confined  in  the  State  Reformatory  at  Ionia  at  hard  labor  for  a 
maximum  period  of  two  years  and  a  minimum  period  of  twenty-three 
months. 

Section  4  of  Article  VI  of  the  Constitution  of  Florida  provides  that 
no  persons  convicted  of  felony  by  a  court  of  record  shall  be  qualified 
to  vote  at  any  election  unless  restored  to  civil  rights. 

Section  5  of  Article  VI  of  the  Constitution  empowers  and  directs 
the  Legislature  to  enact  necessary  laws  to  exclude  from  every  office 
of  honor,  power,  trust,  and  profit,  civil  and  military,  within  the  State, 
and  from  the  right  of  suffrage,  all  persons  convicted  of  Infamous  crime. 

Section  248  of  the  Compiled  General  Laws  of  Florida,  1927,  provides 
that  persons  who  have  l>een  convicted  of  any  felony  by  any  court  of 
record  shall  not  be  entitled  to  vote. 

Section  458  of  the  Compiled  General  Laws  of  Florida,  1927,  pro- 
vides that  aU  persons  convicted  of  any  infamous  crime  shall  be  excluded 
from  every  office  of  honor,  power,  trust,  or  profit,  civil  or  military, 
within  this  State,  and  from  the  right  of  suffrage. 

Section  8495  of  the  Compiled  General  Laws  of  Florida,  1927,  provides 
that  all  persons  who  have  received  or  who  may  receive  fuU  pardon  from 
the  Board  of  Pardons  shall  be  entitled  to  all  the  rights  of  citizenship 
enjoyed  by  them  before  their  conviction. 

The  conviction  in  a  court  of  record  for  either  a  felony  or  any  in- 
famous crime  disqualifies  a  person  from  holding  an  office  of  trust  or 
honor,  and  from  the  right  of  suffrage,  whether  such  conviction  be  in 
the  State  of  Florida  or  in  some  other  State. 

The  inquiry  here  turns  on  whether  the  offense  for  which  Mr. 

was  convicted  to  the  State  of  Michigan  constituted  a  felony  or  an  In- 
famous crime  under  the  laws  of  that  State  at  the  time  of  the  conunls- 
don  of  the  offense. 
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Not  being  familiar  with  their  laws,  I  immediately,  upon  receipt  of 
your  letter,  addressed  an  inqu^y  to  the  Attorney  Gteneral  of  Michigan, 
as  to  whether  the  said  conviction  as  and  when  had  constituted  under 
the  laws  of  that  State  or  as  construed  by  the  courts  of  that  State,  either 
la)  a  felony,  or  (b>  an  Infamous  crime. 

I  am  now  in  receipt  of  a  letter  from  the  Honorable  David  H.  Crow- 
ley, Attorney  General  of  Michigan,  in  which  he  goes  quite  at  length  into 
a  discussion  of  the  matter,  and  concludes  by  saying  that  it  is  bis  opinion 

that — was   convicted  of   a  felony,  and   also  of  an  Infamous 

crime  under  the  law  of  Michigan. 

Taking  this  opinion  of  the  Attorney  General  of  Michigan  as  a  cor- 
rect construction  of  the  laws,  it  follows  that  It  will  be  necessary  for  Mr. 

• to  be  restored  to  civil  rights  by  obtaining  a  full  pardon  from 

the  Board  of  Pardons  of  Florida  before  he  can  ■enjoy  the  right  of  suf- 
frage or  hold  an  office  of  trust  or  honor  imder  the  laws  of  this  State. 


October  2,  1935. 

CITIZENS,  CONVICTS 

Dear  Sir: 

1  have  your  letter  of  the  30th  ultimo.  Inquiring  if  the  citizenship  of 
a  convict  is  restored  upon  being  discharged  at  the  expiration  of  his 
sentence.  I  assume  you  have  reference  to  qualifications  to  vote  in  elec- 
tions. 

In  reply  your  attention  is  called  to  Section  4  of  Article  VI  of  the 
State  Constitution,  reading  as  follows: 

"No  persons  under  guardianship,  non  compos  mentis  or 
Insane  shall  be  qualLfied  to  vote  at  any  election,  nor  shall  any 
person  convicted  of  felony  by  a  court  of  record  be  qualified  to 
vote  at  any  election  unless  restored  to  civil  rights." 

Your  attention  is  also  called  to  Section  248,  Compiled  General  Laws 
of  Florida,  1927.  relating  to  the  qualification  of  electors,  and  particularly 
paragraphs  4  and  5  of  said  Section  listing  certain  persons  not  qualified 
to  vote  as  follows: 

4.  "Persons  who  may  have  been  convicted  of  any  felony  by 
any  Court  of  record." 

5.  "Persons  who  may  have  been  convicted  of  bribery,  perjury, 
or  larceny,  or  of  any  infamous  crime  in  any  Court  in  this 
State." 

Your  attention  is  further  called  to  Section  458  of  the  same  compila- 
tion, which  has  practically  me  same  provisions  as  paragraphs  4  and  5 
of  Section  248.  above  quoted. 
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Your  attention  is  further  called  to  Section  &495  of  the  same  compila- 
tion, reading  as  follows: 

"All  persons  who  have  received  or  who  may  receive  full 
pardon  from  the  board  of  pardons  shall  be  entitled  to  all  the 
rights  of  citizenship  enjoyed  by  them  before  their  conviction, 
whether  the  pardon  is  granted  before  or  after  the  expiration  of 
the  sentence  or  payment  of  the  penalty." 


June  7.   1935. 

CITIZENS.  RESIDENCE 

Dear  Sir: 

Your  letter  of  the  30th  ultimo  making  inquiry  as  to  what  is  neces- 
sary for  a  person  to  become  a  citizen  of  the  State  of  Florida  and  ad- 
dressed to  the  Governor  has  been  referred  to  this  office. 

In  reply  I  beg  to  say  that  a  citizen  of  another  State  may  become 
a  citizen  of  this  State  upon  removing  to  and  residing  in  the  State  of 
Florida  with  a  fixed  purpose  and  intention  of  making  this  State  his 
permanent  home.  However,  under  our  statutes  he  is  required  to  reside 
here  for  sometime  to  enjoy  certain  privileges.  Par  instance  one  must 
be  a  resident  of  the  State  12  months  and  of  a  particular  county  for 
six  months  before  he  can  vote  in  this  State.  House  BUl  No.  123  of  the 
1935  Legislature,  Chapter  16975,  requires  three  months  residence  before 
one  is  authorized  to  bring  suit  for  divorce;  Citizenship  is  not  mentioned. 
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August  3.  19aS. 

SALE    OF   PRISON    MADE    GOODS 

Dear  Sir: 

Beplytag  to  your  letter  of  July  29.  I  beg  to  state  that  there  are  no 
State  restrictions  an  the  sale  of  prison-made  merchandise  within  the 
State  of  Florida. 

May  22,  1936. 

PRISONERS— FINGER-PRINTING 

Dear  Sir: 

I  am  In  receipt  of  your  letter  of  the  8th  inst,,  requesting  a  summary 
of  the  laws  of  this  State  relating  to  finger-printing. 

In  reply  I  beg  to  say  that  Chapter  13,619,  Laws  of  Florida,  Acts  of 
1929,  is  an  Act  creating  the  Bureau  of  Criminal  Identification  and 
Investigation  and  providing  for  finger-printing.  However,  it  appears  that 
said  Act  was  not  in  fact  passed  by  the  House  of  Representatives  and 
the  same  Is  therefore  Ineffective.  There  are  no  other  statutes  in  this 
State  relating  to  the  subject  of  your  inquiry. 

• 

April  5,  1935. 

CRIMINAL    PROCEDURE— FINGER    PRINTS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  31st  ult,.  stating  that  you  have 
drafted  a.  Bill  to  be  presented  to  the  present  Legislature  making  finger- 
printing as  a  means  of  identification  legal  in  this  State,  and  maiting 
inquiry  with  reference  to  the  validity  of  such  a  Bill  if  the  same  should 
become  a  law. 

In  reply  I  beg  to  say  that  Chapter  13,619  printed  in  the  General 
Laws  of  1929  appears  to  liave  been  such  a  Bill,  Upon  examination  of 
the  Journal  of  the  House  of  Representatives  it  shows  that  the  same  was 
not  in  fact  passed  by  the  House  and.  therefore,  is  not  a  valid  statute 
even  though  the  same  appears  in  the  printed  copy  of  the  General  Laws 
of  1929.  You  may,  however,  be  able  to  secure  some  suggestions  from 
same  for  your  proposed  Bill. 
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It  does  not  appear  that  our  Supreme  Court  has  ever  passed  upon 
the  subject  o(  your  inquiry  and  it  seems  that  very  few  courts  have 
rendered  any  decisions  with  reference  thereto.  The  general  holding  of 
other  Courts  seems  to  be  that  a  constitutional  provision  that  the  de- 
fendant In  a  criminal  case  can  not  be  compelled  to  give  evidence  against 
himself  is  not  violated  by  the  introduction  in  evidence  of  photographs 
of  finger-print  impressions  which  the  defendant  voluntarily  sullered 
to  be  taken. 

This  office  is  not  authorized  to  give  opinions  other  than  to  State 
officers  and  State  boards  but  I  tnist  that  the  above  may  be  of  some 
service  to  you. 

March  21.  1835. 

PRISONERS— COMPENSATION   OE  CREDIT 

Dear  Sir: 

Your  letter  of  the  11th  Instant,  addressed  to  Hon,  David  Sboltz, 
Governor,  has  been  referred  to  this  office.  You  make  Inquiry  with  refer- 
ence to  statutes  for  compensation  to  convicts. 

In  reply  I  beg  to  say  that  the  only  statutes  in  this  State  which  I 
find  relating  to  compensation  or  credit  to  prisoners  or  convicts  are 
Sections  8348  to  8350,  8549,  8556,  8557  and  85S0.  Complied  General  Laws 
of  Florida,  1927,  which  you  will  doubtless  be  able  to  find  in  the  libraries 
of  your  City. 


February  20,  1935. 

CRIMOTAL  PROCEDURE,  SUSPENDED  SENTENCE 

Dear  Sir; 

Xn  reply  to  your  letter  of  February  18th,  making  inquiry  regarding 
the  law  of  this  State  as  to  suspended  sentences  in  criminal  cases,  permit 
me  to  say  the  practice  of  postponing  or  siispendlng  sentences  In  criminal 
cases  Is  recognized  In  this  State.  The  practice  is  not  founded  on  a  statute, 
but  is  grounded  on  public  policy.  See  Ex  Parte  Williams,  26  Fla.  310,  8 
So.  425. 

In  the  case  of  Taimer  vs  W^glns,  M  Fla.  203,  45  So.  459,  14  Ann. 
Cas.  718,  the  Supreme  Court  of  this  State  said: 

"The  power  of  the  Court  to  suspend  eiecufion  of  his  sejitenoe 
already  lawfully  imposed,  except  for  purposes  of  giving  effect  to 
an  appeal  or  where  cumulative  sentences  are  imposed,  and 
perhaps  In  some  cases  of  necessity  or  emergency,  presents  an- 
other Question.  The  weight  of  reason  and  authority  is  against 
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existence  of  such  a  power,  especially  where,  as  with  us,  exclusive 
control  over  the  subject  of  pardons  and  of  the  commutation  and 
mitigation  of  penalties  is  lodged  by  our  Constitution  In  other 
officials  than  the  judge  of  the  Courts." 

See  also  Pensacola  Lodge  of  Elks  vs  State,  74  Fla.  498,  77  So.  613. 

I  would  appreciate  a  copy  of  the  opinion  of  the  Supreme  Court 
of  Alabama  covering  this  subject,  tf  you  can  provide  a  copy  without 
cost  to  this  office, 

November  18,  1938. 

CONVICTS— PAROLE    TIME   FORFEITED    ON    RETURN    TO    PRISON 
FOR    VIOLATION    OF    PAROLE 

Dear  Sir: 

You  advise  that  a  prisoner  was  convicted  and  sentenced,  for  a  term 
of  two  years,  to  the  State  Prison;  that  on  January  15,  1936,  he  was 
released  from  imprisonment,  pursuant  to  an  order  of  the  State  Board 
of  Pardons,  This  order  provided  that  the  release  was  granted  and 
allowed  upon  the  express  understanding  and  condition  that  the  prisoner 
should  thereafter  live  a  law-abiding  and  peaceable  life;  and  that  tn 
default  of  violation  of  such  conditions,  the  Board  of  Pardons  reserved 
to  itself  the  right,  without  notice  or  hearing,  to  revoke  said  "conditional 
parole"  and  to  cause  the  prisoner  to  serve  the  full  term  of  imprison- 
ment for  which  he  stood  committed.  For  violation  of  conditions  reserved 
therein,  this  order  was,  as  to  the  prisoner,  revoked  on  August  4,  1936. 

You  ask  whether  the  time  that  the  prisoner  was  at  liberty  under 
this  order,  is  to  be  considered  as  a  part  of  the  term  for  which  he  was 
sentenced,  or  whether  he  will  now  have  to  serve  that  portion  of  the 
sentence  which  had  not  been  served  at  the  time  of  his  release. 

In  passing  upon  this  question,  it  is  not  necessary  that  I  express 
any  opinion  as  to  whether  or  not  the  order  of  the  board  in  question 
was,  in  truth  and  fact,  a  "conditional  parole",  or  whether  it  was  a  form 
of  conditional  pardon.  In  either  event,  you  will  note  that  the  liberty 
of  the  prisoner  thereunder,  was  expressly  made  subject  to  the  right 
of  the  board  to  cause  the  prisoner  to  serve  the  full  term  of  imprison- 
ment for  which  he  stood  committed.  Upon  violation  of  the  conditions 
ei^iressed  therein,  the  order  of  release  became  void  and  of  no  effect 
upon  its  revocation  by  the  Board  of  Pardons,  so  that  the  situation  then 
was  that  said  Board  might  cause  the  prisoner  then  to  serve  the  term 
of  imprisonment  for  which  he  stood  committed  at  the  time  of  the  original 
granting  of  the  order,  I  am,  therefore,  of  the  opinion,  and  so  advise, 
that  the  prisoner  in  question  must  now  serve  that  portion  of  his  original 
sentence  which  had  not  been  served  at  the  time  of  his  release  under 
the  order  of  the  Board  of  Pardons  in  question. 
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June  11.  1936. 

AMENDMEaVT  OF  CHARTER  OF  CORPORATION  NOT  ORGANIZED 
UNDER   GENERAL   CORPORATION   ACT   OP    1925 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  June  10,  to  which  you  recniest 
my  opinion  as  to  whether  or  not  a  railroad  company  incorporated  In 
September,  1926,  In  accordance  with  Section  5980  of  the  Complied  Gen- 
eral Laws  of  1927.  should  be  required  to  comply  with  Section  6016, 
Compiled  General  Laws  of  Florida,  as  amended  by  Chapter  13676,  Acts 
of  1929,  or  Section  6  of  Chapter  10096,  Acts  of  1925.  The  last  named 
statute  is  generally  referred  to  as  the  General  Corporation  Law  of  1925. 

Xt  is  my  opinion  that  such  a  corporation  must  comply  with  Section 
6016,  Compiled  General  Laws  of  Florida,  as  amended  toy  Chapter  13576. 
Acts  of  1929.  My  opinion  is  based  upon  the  fact  that  the  General  Cor- 
poration Law  of  1925  is  expressly  limited  in  its  application  to  corpora- 
tlons  incorporated  or  consolidated  imder  its  provisions  or  to  corporations 
which  have  been  re-incorporated  imder  Section  64  of  the  1925  Act.  My 
opinion  Is  further  based  upon  the  following  provisions  contained  in 
Section  3  (10)  of  said  Chapter  10096,  Acts  of  1925,  known  as  the  General 
Corporation  Act  of  1925: 

"Provided,  however,  that  corporations  may  not  be  formed 
under  this  Act  to  conduct  in  this  State  the  business  of  banking 
companies,  trust  companies,  "safe  deposit  companies,  building 
and  loan  associations,  insurance  companies,  mutual  fire  in- 
surance associations,  surety  companies,  express  companies,  rail- 
road and  canal  companies,  (but  street  and  interurban  railway 
companies  may  be  incorporated  hereunder),  telegraph  and  tele- 
phone companies,  co-operative  associations,  fraternal  benefit 
societies,  state  fairs  or  expositions,  cemetery  companies,  or  cor- 
porations not  for  profit:" 

I  further  base  my  opinion  upon  Section  62  of  Chapter  10096,  Acts 
of  1925,  which  amends  a  section  of  the  old  corporation  law  In  the 
following  words  and  figures; 

"Sec.  62.  Section  4049  of  the  Revised  General  Statutes  of  Florida, 
Is  hereby  amended  to  read  as  follows: 

'Any  three  or  more  persons  may  associate  themselves  and 
become  Incorporated  for  the  transaction  of  any  lawful  business 
of  a  public  or  private  character,  Including  all  works  of  internal 
improvement;  provided,  however,  no  corporations  shall  hereafter 
be  formed  under  this  Chapter  n  and  Sub-Chapters  I  to  X,  tmth 
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inclusive,  hereof,  except  corporations  of  the  following  classes: 
Banking  companies,  trust  companies,  building  and  loan  asso- 
ciations, insurance  companies,  mutual  fire  insurance  associations, 
surety  companies,  express  companies,  railroad  and  canal  com- 
panies, "  'telegraph  and  telephone  companies,  co-operative  asso- 
ciations, fraternal  benefit  societies,  state  fairs  or  expositions  and 
cemetery  companies.' " 


February  27,  1936. 

CHAPTER  14677.  ACTS  OP  1931— <  A)    APPLICATION  TO  CORPORA- 
TIONS IN  BANKRUPTCY— (B)  APPLICATION  TO 
CORPORATIONS  IN  RECEIVERSHIP 

Dear  Sir: 

(a)  Section  7  of  Chapter  14677,  Acts  of  1931,  provides  that  nothing 
in  said  Act  shall  be  construed  to  apply  to  a  corporation  that  has  been 
adjudged  bankrupt,  but  that  such  corporations  shall  file  statements. 

It  is  my  opinion  that  this  exemption  from  the  payment  of  the  cap- 
ital stock  tax  appUes  to  corporations  only  while  such  corporations  are  in 
Court  and  going  through  banltruptcy  proceedings  as  provided  by  the  Fed- 
eral Bankrupt  Law.  In  other  words,  such  a  corporation  is  exempt  from 
the  payment  of  the  tax  imposed  by  Chapter  14677  only  from  the  time  it 
is  by  a  Federal  Court  adjudged  bankrupt  untft  its  final  discharge  from 
bankruptcy. 

It  is  my  opinion,  therefore,  that  from  and  after  the  discharge  In 
bankruptcy,  such  corporations  are  required  to  pay  the  capital  stock  tax 
as  required  by  Chapter  14677. 

(b>  Section  1  of  Chapter  14677  requires  reports  from  all  corpora- 
tion "except  such  as  are  specifically  exempt  in  Section  6,"  and  Section  2 
requires  the  payment  of  the  tax  by  "every  corporation  required  to  file 
reports." 

It  is  my  opinion  that  Sections  6  and  7  contain  all  the  exemptions 
from  the  requirements  of  the  Act  intended  by  the  Legislature,  and  since 
corporations  in  receivership  are  not  specifically  exempt  from  the  re- 
quirements of  the  Act,  there  is  no  exemption  in  favor  of  corporations  in 
receivership  either  as  to  the  requirements  for  reports  and /or  the  payment 
of  the  tax. 

This,  I  think,  is  according  to  the  well  recognized  rule  of  statutory 
construction.  It  foUows,  therefore,  accordingly  that  corporations  in  re- 
ceivership are  required  to  make  the  reports  and  pay  the  amiual  tax  re- 
quired and  Imposed  by  Chapter  14677,  Acts  of  1931. 
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March  24.  1938. 

CORPORATIONS— FOREIGN—CANCELLATION  OP  PERMIT  AND 

EFFECT 

Dear  Sir: 

In  your  letter  of  the  2lst  instant  you  refer  to  Chapter  16880,  Acts  erf 
1935,  which  provides  for  the  cancellation  of  permits  of  foreign  corpora- 
tions delinquent  for  a  period  of  three  years  under  Chapter  14677,  Acts  of 
1931,  and  state  that  the  guestion  has  now  arisen  whether,  after  the  can- 
cellation of  the  permit  of  a  foreign  corporation  as  provided  for  In  Chap- 
ter 16880.  it  could  again  re-enter  the  State  as  in  the  first  instance,  as 
though  it  had  never  before  been  issued  a  permit  and  without  paying  the 
taxes  due  under  Chapter  14677  at  the  time  its  former  permit  was  can- 
celled. 

It  is  my  opinion  that  the  permit  of  a  foreign  corporation  having  been 
cancelled  as  provided  for  and  required  by  Chapter  16880,  for  failure  for 
three  years  to  comply  with  Chapter  14677,  could  not  re-enter  the  State 
and  be  granted  another  permit  without  the  payment  of  the  deUnquent 
taxes  for  which  its  former  permit  had  been  cancelled. 

It  is  my  opinion  that  Chapter  16880  Is  complementary  to  Chapter 
14677,  and  that  the  two  acts  should  be  considered  and  construed  In  pari 
materia.  Chapter  14677  is  primarUy  a  revenue  measure  and  a  corpora- 
tion could  not  evade  the  payment  of  the  tax  thereby  imposed,  by  allowing 
its  permit  to  be  cancelled,  and  then  re-enter  and  claim  another  permit 
as  if  it  had  not  become  delinquent  in  the  payment  of  such  tax. 


March  23.  1936. 
CORPORATIONS— APPRAISALS  OP  STOCK  VALUE 
Dear  Sir- 
In  your  letter  of  the  10th  Instant  you  request  my  opinion  as  to  yotir 
authority  to  apprEdse  the  assets  of  a  corporation,  in  order  to  determine 
the  value  of  its  capital  stocfc  shares  Issued  and  outstanding  for  the  pur- 
pose of  determining  the  tax  under  Chapter  14677,  Laws  of  Florida.  Acts 
of  1931. 

The  only  authority  in  this  respect  attempted  to  be  conferred  on  you 
by  the  said  Act  is  to  make  such  investigation  as  you  may  consider  neces- 
sary to  either  Increase  or  decrease  the  value  of  no-par  value  stock. 

The  Supreme  Court  of  Florida  strongly  indicated  in  the  case  of  Gray 
vs.  Central  Florida  Lumber  Company.  104  Fla,  447.  140  So.  321,  that  you 
do  not  have  such  authority.    It  was  there  held  Uiat  the  value  of  the 
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corporate  assets  may  be  increased  by  earnings  or  decreased  by  losses,  but 
that  the  capital  stock  remains  static,  unless  changed  by  legislative  author- 
ity. It  was  also  held  that  par  value  of  stock  may  or  may  not  coincide 
with  market  value,  the  former  being  arbitrary  designation  fixed  by  the 
corporation  while  the  latter  fluctuates  with  the  assets  of  the  corporation. 

It  is  therefore  my  opinion  that  you  have  no  authority  under  Chapter 
1«77  to  value  or  change  the  value  of  par  value  stock  of  corporations  as 
a  basis  for  determining  the  tax  to  be  paid  under  the  said  Act. 


January  25,  1936. 

CORPORATIONS— TRUST   COMPANIES    AS   EXECUTORS— QUALIFI- 
CATION FOR  TRANSACTING  BUSINESS 

ZJeor  Sir:  l 

I  have  your  letter  of  the  22nd  instant  advismg  the  County  of  Orange 
in  seciiring  the  right-of-way  for  a  highway  has  arranged  for  the  trading 
of  lots,  one  of  which  lots  you  state  is  necessary  to  be  traded  for  being 
in  the  Union  Trust  Company  of  Pittsburg,  as  trustee  of  an  estate,  which 
trust  company,  you  state,  is  agreeable  to  making  the  necessary  exchange 
if  the  title  they  would  secure  would  be  valid  without  such  trust  company 
having  to  qualify  to  transact  business  in  this  State,  You  request  my 
opinion  in  said  matter. 

In  reply  your  attention  is  called  to  Section  6026,  Compiled  General 
Laws  of  Florida,  1927.  which  provides  that  no  foreign  corporation  shall 
transact  business  or  acquire,  hold  or  dispose  of  property  in  this  State 
without  a  permit  from  the  Secretary  of  State  for  the  transaction  of 
business  and  providing  penalties  for  the  corporation  or  its  officers  vio- 
lating said  Section.  Such  statute  would  not  appear  to  apply  in  this  case 
for  the  reason  that  Section  6032  of  the  same  compilation  in  defining 
foreign  corporations  specifically  provides  that  nothing  in  the  article  shall 
apply  to  or  include  banking  or  trust  companies  incorporated  under  the 
laws  of  any  other  State, 

ToUr  attention  is  further  called  to  Section  6145  of  the  same  compila- 
tion making  It  unlawful  for  any  corporation  to  exercise  any  trust  func- 
tion without  having  first  obtained  a  charter  under  the  laws  of  this  State, 
which  said  Section,  however,  contains  the  following  provision:  "Provided, 
Umt  nothing  in  this  section  shall  apply  to  the  making,  execution  or  ack- 
nowledgment of  any  deed  theretofore  made  or  that  may  be  thereafter 
made  by  any  association  or  corporation  organized  under  the  laws  of  any 
other  State  or  any  trustee,  executor  or  administrator  appointed  under 
any  will  executed  by  a  non-resident,  or  to  the  making,  execution  or  ack- 
nowledgment of  any  deed  theretofore  made  or  thereafter  made  by  such 
foreign  trustee,  executor  or  administrator."  Our  Supreme  Court  in  the 
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case  of  Qlrard  Trust  Co.  v,  Tampashores  Development  Company,  et  al„ 
95  Fia,  1010,  117  So.  786.  in  construing  the  above  quoted  proviso  of  said 
Section  6145,  used  the  following  language: 

"It  must  be  assumed  that  this  provision  enacted  by  the  Leg- 
islature was  intended  to  have  some  useful  purpose.  It  appears 
that  that  useful  purpose  was  to  make  it  lawfully  possible  for 
foreign  trustees,  executors,  or  administrators  appointed  under  any 
will  by  a  nomresident  to  convey  and  dispose  of  property  in  ttus 
state  owned  by  the  decedent  at  the  time  of  death,  and  the  legal 
title  to  which  had  pa^ed  by  will  to  a  trustee,  executor,  or  admin- 
istrator. If  this  was  the  purpose  of  the  legislative  act,  and  we  hold 
that  it  was,  then  the  set  by  implication  authorizes  such  trustee, 
executor,  or  administrator,  appointed  under  any  will  of  a  nonresi- 
dent decedent,  to  perform  all  functions  incident  to  the  conveying 
of  the  property,  and  one  of  the  things  necessarily  incidental  to  the 
proper  conveyance  by  a  trustee  of  a  trust  estate  is  to  secure  for 
the  benefit  of  the  estate  the  proceeds  of  the  conveyance," 

Proceeds  of  the  conveyance,  in  this  particular  instance,  would  be 
the  lot  to  be  deeded  to  the  trust  company  in  exchange  for  their  lot. 

The  above  mentioned  statutes  are  all  the  statutes  I  find  applicable 
to  the  present  inquiry. 

Specifically  answering  inauiries  or  questions  which  appear  to  be  in 
the  minds  of  officers  of  the  said  trust  company,  I  beg  to  say  that  title 
to  the  lot  to  be  deeded  to  said  trust  company,  as  executor,  in  exchange 
for  lot  deeded  by  said  tnist  company  would  not  be  jeopardized  or  affected 
by  faDure  to  qualify  or  to  receive  permit  to  do  business  as  a  corporation 
or  trust  company  in  this  State.  I  may  say  further  that  such  exchange  of 
lands  would  not,  in  my  opinion,  be  equivalent  to  the  transacting  of  busi- 
ness in  this  State  unlawfully.  I  may  say  further  that  in  my  opinion  said 
trust  company  and  its  officers  would  not  be  liable  for  statutory  penal- 
ties in  such  exchange  of  lands. 


June  13,  1935. 

CORPORATIONS,  CHARTER  TAX 

iJeor  Sir: 

In  your  letter  of  the  12th  instant  you  state  that  you  have  bad  sub- 
mitted to  you  for  filing  a  certified  copy  of  the  charter  of  the  RFC  Mort- 
gage Company,  chartered  under  the  laws  of  Maryland,  with  an  accom- 
panying affidavit  by  the  president  to  the  effect  that  all  the  shares  of 
capital  stock  have  been  purchased  by  and  Issued  to  the  Reconstruction 
Finance  Corporation,  and  that  said  Reconstruction  Finance  Corporation 
Is  the  owner  and  holder  of  all  of  said  shares  of  stock. 
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Yon  state  that  the  filing  fee  has  been  tendered,  but  that  the  Cor- 
poratign  claims  exemption  from  the  payment  of  the  charter  tax  by  reason 
of  the  ownership  of  the  shares  of  stock. 

•nie  charter  fee  is  treated  by  the  Courts  as  a  tax.  and  since  the  Re- 
construction Finance  Corporation  is  an  agency  of  the  Federal  Govern- 
ment, it  is  my  opinion  that  the  State  cannot  require  the  payment  of  this 
tax  under  the  circumstances. 


January  29,  1935, 

CORPORATIONS— EFFECT  OF  REINSTATEMENT  AFTER  DELIN- 
QUENCY UNDER  CHAPTER  14677,  LAWS  OF  FLORIDA,  ACTS 
OP  1931,  AS  AMENDED  BY  CHAPTER  15726.  LAWS  OF 
FLORIDA,  ACTS  OF  1931   (SECTIONS  5977  U)  ET  SBQ., 
COMPILED  GENERAL  LAWS  OF  1927, 
1934  StJPPLEMENT 

Dear  Sir* 

This  is  in  response  to  your  communication  of  the  21st  instant,  In- 
volving the  above  statute,  wherein  you  ask  the  following  question: 

"When  a  corporation  had  failed  to  file  Its  annual  report  and 
pay  Its  tax  under  this  Act  as  required  by  law  within  the  desig- 
nated period,  resulting  in  its  charter  powers  and  privileges  being 
suspended,  does  the  subsequent  filing  of  such  report  and  the  pay- 
ment of  such  tax  restore  the  charter  powers  and  privileges  ab 
initio  or  merely  from  the  date  of  such  compliance?" 

It  is  my  opinion  that  under  the  above  mentioned  statute,  upon  the 
reinstatement  of  a  delinquent  corporation,  its  charter  powers  and  privi- 
leges are  restored  as  if  it  had  never  been  delinquent. 


January  28.  1935. 

CORPORATIONS— LIABUJTY  OF  OFFICERS  OR  STOCKHOLDERS 

AS  PARTNERS  IN   ETENT   OF   FAILURE    TO    COMPLY   WITH 

CHAPTER  14677,  LAWS  OF  FLORIDA,  ACTS  OF  1931.  AS 

AMENDED  BY  CHAPTER  15726.  LAWS  OF  FLORIDA. 

ACTS  OF  1931,  (SECTIONS  5977  (1)  ET  SEQ.. 

COMPILED  GENERAL  LAWS  OP  1927) 

1934  SUPPLEMENT 

Dear  Sir-' 

This  Is  in  resuonse  to  yours  of  the  21st  instant,  wherein  you  ask  the 

following  question: 
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"When  a  corporation  has  failed  to  file  its  annual  report  and 
pay  its  tax,  as  required  by  law,  within  the  designated  period,  re- 
Gulting  in  its  charter  powers  and  privileges  being  suspended,  if 
the  officers  of  the  corporation  continue  to  do  business  in  the 
name  of  the  corporation  is  the  effect  of  such  transactions  such 
as  to  charge  them  with  individual  liability  as  in  a  partnership?" 
It  is  my  opinion  that  your  Question  must  be  answered  In  the  nega- 
tive. 

As  construed  by  our  Supreme  Court  the  statute  in  question  does  not 
work  an  at^solute  forfeiture,  but  merely  suspends  the  corporate  and  char- 
ter privileges  until  the  required  reports  are  filed  and  fees  paid. 

See  the  following  cases  in  support  of  this  opinitn: 

Gray  vs.  Central  Florida  Lumber  Company,  104  Fla.  446,  140 
8o.  320,  141  So.  604: 

Jarvls  vs.  Chapman,  Properties,  Inc..  110  Fla.  17,  147  So.  860; 

Diaz  vs.  Park  Land  Estates,  154  So.  199; 

Irwin  vs.  Gilson  Realty  Company.  156  So.  79. 

See  also  my  prior  opinion  under  date  of  October  12,  1931.  reported 
in  Biennial  Report  1931-32  at  page  83d. 

See  also  Annotation,  18  A.  L.  B.  282. 

The  Intention  of  the  Legislature  is  further  reflected  in  the  enact- 
ment of  Chapter  15931,  Laws  of  Florida,  Acts  of  1933,  with  reference  to 
delinquent  corporations  taking  action  to  reduce  authorized  or  outstanding 

capital. 


January  26,  1935. 

CORPORATIONS— CERTIFICATES  IN  CONNECTION  WITH  DISSOLU- 
TION UNDER  SECTION  44  OP  CHAPTER  10096,  LAWS  OP 
FLORIDA,  ACTS  OF  1925   (SECTION  6570,  COM- 
PILED GENERAL  LAWS  OF  1927) 

Dear  Sir: 

This  is  in  response  to  your  communication  of  January  9tb.  wherein 
you  enclose  two  forms  of  certificates  with  reference  to  the  dissolution  of 
a  corporation  under  Section  44  of  Chapter  10096,  Laws  of  Florida.  Acts 
of  1925.  Both  of  these  forms  are  predicated  on  an  authenticated  reso- 
lution adopted  by  the  stockholders,  showing  the  dissolution  of  such  cor- 
poration. 

You  ask  for  my  opinion  as  to  the  appUcability  of  these  forms  in  the 
event  all  of  the  stockholders  consent  to  the  dissolution. 


I 
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You  will  note  that  under  the  said  Section  44,  two  distinct  situations 
are  contemplated,  to-wit:  first,  action  taken  at  a  meeting  with  two-thirds 
of  the  vodns  power  voting  In  favor  of  dissolution,  and  second,  consent  In 
writing  to  a  dissolution  by  all  the  stockholders  of  record  having  voting 
power. 

It  is  my  opinion  that  under  said  Section  44  the  forms  of  certificates 
used  by  your  office  and  enclosed  in  your  communications,  are  proper  for 
the  first  instance  above  noted.  But  in  the  event  the  second  method  is 
used,  to-wit:  consent  in  writing  to  a  dissolution  by  all  the  stockholders 
of  record  having  voting  power,  the  form  used  should  be  predicated  upon 
such  action  rather  than  upon  a  resolution  adopted  by  the  stockholders 
acting  under  the  first  method  mentioned. 


January  26,  1935. 

CORPORATIONS— REDUCTION  OP  CAPITAL  STOCK  WHEN  ORGAN- 
IZED UNDER  LAWS  IN  PORCE  PRIOR  TO  CHAPTER 
10096,  ACTS  OF  1925 

Dear  Sir: 

This  acknowledges  yours  of  the  22nd  instant,  wherein  you  ask  whe- 
ther or  not  a  corporation  organized  under  the  so-called  old  corporation 
law,  which  was  in  effect  prior  to  the  enactment  of  Chapter  10096,  Laws 
of  Florida,  Acts  of  1925,  in  order  to  reduce  its  capital  stock  or  reduce 
the  par  value  of  the  shares  thereof,  must  comply  with  Section  6016,  Com- 
piled General  Laws  of  1927,  by  amending  its  charter  and  securing  a  re- 
issue of  letters  patent. 

You  advise  that  the  charter  of  the  particular  corporation  authorized 
a  fixed  amount  of  capital  stock,  but  contamed  no  privilege  clause  per- 
mitting a  corporation  to  increase  or  decrease  its  authorized  capital  stock, 
and  that  letters  patent  issued,  recited  that  the  authorized  capital  stock 
should  be  of  a  fixed  amount  with  no  privilege  of  increasing  or  decreasing. 

It  is  my  opinion  that  in  spite  of  the  provisions  In  the  letters  patent 
(which  are  not  the  charter  itself),  the  method  of  reducing  the  capital 
stock  of  such  corporation  or  changing  the  par  value  of  the  shares  thereof, 
is  that  outlined  in  said  Section  S015,  Compiled  General  Laws  of  1927, 
and  that  it  is  not  necessary  to  also  go  through  the  procedure  necessary 
for  an  amendment  of  the  charter  as  outlined  by  Section  6016,  Compiled 
General  Laws  of  1927. 

There  is  nothing  inconsistent  in  this  opinion  with  the  case  of  Ran- 
dall vs.  Mickel.  103  Fla.  1229,  138  So.  14,  141  So.  317,  inasmuch  as  that 
case  appUed  to  banking  companies  which  were  held  to  be  an  exceptldn 
to  Section  6014  (regarding  increase  of  capital  stock),  because  of  the  pro- 
visions of  Section  6069,  Compiled  General  Laws  of  1927, 
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March  28.   193&. 

COHPORATIONS,  ANNUAL  REPORTS,  EXECUTION  OP  DEEDS  OP 

CONVEYANCE 

Dear  Sir- 

Chapter  14677,  Laws  of  Plorlda,  Acts  of  1931,  requires  of  all  corpor- 
ations authorized  to  do  business  in  this  State,  both  foreign  and  domestic, 
the  filing  of  annual  reports  with  the  Secretary  of  State,  and  the  payment 
of  designated  filing  fees  thereon. 

Section  5  of  the  Act  provides  that  any  corporation  failing  to  com- 
ply with  tlie  provisions  of  the  Act  for  six  months  shall  forfeit  its  corpor- 
ate and  charter  privileges.  The  Secretary  of  State  is  required  on  the 
first  day  of  each  year  to  make  up  a  list  of  the  corporations  of  record  in 
his  office,  which  have  failed  to  comply  with  the  provisions  of  the  Act. 
and  mail  same  to  the  Clerks  of  the  Circuit  Courts,  the  Civil  Courts  of 
Record,  the  Circuit  Judges,  and  the  Justices  of  the  Peace.  This  Is  notice 
to  the  public  as  to  those  corporations  which  have  failed  to  comply  with 
the  requirements  of  the  Act  for  filing  reports  and  paying  the  tiiiag  fee. 

It  is  my  opinion  that  a  corporation  which  has  failed  for  six  months 
to  comply  with  the  Act  is  without  authority  to  convey  its  property.  Ita 
only  authority  for  conveying  property  is  that  given  it  by  its  charter, 
which  is  a  privilege  granted  by  the  State,  and  the  State  has  the  right 
to  condition  that  privilege  upon  reasonable  requirements  such  as  are  em- 
braced within  Chapter  14677. 

In  Gray  vs.  Central  Florida  Lumber  Company,  140  So.  320,  the  Su- 
preme Court  of  Florida  said: 

"A  franchise  to  transact  business  in  this  State  by  either  m. 
^  domestic  or  foreign  corporation  is  a  privilege  which  may  be 
granted  or  withheld  as  the  State  deems  proper.  This  premise 
established,  it  necessarily  follows  that  such  a  franchise  may  be 
granted  on  such  terms  as  the  sovereignty  may  prescribe,  so  long 
as  not  In  conflict  with  the  Constitution.  The  Act  brought  in 
question  does  not  attempt  to  deprive  a  corporation  of  Its  fran- 
chise for  failure  to  comply  with  its  terms,  but  it  makes  the  pay- 
ment of  its  filing  fee  a  prerequisite  to  transact  business,  and  pun- 
ishes it  by  withholding  all  its  charter  privileges  if  not  paid  in  six 
months.  This  is  a  reasonable  regulation  not  nearly  so  harsh  as 
that  imposed  in  other  states  for  a  like  delinquency." 

In  Diaz  vs.  Parldand  Estates,  154  So.  199,  the  Court  upheld  the  Act 
as  denying  the  corporation  the  right  to  maintain  a  suit  when  the  cor- 
poration was  in  default  of  its  requirements  under  the  Act,  but  said  that 
the  Judgment  rendered  for  the  corporation  was  not  void  but  voidable, 
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It  is  my  opinion  that  a  person  accepting  a  deed  from  a  corporation 
in  default  of  its  duty  to  make  the  report  and  pay  the  filing  fee  required 
by  the  Act,  would  do  so  at  a  great  risk,  since  he  may  inform  himself  at 
the  Clerk's  office  as  to  wliether  the  corporation  has  complied  with  the 
Act  in  question. 


March  6,  1935. 

CORPORATIONS— NECESSITY  OF  APPEARING  IN  ACTION  BY  OR 
AGAINST  BY  ATTORNEY 

near  Sir: 

This  acknowledges  receipt  of  yours  of  the  1st  inst.,  wherein  you  ask 

whether  or  not  a  corporation  can  legally  institute  and  maintain  its  own 
suits  at  law,  or  defend  suits  filed  against  it,  without  the  appearance  of 
an  attorney  at  law  representing  such  corporation.  The  specific  question 
you  ask  is  based  upon  the  filing  of  a  suit  by  a  Florida  corporation  with 
the  secretary  bringing  the  proper  papers  into  your  office  and  maintaining 
that  he  is  an  executive  part  of  the  corporation  and  that  the  corporation 
is  in  fact  instituting  its  own  suit. 

In  reply  I  beg  to  advise  that  all  the  authorities  I  have  been  able  to 
find  lay  down  the  fundamental  rule  that  a  corporation  may  not  appear 
as  plaintiff  or  defendant  in  a  suit  except  by  attorney  and  that  such  at- 
torney must  be  a  member  of  the  Bar.  Otherwise,  officers  or  agents  of 
such  corporation  who  actually  conduct  the  Utigation  would  be  engaged 
in  the  unauthorized  practice  of  law.  assuming,  of  course,  that  they  are 
not  admitted  to  practice.  In  other  words,  a  corporation  has  a  legal  per- 
son may  only  act  through  natural  persons,  and  when  it  acts  with  refer- 
ence to  mattej-s  in  the  courts,  the  natural  persons  representing  it  must 
be  attorneys  admitted  to  practice  law. 

The  use  of  the  word  "person"  in  Section  4163,  Compiled  General  Laws, 
1927,  can  obviously  have  no  reference  to  an  artificial  persons  such  as  a 
corporation  because  such  artificial  person  in  incapable  of  managing  its 
own  suits  except  through  the  intervention  of  natural  persons. 

The  following  authorities  sustain  this  opinion:  14A  C.  J.  812,  Sec. 
2931;  Commercial  etc.  Bank  vs.  Slocum.  14  Pet.  60,  10  Law  Ed.  354;  Os- 
bora  vs.  United  States  Bank,  9  Wheat.  737,  830,  6  Law  Ed.  204;  Culpeper 
Nat.  Bank  Inc.  vs.  Tidewater  Improvement  Company,  Inc.,  119  Va.  73, 
89  S.  E.  118,  4  Min.  Inst.  (2nd  Ed.)  page  683,  5  Rob.  Fr.  page  23,  Chitty's 
Pleadings  (16  AM.  Ed.)  page  577. 
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DecemlD€r  21,  1936. 

CORPORATIONS — REINCORPORATION  UNDER  ACT  OF   1925 

Deca-  Sir: 

In  your  letter  of  December  11,  1936.  you  state  that  a  corporation  or- 
ganized imder  the  laws  of  Florida  prior  to  the  General  Corporation  Law 
of  1925,  with  an  authorized  capital  stock  of  $200,000  divided  into  2400 
shares  of  the  par  value  of  $100  per  share,  has  filed  with  you  its  certifi- 
cate of  reincorporation  under  the  General  Corporation  Law  of  1925,  but 
in  its  certificate  of  re -incorporation  the  capital  stock  structure  is  changed 
as  follows: 

Fifteen  hundred  shares  without  par  value  and  five  hundred  shares 
of  the  par  value  of  $100. 

This  presents  the  qiiestlon  whether  the  corporation  shall  be  subject 
to  the  payment  of  an  additional  charter  tax  for  such  re -incorporation. 

Section  6589  of  the  CompQed  General  Laws  of  Florida,  1927,  pro- 
vides that  any  corporation  organized  and  existing  under  the  laws  of  this 
State  July  15,  1925,  may  re-incorporate  under  the  provisions  of  the  Gen- 
eral Corporation  Law  of  1925,  without  being  subject  to  the  payment  of 
an  additional  charter  tax  for  such  re -incorporation.  It  is  my  opinion 
that  this  provision  is  to  be  construed  to  mean  that  no  additional  tax  Is 
required  for  re -incorporation  under  the  1925  Act  of  a  corporation  as  it 
existed  under  the  old  corporation  law.  Here  we  have  a  different  situa- 
tion. The  corporation  in  question  is  changing  its  charter  as  it  existed 
under  the  old  law,  and  flies  its  certificate  of  re-incorporation  with  a 
capital  stock  structure  different  from  what  it  had  under  the  old  law. 

In  other  words,  in  coming  under  the  General  Corporation  Law  of 
1925,  It  has  abandoned  the  charter  as  It  existed  under  the  old  Corporation 
Law  and  in  so  doing  it  has  in  my  opinion  subjected  itself  to  the  same 
fees  and  taxes  as  if  originally  incorporated  under  the  General  Corporation 
Law  of  1925. 

I  am  returning  the  letter  of  Messrs.  .  addr^sed 

to  you  under  date  of  December  10,  1936. 
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NO  COKRESPONDENCE 


SECTION  7 
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OCTOBER  30,  1935. 

GENERAL  INSPECTION  FUND.  USE  TO  BRING  CONVENTION  OF 
KNIGHT  TEMPLARS  TO  THIS  STATE 

Dear  Sir: 

This  is  in  reply  to  your  favor  of  October  thirtieth  in  which  you  re- 
quest my  opinion  as  to  whether  or  not  you  would  be  authorized  to  con- 
tribute a  sum  out  of  the  general  inspection  fund  to  aid  in  bringing  to  the 
State  of  Florida  the  Triennial  Convention  of  the  Knight  Templars.  You 
state  that  this  convention  will  bring  thousands  of  people  to  Florida  and 
will  thus  advertise  our  resources  to  them  at  first  hand. 

I  beg  to  advise  that  Chapter  10029,  Laws  of  Florida,  Acts  of  1925, 
provides  that  the  Commissioner  of  Agriculture  shall  publish  and  distrib- 
ute information  and  otherwise  advertise  the  State  of  Florida  through 
the  Bureau  of  Immigration  for  the  purpose  of  attracting  desirable  im- 
migrants and  drawing  investors  to  the  industries  of  the  State  of  Florida. 
Under  Section  26  of  Article  IV  of  the  State  Constitution,  you  keep  the 
Bureau  of  Immigration.  Thus  it  is  that  you  and  you  alone,  as  Commis- 
sioner of  A^culture,  control  the  use  and  expenditure  of  the  funds  so 
appropriated  for  such  advertising  purposes.  The  fund  appropriated  for 
advertising  purposes  was  increased  from  fifty  thousand  to  seventy-five 
thousand  dollars  annually  from  the  general  inspection  fund.  See  Chap- 
ter 11833,  Laws  of  Florida,  Acts  of  1927. 

I  am  of  the  opinion  that  you  have  authority  as  Commissioner  of  Ag- 
riculture to  expend  such  an  amount  out  of  the  general  inspection  fund 
as  In  your  iudgment  would  be  wise  and  proper  to  bring  the  Tri-ennial 
Convention  of  the  Knight  Templars  to  the  State  of  Florida — such  expen- 
diture being  based  on  your  judgment  as  to  the  value  and  extent  that  this 
would  constitute  a  proper  advertising  of  the  resources  of  the  State  of 
Florida. 
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October  31.  193S. 

FEKTiLIZER  ANALTffTS 

Deaf  Sir: 

I  am  In  receipt  of  Four  letter  of  the  29th  instant  calling  m7  atten- 
tion to  Section  9  of  Chapter  16.999.  Laws  of  Florida.  Acts  of  1935,  amend- 
ing section  3811  and  7233,  Compiled  General  Laws  of  Florida,  1927.  pro- 
viding for  the  payment  of  the  fee  of  35c  per  ton  by  the  manufacturer  or 
agent  for  commercial  fertilizer  offered  for  sale  in  the  State  of  Florida, 
and  providing  that  5c  out  of  each  fee  so  paid  shall  be  placed  into  a  Bpe- 
cial  Fund  and  not  into  the  General  Inspection  Fund  of  the  Stat«.  and 
further  providing  that  said  Special  Fund  shall  be  available  to  the  Com- 
missioner of  Agriculture  for  use  in  enforcing  the  law.  Vou  make  inquiry 
as  to  whether  or  not  payment  from  such  Special  Fund  may  be  made  to 
fertilizer  analysts  for  making  chemical  analyses  of  fertilizer,  and  if  pay- 
ments can  be  so  made,  whether  or  not  the  salaries  for  such  services  are 
limited  to  any  particular  amount. 

In  reply  I  beg  to  say  that  Section  9  of  Chapter  16,999,  Laws  of  Flor- 
ida, Acts  of  1935,  must  be  considered  In  connection  with  other  provisions 
of  said  statute.  By  reference  to  Sections  3  and  4  of  said  Act  you  will  note 
that  it  shall  be  the  duty  of  the  State  Chemist  to  analyze  samples  of  com- 
mercial fertilizer  and  that  he  is  required  to  have  the  same  analyzed  and 
make  a  certificate  of  such  analysis.  Since  official  analyses  of  commer- 
cial fertilizers  are  required  to  be  made  by  the  State  Chemist  It  would  ap- 
pear, under  the  law,  that  the  Commissioner  of  Agriculture  would  not  be 
authorized  to  employ  other  persons  to  make  such  analjraes. 


October  19.  1935. 

FERTILIZER  TAGS   AND   CERTIFICATES  OF  STATE    CHEMIST. 

FORMS 

Dear  Sir: 

I  answer  your  letter  of  the  15th  instant,  as  follows: 

1st.  The  information  required  to  be  shown  on  fertilizer  tags  as  the 
guaranteed  analysis  is  as  provided  by  Section  5  of  Chapter  16999.  Acts 
of   1935.   minus  the  showing   as   to   acid-forming   or   non-acld-formlng 

qualities  of  such  fertilizer. 

2nd.  Fertilizer  tags  showing  the  guaranteed  analysis  should  contain 
no  reference  as  to  its  acid-forming  or  non -acid-forming  qualities. 

3rd.  The  certificate  of  the  State  Chemist  as  to  the  analysts  of  sam- 
ples of  fertilizer,  drawn  under  Chapter  16999,  should  conform   to  the 
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holding  of  the  final  decree  of  the  Circuit  Court  in  the  case  of  Tnieman 
Fertilizer  Company  vs.  Mayo  et  al,  in  all  cases  where  the  certificate  is 
Issued  subsequent  to  the  12th  day  of  October,  1935,  the  date  of  said  final 
decree. 

August  22,  1935. 

CITRUS  FRUIT  INSPECTION— GRADE  A^^D  MATURITY 

Dear  Sir: 

In  your  letter  of  the  20th  inst.,  you  refer  to  Senate  Bill  No,  18,  Chap- 
ter 16854.  Senate  Bill  No.  17,  Chapter  16855,  and  Senate  Bill  No.  657, 
Chapter  16863,  Acts  of  The  Legislature  of  1935,  passed  to  regulate  the 
citrus  industry,  and  you  ask  whether  you  have  the  authority  to  make 
grade  and  maturity  inspections  of  citrus  fruit  and  issue  certificates,  if 
requested  so  to  do,  or  whether  you  are  without  authority  to  make  these 
inspections  until  a  citrus  commission  is  appointed  and  establishes  stand- 
ards for  grades  and  promulgates  rules  and  regulations  for  enforcing  the 
maturity  law. 

These  acts  were  passed  to  protect  and  promote  the  citrus  Indi^try 
and  should  be  read  together  eis  one  act. 

Senate  Bill  No.  16  creates  and  establishes  a  State  Citrus  Comm.ission 
to  be  appointed  by  the  Governor,  which  commission  is  charged  with  the 
duty  of  making  and  promulgating  the  necessary  rules  and  regulations 
for  carrying  out  the  purposes  of  said  act.  Among  other  things,  the  Com- 
mission has  fuil  and  plenary  powers  to  establish  standards  for  state 
grades  of  citrus  fruit  and  for  containers  therefor,  and  also  to  prescribe 
rules,  regulations  and  orders  governing  the  marks  or  tags  which  may  be 
reauired  upon  citrus  fruit  or  containers  therefor,  as  a  prerequisite  to  the 
right  to  market  said  fruit  and  also  to  make  and  promulgate  regulations 
for  determining  by  inspection  whether  citrus  fruit  is  immature  or  other- 
wise unfit  for  human  consumption. 

You  are  chained  with  the  duty  of  enforcing  these  laws,  but  tmder 
such  rules,  regulations  and  orders  as  may  be  made  and  promulgated  by 
the  Commission  as  to  grades  and  maturity  &n{l  fitness  for  human  con* 
sumption,  and  as  to  the  use  of  tags  certifying  the  result  of  your  inspec- 
tion. 

It  appears,  therefore,  that  you  cannot  enforce  the  act  as  to  grades 
or  maturities  or  fitness  for  human  consumption  or  the  furnishing  of  tags 
until  the  standards  of  grades  are  established  by  rules  and  regulations 
and  until  rules  and  regulations  are  made  and  promulgated  as  to  ma- 
turity tests  and  tests  as  to  fitness  for  human  consumption  and  until  the 
marks  or  tags  required  upon  such  fruit  have  been  prescribed  by  the  Com- 
mission. 
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* 

Citrus  fruit  found  to  be  immature  or  unfit  for  human  consumption 
upon  Inspection  and  testing,  can  be  seized  and  destroyed  only  "as  may 
be  provided  by  regulations  prescribed  by  the  Florida  Citrus  Commisston.** 

It  is  my  opinion,  therefore,  that  you  are  without  authority  to  en- 
force the  provisions  of  these  acts  until  the  Florida  Citrus  Commission. 
created  by  Senate  BiU  No.  16.  has  made  and  promulgated  the  nil^,  regu- 
lations and  orders  required  by  said  acts  for  the  wiforcement  thereof. 


January  30,  1935. 

COMMERCIAL  FEEDING  STUFFS— TAG  OR  LABEL 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  24th  instant,  enclosing  a  com- 
munication from  Mr.  — -,  Secretary  of  the  Poultry  Producers  of 

Central  Florida,  with  reference  to  form  of  tag  prescribed  by  the  Com- 
missioner of  Agriculture  for  commercial  feeding  stuffs.     Mr, ■ 

suggests  that  the  Commissioner  of  Agriculture  require  the  ingredients  of 
the  feed  to  be  listed  on  the  tag  in  the  order  of  their  quantity  and  per- 
centage values,  beginning  with  the  largest  and  ending  with  the  smallest. 

Sections  3255  to  3267,  Compiled  General  Laws  of  Florida,  1927.  re- 
late to  commercial  feeding  stuffs.  Your  attention  is  called  particularly 
to  Sections  3257  and  3267. 

After  a  careful  reading  of  the  statutes  I  am  doubtful  of  the  Commis- 
sioner  of  Agriculture  having  authority  to  make  the  requested  requirement 
with  reference  to  tags.  If  it  is  desirable  that  this  featiu«  appear  on  such 
tags,  the  same  may  be  taken  care  of  by  the  next  Legislature  which  con- 
venes in  about  two  months. 

Enclosed  find  correspondence  attached  to  your  letter. 


April  8,  tQ3&. 
INSPECTION  TAGS— REFUND  FOR  COST  OP  TAOS 
Dear  Sir: 


m  your  letter  of  the  5th  instant  you  state  that  the  Honorable- 


^has  requested  that  his  necessary  and  regular  expense  fund  be  cred- 
ited with  $6,623.42,  representing  refunds  to  the  Commissioner  of  Agri- 
culture of  a  portion  of  price  paid  by  that  Department  for  inspection  tags, 
and  request  my  opinion  as  to  the  legality  of  so  doing,  and  whether  this 
would  increase  a  budgeted  item  in  the  Appropriation  Bill  to  that  amount. 
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It  is  my  opinion  that  this  should  be  treated  as  an  advancement  made 
by  the  Commissioner  of  Agriculture,  and  not  as  an  expenditure,  and  that 
the  same  should  be  placed  back  in  the  same  fund,  and  treated  as  never 
having  been  spent  by  the  Department. 

In  other  words,  if  the  full  amount  expended  by  the  Agricultural  De- 
partment in  procuring  tags  has  been  charged  up  against  the  Depart- 
ment, then  that  account  should  be  credited  with  the  amount  of  the  re- 
fund, so  as  to  reduce  the  amount  shown  on  the  books  to  have  been  so 
spent  by  the  Department,  and  this  would  not  have  the  effect  of  increas- 
ing the  budgeted  item  in  the  appropriation  for  that  fund. 
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February  26,  1936. 

STATE  MILITIA— PAYMENT  FOR  SUPPLIES  LOANED  RED  CROSS 

FDR  USE  OF  HURRICANE   SUFFERERS  NOT  RETURNED 

—CHAPTER  13.630  OP  1929 

Dear  Sin 

Answering  your  incjuiry  I  beg  to  say  in  my  opinion  supplies  loaned 
by  the  State  Military  Department  to  the  Red  Cross  for  use  in  connection 
with  hurricane  disasters  In  this  State,  which  supplies  have  been  used  up 
or  lost  and  not  returned,  may  be  paid  for  under  Chapter  13.630,  Laws  of 
Florida,  Acts  of  1929,  upon  reaulsition  of  the  State  Military  Department, 
specifically  setting  forth  that  the  requisition  is  made  for  such  purposes. 


April  11.  1S3S. 

NAVAL  MILITIA 

Dear  Sir: 

You  have  handed  me  letter  under  date  of  April  9.  1935,  from  the  of- 
fice of  the  Adjutant  General,  enclosing  copy  of  proposed  act  creatiHK 
and  providing  for  the  Florida  Naval  Militia. 

I  have  checked  both  the  State  and  Federal  laws  and  cannot  under- 
stand the  necessity  for  this  proposed  legislation.  By  Section  2015,  Com- 
piled General  Laws,  1927,  the  naval  militia  is  one  of  the  four  component 
parts  of  the  militia  of  this  State;  by  Section  20 IS  you,  as  Oovernor,  are 
the  commander -ln~cblef  of  all  the  military  and  naval  forces  In  the  State. 
Your  powers  as  such  are  outlined  In  Section  2019.  which  specifically  men- 
tions the  naval  miUtia  and  gives  you  power  in  case  of  emergency,  as  set 
forth,  to  order  into  active  service  of  the  State  all  or  any  part  of  the  mi- 
litia, which,  of  course,  would  Include  the  naval  militia:  by  the  same  sec- 
tion it  is  made  your  duty  in  certain  instances  to  order  out  for  Federal 
service  the  naval  militia.  The  duties  of  the  Adjutant  Oeneral  give  him 
supervision  over  all  troops,  arms  and  branches  of  the  militia  and  re- 
quire him  to  prepare  such  reports  and  returns  as  the  Secretary  of  the 
Navy  may  prescribe  and  require,  and  he  is  required  by  Section  2024  to 
report  to  the  Governor  the  number  and  condition  of  the  national  guard. 
the  naval  militia  and  the  marine  corps. 

Specifically,  by  Section  2029  you  are  authorized  in  your  discretion 
"to  organize  a  naval  militia  and  a  marine  corps  in  accordance  with  the 
laws  now  existing  or  which  may  hereafter  be  enacted  by  the  Congress  of 
the  United  States  governing  the  naval  militia  or  marine  corps  of  the 
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United  States,  and  regulations  issued  by  the  Secretary  of  the  Navy  for 
the  government  of  the  United  States  Navy,  naval  militia  and  marine 
corps." 

By  Title  24,  Section  841,  provision  is  made  for  Federal  recognition  of 
such  part  of  the  organized  militia  of  the  State  as  may  be  prescribed, 
I*rovision  is  also  made  with  reference  to  the  regulations  by  the  Secretary 
of  the  Navy,  the  qualification  of  officers  in  the  naval  militia,  and  the 
assignment  to  such  naval  militia  by  the  Secretary  of  the  Navy  of  such 
vessels,  material,  armament,  equipment,  and  other  facilities  available. 

Under  these  existing  statutes  it  appears  to  me  the  only  thing  necessary 
is  to  ascertain  from  the  Navy  Department  the  rules  and  regulations  and 
issue  your  executive  order  organizing  the  naval  militia  in  accordance 
therewith.  However.  I  suggest  that  you  further  consider  the  matter  with 
the  Adjutant  General  to  ascertain  his  views  in  regard  to  the  necessity  of 
this  prox>osed  legislation. 
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January  24,  1935. 

NEPOTISM— CHAPTER  16,088,  ACTS  OP  1933. 

Uear  Sir: 

I  am  in  receipt  of  your  letter  of  the  21st  instant,  together  with  copy 
of  your  opinion,  under  the  same  date,  relative  to  the  Board  of  Public  In- 
struction employing  school  teachers  recommended  by  Special  Tax  School 
District  Trustees  when  such  teachers  are  related  to  said  Trustees  so 
recommending  them,  reading  as  follows: 

"Complying  with  the  request  for  my  opinion  as  to  whether 
it  Is  illegal  for  the  trustees  of  School  District  No.  4  to  recommend 
and  for  the  County  School  Board  to  employ  a  relative  of  a  mem- 
ber of  the  Board  of  Trustees  of  School  District  No.  4,  1  Ijeg  to 
advise  that  in  my  opinion  such  recommendation  by  the  trustees 
and  the  employment  by  way  of  appointment  by  the  County 
School  Board  of  such  person  recommended  by  the  trustees  is 
not  in  violation  of  Chapter  16088,  Acts  of  tiie  Legislature  of 
1933." 

In  reply  to  your  inquiry  I  beg  to  say  that  I  concur  with  you  in  your 
opinion  on  the  ground  recited  by  you  In  your  letter  that  the  Board  of 
Public  Instruction  and  not  the  Trustees  is  the  employing  agency  and  for 
the  further  reason  that  our  Supreme  Court  In  the  case  of  State  ex  rel. 
Robinson,  et  al.  vs.  Keefe,  et  al.,  Ul  Fla.  701,  149  So.  638.  held  that  said 
Act  would  not  apply  to  the  employment  of  public  school  teachers. 
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September  21,  1935. 

NEWSPAPERS,    SUCCESSORS.  UEGAL   ADVERTISEMENTS 

Dear  Sir-* 

I  have  your  letter  of  the  18th  instant,  stating  that  you  contemplate 
converting  the  Bay  County  Herald  from  a  weekly  to  a  daOy  newspaper 
and  would  also  like  to  change  the  name  from  Bay  County  Herald  to 
Panama  City  Herald.  You  make  Inquiry  if  changing  the  name  will  In 
any  way  affect  your  right  to  accept  City  and  County  legal  advertising. 

In  reply  I  beg  to  say  so  far  as  the  general  laws  are  concerned  I  do 

not  think  that  the  mere  change  of  the  name  would  affect  your  qualifi- 
cations as  a  newspaper  for  carrying  legal  advertisements.  Your  attention 
is  called  to  Chapter  14,830,  Laws  of  Florida,  Acts  of  1931,  now  Section 
4274  <1),  Compiled  Gteneral  Laws  of  Florida,  1934  Supplement.  You  will 
note  that  said  statute  prescribes  the  qualifications  of  a  newspaper  for 
publishing  legal  advertisements  and  after  the  description  of  such  quali- 
fications uses  the  following  words;  "or  in  a  newspaper  which  Is  a  direct 
successor  of  a  newspaper  which  has  been  published." 


January  26,  1935. 

NEWSPAPERS— PUBLICATION  OP  TAX  SALE  LISTS  IN  NEWS- 
PAPERS PUBLISHED  AND  OWNED  BY  STATE  OFFICER 

JDear  Sir: 

I  am  in  receipt  of  your  letter  of  the  24th  instant,  making  inquiry  if 
The  Public  Record,  a  newspaper  published  by  and  owned  principally  by 
you  would  be  authorized  to  publish  delinquent  tax  sale  notices. 

In  reply  I  refer  you  to  Sections  1978  and  1979,  Compiled  General 
Laws  of  Florida.  1927.  reading  as  follows: 

1978.  "Public  Printing  to  be  let  to  lowest  bidder.  All  the 
public  printing  of  the  State  of  Florida  shall  be  let  out  upon 
contract  to  the  Unoest  responsible  bidder,  who  shall  furnish  all 
papers  and  other  material  used  in  printing  and  binding," 

1979.  "State  officers  not  to  be  interested  in  contract.  No 
member  of  the  Legislature  or  other  officer  of  this  State  shall  be 
interested,  directly  or  indirectly,  in  such  contract." 

Your  attention  Is  further  called  to  Section  969,  Compiled  General 
Laws  of  Florida,  1927,  as  amended  by  Chapter  14572,  Acts  of  1929.  which 
provides  for  the  County  Commissioners  to  select  the  newspaper  for  pub- 
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lication  of  tax  sale  Usts  and  prescribes  a  specific  charge  for  such  ser- 
vices. 

Prom  the  above  it  appears  that  the  prohibition  in  Section  1979 
against  members  of  the  Legislature  or  other  State  officers  being  Inter- 
ested in  printing  contracts,  relates  only  to  the  class  of  printing  let  Mtxm 
bids  therefor,  and  does  not  apply  to  the  publication  of  tax  sale  lists, 
where  a  specific  price  is  fixed  for  such  printing,  and  the  paper  is  selected 
under  the  statute  by  the  County  Commissioners. 


January  12.  I93S. 
NEWSPAPERS— LEGAL  NOTICES 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  15th  ultimo,  with  reference  to 
legal  notices  published  in  newspapers,  the  second  paragraph  of  which 
reads  as  follows: 

"Is  it  legal  for  a  newspaper  to  publish  legal  notices  in  5V^ 
agate,  rather  than  the  set  6  point  non-pareil,  and  thereby  cut 
down  on  their  rates  which  are  otherwise  set  by  law?" 

In  reply  your  attention  is  called  to  Section  4668,  Compiled  General 
Laws  of  Florida.  1927.  reading  as  follows: 

"The  publisher  of  any  paper  publishing  any  official  notice  or 
legal  advertisement  shaU  not  charge  more  than  one  doUar  per 
inch  for  the  first  insertion,  and  fifty  cents  per  inch  for  each 
subsequent  insertion,  in  single  column.  non-pareU  type  (e^ccept 
where  the  regular  established  minimum  commercial  rate  per  inch 
is  in  excess  of  the  rate  herein  stipulated,  said  minimum  commer- 
cial rate  per  inch  shall  be  the  legal  rate,  for  first,  and  each  sub- 
sequent insertion),  and  when  any  official  notice  or  legal  adver- 
tisement is  required  by  law  to  be  published  more  than  two 
months,  the  charge  shall  not  exceed  three- fourths  of  the  above 
rates  for  all  the  excess  of  time,  above  two  months,  of  said  pub- 
lication." 

The  above  quoted  Section  appears  to  be  the  statute  governing 
legal  notices,  except  tax  sale  lists  which  are  controlled  by  Section 
969,  Compiled  General  Laws  of  Florida,  1927,  as  amended  by  Chap- 
ter 14,572,  Laws  of  Florida,  Acts  of  1929. 

The  purpose  of  the  at»ove  quoted  Section  appears  to  be  a  Umlta- 
tton  upon  the  maximum  price  to  be  charged  and  not  a  limitation 
upon  the  minimum  price.  Neither  does  said  Section  appear  to  re- 
quire all  legal  notices  to  be  printed  in  non-pareil  type,  but  what- 
ever type  is  used  the  price  must  not  exceed  the  estimated  price  If 
printed  in  non-pareil  type.  See  Dodd  vs.  McColskey.  97  Pla.  176. 
120  So.  315. 
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NOTARIES  PUBLIC 

NO  CORRESPONDENCE 


SECTION  12 

PENSIONS 

April   16,   1936. 

PENSIONS— OLD   AGE 

Dear  Sir: 

I  am  in  receipt  of  your  letter  ol  the  14th  instant  with  reference 
to  Old  Age  Pensions. 

in  reply  I  beg  to  say  Article  XILL,  Section  3  of  the  State  Con- 
stitution, provides  that  the  respective  counties  of  the  State  shall  pro- 
vide In  the  manner  prescribed  by  law  for  those  of  the  Inhabitants  that 
by  reason  of  age,  infirmity  or  misfortune  may  have  Claims  upon  the  aid 
and  sympathy  of  society.  Your  further  attention  is  called  to  Senate 
Joint  Resolution  No.  170  of  the  last  Legislature  appearing  on  page  1512, 
Laws  of  Florida,  Acts  of  1935.  proposing  an  amendment  to  said  pro- 
vision of  the  Constitution  to  be  voted  on  at  the  General  Election  of 
1936.  The  proposed  amendment  in  addition  to  the  authority  given  to 
counties,  as  above  recited,  provides  that  the  Legislature  may  by  gen- 
eral law  provide  for  a  uniform  Statewide  system  for  such  benefits 
and  appropriate  money  therefor.  This  proposed  amendment,  of  course, 
can  have  no  force  and  effect  until  the  same  is  adopted  by  vote  of  the 
people  at  the  next  General  Election  in  November  of  this  year. 

Pot  your  further  information  I  refer  you  to  Chapter  17,141,  Laws  of 
Florida,  Acts  of  1935.  which  is  an  Act  to  provide  for  the  relief  of  the 
aged  and  infirm  citizens  of  the  various  counties  of  the  State  of  Florida. 
I  regret  I  have  no  copies  of  said  Act  or  the  above  proposed  Constitutional 
Amendment  to  send  you  but  you  can  probably  see  the  same  at  the  of- 
fice of  some  of  your  County  officials  if  you  should  so  desire. 

With  reference  to  your  further  inquiry:  "Is  there  any  reason  now  for 
any  firm  in  the  State  of  Florida  collecting  any  percentage  of  the  em- 
ployees wa^es  for  any  tax  either  State  or  National?"  I  beg  to  refer  you 
to  Hon.  Wendell  C.  Heaton.  Chairman  Florida  Industrial  Commission, 
Tallahassee,  Florida. 
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March  IS,  1S3S. 
PENSIONS— ENDORSEMENT  OF  WARRANT 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  10th  instant  with  reference  to 

warrant  No.  011034  drawn  to  Mrs, in  the  sum  of  $40.00.  which 

you  state  was  returned  by  the  State  Treasurer  unpaid  because  it  had  not 
been  endorsed. 

Upon  an  examination  of  said  warrant  I  find  on  the  back  of  same  an 

oath  by  Mrs.  that  she  Is  a  bona  tide  citizen  of  Tampa,  has 

not  been  married  since  granted  a  pension  and  that  the  claim  is  just  and 
correct,  which  is  sworn  to  before  the  Ordinal^  of  Decatur  County,  Bain- 
bfldge,  Georgia,  with  the  certificate  of  the  Ordinary  that  the  pensioner 
is  personally  known  to  her:  that  she  has  not  remarried  since  being  grant- 
ed a  pension:  that  she  Is  a  bona  fide  citizen  of  Tampa.  Florida,  and  is 
the  person  in  whose  favor  the  warrant  Is  drawn.  Attached  Is  the  seal 
of  the  Ordinary. 

Your  letter  further  advises  that  Mrs.  died  on  March  6th 

after  having  signed  the  above  certificate  on  said  warrant,  which  pre- 
cludes any  further  endorsement  by  her.  It  also  appears  from  the  cor- 
respondence attached  to  your  letter  that  this  warrant  was  cashed  at 
First  National  Bank.  Balnb ridge,  Georgia,  prior  to  the  death  of  Mrs. 


In  reply  to  your  inquiry  I  beg  to  say  in  ray  opinion,  under  the  eip- 
cumstances  of  this  case,  that  the  State  Treasurer  would  be  justified  In 
considering  the  signed  certificate  by  the  pensioner  on  the  back  of  the 
warrant  as  siifflcient  endorsement  of  said  warrant. 


AuETUSt  22.  1035. 

SOCIAL  WELFARE—OLD  AGE  PENSIONS 

Zteor  Sir: 

I  acknowledge  receipt  of  your  letter  of  the  20th  Inst.,  in  which  you 
inquire  as  to  whether  Chapter  17141.  No.  370,  House  Bill  606.  known  as 
the  "Old  Age  Pension  Bill,"  conflicts  with  the  "1935  Social  Welfare  Act 
of  Florida,"  Committee  substitute  for  House  Bill  518,  Chapter  17477  of 
1935.  and  Whether  or  not  the  Social  Welfare  Act  repeals  the  Old  Age 
Pension  Bill, 

I  have  examined  both  Acts  and  I  find  that  they  have  Independent 
fields  of  operation  and  both  should  be  given  effect  in  construing  them. 
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section  12  of  the  Old  Age  Pension  Bill  provides: 

"No  one  receiving  an  old  age  assistance  under  this  Act  shall 
at  the  same  time  receive  any  other  relief  or  pension  from  the 
state  or  from  any  political  sutxlivlsion  thereof,  except  for  medi- 
cal and  surgical  assistance." 

This  section  would  limit  the  benefits  to  be  received  by  those  coming 
under  the  provisions  of  the  Old  Age  Pension  Bill  to  medical  and  surgi- 
cal attention  under  the  Social  Welfare  Act,  that  provides  in  SecUoQ  11 
thereof,  paragraph  3: 

"Medical  or  other  remedial  care  and  attention  for  those  who 
may  be  subject  to  the  Jurisdiction  of  the  State  Board  or  District 
Boards  may  be  provided  In  hospitals,  dispensaries,  the  person's 
home,  or  any  suitable  place,  as  provided  for  and  directed  by  said 
State  or  District  Board." 

In  the  case  of  State  vs.  Johnson,  71  Fla.  362,  72  So.  477,  the  Su- 
preme Court  of  Florida  SEild: 

"It  is  to  be  presumed  that  different  acts  on  the  same  sub- 
ject, passed  at  the  same  session  of  the  Legislature,  are  imbued 
With  the  same  spirit  and  actuated  by  the  same  policy,  and  they 
should  be  construed  each  in  the  light  of  the  other.  The  legal 
presumption  is  that  the  Legislature  did  not  intend  to  Iceep  really 
contradictory  enactments  in  the  statute  booJi,  or  to  effect  so  im- 
portant a  measure  as  the  repeal  of  a  law  without  expressing  an 
intent  to  do  so.  An  Interpretation  leading  to  such  a  result  should 
not  be  adopted  unless  it  is  inevitable.  The  rule  of  construction 
in  such  cases  is  that  if  courts  can,  by  any  fair,  strict,  or  liberal 
constructloQ,  find  for  the  two  provisions  a  reasonable  field  of  op- 
eration, without  destroying  their  evident  intent  and  meaning, 
preserving  the  force  of  both,  and  construing  them  together  in 
harmony  with  the  whole  course  of  legislation.  It  is  their  duty  to 
do  so." 

Giving  the  Acts  in  question  this  construction,  we  find  there  are  am- 
ple fields  of  operation  for  both  Acts,  and  that  the  passage  of  the  Social 
Welfare  Act  did  not  operate  to  repeal  the  provisions  of  the  Old  Age  Pen- 
sion Bill. 


May  14,  1935, 

PENSIONS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  13th  instant,  advising  that  you 
passed  a  pension  bill  through  the  Senate  and  it  passed  the  House  and 
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came  back  with  an  amendment  eliminating  the  repealing  clause.  Yoa 
make  inquiry  if  the  Pension  Board  would  be  required  to  pay  the  pen- 
sion if  the  Senate  should  concur  in  the  amendment  eliminating  the  re- 
pealing clause. 

In  reply  your  attention  is  called  to  Section  2098.  Compiled  General 
Laws  of  Florida,  1927.  prescribing  the  qualifications  of  pensioners.  Your 
attention  is  further  called  to  Section  2108  of  the  same  compilation  au- 
thorizing the  Pension  Board  to  discontinue  from  the  pension  roll  any 
pensioner  upon  satisfactory  evidence  that  said  pensioner  is  not  entitled 
to  receive  a  pension  under  the  provisions  of  the  Article  of  which  Sec- 
tions 2098  and  2108  are  a  part.  Your  attention  Is  further  called  to  Sec- 
tion 2121  of  the  same  compilation,  making  it  the  duty  of  the  State  Pen- 
sion Board  to  investigate  the  War  record  of  all  pensioners  under  Spe- 
cial Act  of  the  Legislature  and  upon  certain  findings  to  strike  the  name 
of  such  pensioner  from  the  pension  roll. 

Your  attention  is  further  called  to  the  case  of  State  ex  rel,  Hawkins 
vs.  Amos,  State  Comptroller,  91  Fla.  675.  122  So.  8.  In  the  Court's  opin- 
ion mention  is  made  of  Chapter  9206,  Acts  of  1923  (now  Section  2121 
above  referred  to).  Mention  is  also  made  of  the  fact  that  the  Special 
Pension  Act  in  question  before  the  Court  contained  no  repealing  clause. 
The  Court  siislained  the  Comptroller  in  his  refusal  to  allow  the  pension. 

In  view  of  the  above  it  is  my  opinion  that  the  Pension  Board  may, 
under  Sections  2108  and  2121,  above  referred  to,  remove  a  pensioner 
from  the  pension  rolls  when  such  pensioner  is  placed  on  the  roll  of  Con- 
federate pensioners  by  virtue  of  a  Special  Act  containing  no  repealing 
provision  or  clause. 

JanuaiT  17.  IfOA. 
PENSIONS— RELIEF  FOR  BLIND  AND  HELPLESS 
Dear  Sir- 
Answering  your  letter  of  the  11th  inst.,  I  beg  to  say  I  do  not  know 
of  any  statute  providing  for  State  special  aid  In  the  nature  of  a  pension 
to  blind  and  helpless  citizens. 

Paragraph  4  of  Section  2153,  CompUed  General  Laws  of  Florida, 
1927.  provides  for  the  County  Commissioners  in  each  County  to  have  the 
care  and  provide  for  the  poor  and  indigent  people  of  the  County.  Since 
you  make  further  inquiry  with  reference  to  tax  exemptions  on  property, 
I  assume  that  the  party  in  whose  interest  you  are  writing  does  not  come 
under  the  class  of  poor  and  indigent. 

With  reference  to  exemptions  from  taxation  I  refer  you  to  SectkNis 
9  and  11  of  Article  XiX  of  the  State  Constitution,  reading  as  follows: 
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Section  9.  "There  shall  be  exempt  from  taxation  property 
to  the  value  of  five  hundred  dollars  to  every  widow  that  has  a 
family  dependent  on  her  for  support,  and  to  every  person  who 
Is  a  bona  fide  resident  of  the  State  and  has  lost  a  limb  or  been 
disabled  in  war  or  by  misfortune," 

Sec.  11.    "No  tax  upon  inheritances  or  upon  the  income  of 

residents  or  citizens  of  this  State  shall  be  levied  by  the  State  of 
Florida,  or  under  its  authority,  and  there  shall  be  exempt  from 
taxation  to  the  head  of  a  family  residing  in  this  State,  household 
goods  and  personal  effects  to  the  value  of  Five  Hundred  ($500.00) 
Dollars." 

1  also  refer  you  to  paragraph  7.  Section  897,  CompUed  General  Laws 
of  Florida,  1927,  which  statute  Is  practically  identical  with  Section  9  of 
Article  XIX  of  the  State  Constitution,  above  quoted. 


January  26,  1935, 

PENSIONS— CRIPPLED  CHILDREN  OF   CONPEDEKATi;   SOLOIERS 

Dear  Sir; 

Answering  your  letter  of  the  25th  inst..  1  beg  to  say  I  do  not  know 
of  any  pension  or  other  State  fund  provided  for  payment  to  crippled 
children  of  Confederate  soldiers.  Your  attention  is  called  to  Chapter 
13,620.  Acts  of  1929,  providing  for  the  Florida  Crippled  ChUdren's  Com- 
mission, which  applies  only  to  children  under  17  years  of  age  whose 
parents,  or  those  standing  in  place  of  parents,  are  unable  financially  to 
provide  for  same. 

November  19,  1936. 

OLD  AGE  PENSIONS-SENATE  JOINT  RESOLUTION  OF  1B35, 
AMENDING  SECTION  3,  ARTICLE  XIH  OP  STATE  CON- 
STITUTION PERMISSIVE  AND  NOT  MANDATORY 
— RESXDENSE 

Dear  Sir: 

I  am  in  receipt  of  a  copy  of  the  letter  recently  sent  you  by  Mr.  

,  Chief,  Division  of  Plans  and  Grants,  in  which  he  requests  a  state- 


ment from  me  as  to  whether  or  not  the  constitutional  amendment 
adopted  at  the  election  of  November  3,  1936,  has  any  effect  upon  the 
old  age  assistance  plan  now  in  operation  and.  If  so,  the  extent  of  that 
effect.  He  also  inquires  whether  or  not  the  residence  provision  of  the 
present  plan  is  invalidated  by  the  amendment;  also  it  the  amendment 
became  effective  on  the  date  of  the  election,  November  3rd. 


T^ 
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I  wish  to  call  your  attention  to  the  fact  that  the  provision  author- 
izing the  Legislature  to  provide  for  a  uniform  state-wide  system  is  per- 
missive and  not  mandatory.  The  amendment  is  not  self-executing  and 
only  authorizes  the  Legislature  to  provide  for  a  state -wide  system.  The 
amendment  Itself  became  effective  on  the  date  of  the  election,  November 
3rd. 

It  is,  therefore,  my  opinion  that  the  constitutional  amendment  has 
no  effect  Upon  the  old  age  assistance  plan  now  In  operation  and  that, 
therefore,  the  residence  provision  of  the  present  plan  is  not  invalidated 
by  the  terms  of  the  amendment. 
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PUBLIC  RECORDS 

January  29.  1936. 

PUBLIC  RECORDS— MARRIAGE  LICENSES 

Dear  Sir: 

This  is  in  reply  to  your  inquiry  of  January  25. 

It  is  my  opinion  that  under  the  provisions  of  Section  5855,  Compiled 
General  Laws  of  Florida,  the  record  of  marriage  licenses  and  certificates 
would  constitute  a  public  record,  which,  under  the  provisions  of  Section 
490,  Complied  General  Laws,  should  be  open  to  examination  by  citizens. 


SECTION  14 


SECURITIES  ACT  (Blue  Sky) 


NO  CORRESPONDENCE 
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SLOT  MACHINES 


September  21.  1938. 

CHAPTER  17257,  LAWS  OF  FLORIDA,  ACTS  OF  1935— SLOT 
MACHINE  REFERENDA 

Dear  Sir: 

I  have  your  letter  of  recent  date,  requesting  that  I  advise  you  upon 
two  questions  in  connection  with  Chapter  17257,  Laws  ot  Florida.  Acts 
of  1935. 

First,  you  ask  that  1  advise  whether,  when  a  jretltlon  is  submitted  to 
a  board  of  county  commissioners,  pursuant  to  Section  12A  of  said  Chap- 
ter, such  Board  will  have  to  count  the  signatures  and  checlt  the  regis- 
tration books  to  see  il  the  petitioners  are  qualified.  The  section  in  ques- 
tion provides,  in  part,  as  follows: 

"Upon  petition  of  twenty  percent  of  the  qualified  electors  of 
any  county,  the  county  commissionere  of  such  county  shall  pro- 
vide for  the  submission  to  the  electors  of  such  county,  at  the  then 
next  succeeding  general  election,  the  question  of  whether  any 
permit  or  license  theretofore  granted  for  the  operation  of  any 
of  the  machines  or  devices  described  in  this  Act,  shall  be  contin- 
ued or  revoked     •     •     *" 

From  this  it  would  seem  to  be  clear  that  the  county  commissioners, 
upon  such  petitidh  being  presented,  must  satisfy  themselves  that  the 
requirements  of  the  law,  relative  to  the  petition,  have  been  complied  with. 
In  order  to  do  this,  it  seems  to  me  to  "be  clear  that  it  would  be  necessary 
for  them  to  count  the  signatures  and  check  the  registration  books,  to 
see  that  the  petitioners  are  qualified. 

Your  second  question  is  as  to  the  form  which  the  question  Should  talte 
when  printed  on  the  ballot.  In  my  opinion,  the  form  of  question  as  fol> 
lows,  would  be  sufficient: 

"Shall  the  permits  and  licenses  heretofore  granted  for  the 

operation  in   County,   Florida,   of   coin-operated 

machmes  and  devices,  described  in  Chapter  17257,  Laws  of  Flor- 
ida, Acts  of  1935,  be  continued  or  revoked? 

For  Continuance  

For  Revocation  " 

Of  course,  the  name  of  the  county  In  which  the  question  is  to  be 
submitted,  should  be  inserted  in  the  blank  immediately  preceding  the 
word  County,  in  the  question  stated  above. 
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April  24,  193S. 

SLOT  MACHINES— LICENSES — LESSOR   AND  LESSEE 

Dear  Sir: 

This  is  in  reply  to  your  inquiry  of  March  24,  in  whtch  you  set  forth 
the  following  quotation  from  a  letter  received  by  you  from  an  attorney: 

'*  'We  represent  a  client  who  is  a  chain  Location  Slot  Machine 
Operator  who  also  hold  an  Operator's  license.  That  is  to  say, 
our  client  holds  U cense  or  franchise  in  the  form  of  a  lease  of 
space  in  various  cigar  stores,  etc.,  for  the  operation  of  slot  ma- 
chines, which  machines  are  under  his  absolute  control. 

"Is  the  client,  or  his  lessors,  liable  for  the  additional  license 
imposed  by  the  recent  Supreme  Court  ruling  on  slot  machines. 
We  contend  that  by  reason  of  the  aforementioned  leases  of  space 
for  the  operation  of  machines  that  our  client  is  a  location  oper- 
ator imder  the  terms  of  the  slot  machine  law,  and  is  therefore, 
not  liable  for  but  one  license  on  each  machine  and  that  the  own- 
er of  the  business  establishment  wherein  our  client's  machines 
are  located  are  not  liable  for  any  license  on  said  machines." 

By  construing  both  paragraphs  of  Section  3  of  Chapter  17257. 
Laws  of  Florida.  Acts  of  1935,  together,  it  is  my  opinion  that  the 
contention  hereinabove  stated  is  not  tenable.  Section  3  of  said  statute 
defines  an  "operator"  to  be  any  person,  firm  or  corporation  who  leases 
or  rents  out  or  places,  under  any  sort  of  arrangement  whatsoever,  with 
any  other  person,  or  a  location  operator,  any  coin-operated  device  or  de- 
vices. 

Section  3  defines  a  "location  operator"  to  be  any  persons,  firm  or  cor- 
poration who  displays  any  coin-operated  device  or  device  to  the  public 
to  be  played  or  operated  by  the  public. 

The  point  to  be  determined  is  whether  the  fact  that  the  owner  of 
the  machines  holds  licenses  or  franchises  in  the  forms  of  leases  of  space 
In  various  cigar  stores,  etc.,  for  the  operation  of  slot-machines  removes 
the  owner  of  the  machines  from  the  category  of  an  "operator"  as  de- 
fined in  the  Act  and  maltes  him  a  "location  operator,"  It  is  my  opinion 
that  the  owner  of  the  machines  would  come  within  the  definition  of  "op- 
erator," particularly  by  reason  of  the  provisions  therein  contained  which 
are  hereinabove  underscored.  It  is  also  my  opinion  that  the  lessors  come 
within  the  purview  of  the  legislative  definition  of  "location  operator."  It 
therefore  follows  that  the  owner  of  the  machine  and  the  lessor  will  be 
subject  to  the  license  taiies  imposed  by  the  statute  on  an  operator  and  a 
location  operator  respectively. 
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June  16.  1936. 

LICENSE  FOR  OPERATING  SLOT  MACHINE  REVOKED  AS  OP  DATE 

OF  ELECTION  WHEN  MAJORITY  VOTE  IN  PAVOR 

OP  REVOCATION 

Dear  Sir: 

Receipt  is  acknowledged  of  your  letter  requesting  my  opinion  upon 
the  following  question: 

If  an  election  is  held  in  a  County  under  Section  12A  of  Chapter 
17,257.  Acts  of  1935,  upon  the  question  of  whether  any  permit  or  license 
theretofore  granted  for  the  operation  of  any  of  the  machines  or  devices 
described  In  the  Act  shall  be  continued  or  revoked  and  a  majority  of  the 
electors  voting  on  such  question  in  such  election  vote  to  cancel  or  recall 
the  license  or  permit,  are  the  licenses  or  permits  revoked  as  of  the  day  of 
the  election  or  do  they  continue  in  force  and  effect  until  they  expire  by 
their  own  terms,  which  would  be  the  following  September  30th? 

Section  12- A  of  the  Act  reads  as  follows: 

"Section  12- A.  Upon  petition  of  twenty  percent  of  the  qualified 
electors  of  any  county  the  County  Commissioners  of  such  county  shall 
provide  for  the  submission  to  the  electors  of  such  county  at  the  then 
next  succeeding  general  election,  the  question  of  whether  any  permit  or 
license  theretofore  granted  for  the  operation  of  any  of  the  machines  or 
devices  described  in  this  Act  shall  be  continued  or  revoked  and  If  the 
majority  of  the  electors  voting  on  such  question  in  such  election  shall 
vote  to  cancel  or  recall  the  licenses  or  permits  theretofore  given,  then 
the  Comptroller  of  the  State  of  Florida  and  the  Tax  Collector  of  such 
county  shall  not  thereafter  grant  any  license  for  the  operation  of  the 
machines  and  devices  described  in  this  Act.  I»rovlded.  further  that  any 
County  revoking  such  licenses  shall  not  thereafter  participate  In  any  of 
the  revenues  derived  under  this  Act." 

While  the  reading  of  the  Statute  is  not  altogether  clear,  It  is  my 
opinion  that  it  was  the  intention  of  the  Legislature  to  make  the  revocation 
of  the  license  or  permit  effective  from  the  day  of  the  general  election  at 
which  a  majority  of  the  electors  voting  on  such  question  vote  to  cancel 
or  recall  the  license  or  permit.  There  is  no  provision  of  law  whereby  the 
holder  of  a  license  or  permit  which  is  revoked  can  obtain  any  refund  of 
money  paid  for  such  license  or  permits.  These  licenses  are  issued  as  of 
October  1st  of  each  year  and  a  persons  purchasing  one  on  a  general 
election  year  does  so  with  full  knowledge  that  it  may  be  revoked  at  the 
general  election  the  following  November. 
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June  22,  1936. 

SLOT  MACHINES  ON  BOATS 

DEor  Sir: 

This  is  in  reply  to  your  request  for  my  opinion  as  to  whether  or  not 
slot  machines  on  a  boat  plying  between  Miami  and  Key  West  come  with- 
in the  licensing  provisions  of  Chapter  17257,  Acts  of  1935.  You  state 
that  the  machines  are  in  a  cabinet  which  is  locked  before  the  boat  lands 
and  kept  locked  until  the  boat  gets  under  way  again. 

The  territorial  boundaries  of  the  State  of  Florida  are  defined  in 
Article  I  of  the  Florida  Constitution.  The  Legislature  of  Florida  is  lim- 
ited in  the  exercise  of  its  legislative  power  to  the  boundaries  therein  set 
forth.  It  therefore  becomes  a  question  of  fact  as  to  whether  or  not  the 
slot  machines  are  made  available  for  operation  within  the  territorial  lim- 
its of  the  State  of  Florida.  If  the  machines  are  made  available  for  op- 
eration within  the  limits  of  the  State  they  are  subject  to  the  licensing 
provisions,  and  otherwise  not. 

Chapter  17257,  Acts  of  1935,  makes  it  unlawful  "for  any  persons  or 
persons,  corporation  or  corporations,  to  set  up  for  operation,  operate, 
lease  or  to  distribute  for  the  purpose  of  operating  any  coin-operated  device 
as  defined  in  Section  2"  of  the  Act,  without  obtaining  a  license  therefor. 
Section  6  of  the  Act  provides  for  the  confiscation  of  all  machines  as  de- 
fined upon  which  all  taxes  have  not  been  paid  and  it  seems  clear  from 
the  statute  that  a  slot  machine  locked  up  in  a  cabinet  does  not  come 
within  the  licensing  provisions,  so  long  as  it  remains  locked  up  in  the 
cabinet  while  in  the  State  of  Florida. 


March  17,  1936. 

COIN  OPERATED  DEVICES    (SLOT  MACHINES)    CANNOT  BE  MAIN- 
TAINED OR  OPERATED  IN  A  PLACE  OF  BUSINESS,  EXCEPT 
HOTELS.  WHICH  PLACE  OF  BUSINESS  IS  WITHIN  THREE 
HUNDRED  FEET  OF  A  SCHOOL  OR  A  CHURCH 

Dcor  Sir: 

The  Supreme  Court  of  Florida  in  the  recent  case  of  The  State  of 
Florida  ex  rel  P.  G.  Bennett.  Relator,  vs.  J.  M.  Lee,  as  Comptroller  of  the 
State  of  Florida.  Respondent.  Opinion  filed  March  12,  1936,  in  sustain- 
ing the  administrative  construction  of  Section  12 '/a  of  Chapter  17267, 
Laws  of  Florida,  Acts  of  1935,  held  that  a  coin- operated  device  such  as 
a  slot  machine,  cannot  be  maintained  or  operated  in  a  place  of  busings, 
except  a  hotel,  which  place  of  business  is  within  three  hundred  feet  of  a 
school  or  church. 
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February  19,  IB35. 
LOTTERIES — SLOT  MACHINES 
Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  17th  Instant,  requesting  that 
you  be  advised  if  it  is  legal  for  any  one  to  operate  slot  machines  where 
they  are  played  with  checks  and  mints. 

In  reply  your  attention  is  called  to  Sections  1081  and  1251,  Compiled 
General  Laws  of  Florida,  1927,  prescribing  a  license  fee  for  slot  machines. 
Your  attention  is  also  called  to  Section  1444  of  the  same  compilation  pru- 
viding  a  penalty  for  operating  slot  machines  without  a  license.  In  this 
connection  your  attention  is  further  called  to  the  decision  of  our  Su- 
preme Court  in  the  case  of  State  vs.  VasQuez,  49  Fla,  12fl,  38  So,  830, 
holding  that  a  statute  licensing  slot  machines  under  a  Constitution  pro- 
hibiting lotteries  will  not  be  construed  to  license  the  operation  of  a  ma- 
chine in  which  the  element  of  chance  largely  predominates. 

In  reply  to  your  specific  inquiry  I  refer  you  to  Section  7857,  Com- 
piled General  Laws  of  Florida,  1927,  providing  a  penalty  for  the  keeping 
of  gambling  houses  and.  in  connection  with  said  Sections,  the  decision  of 
our  Supreme  Court  in  the  case  of  Klrlc  vs.  Morrison,  Sheriff,  108  Fla. 
144,  146  So.  215,  and  quote  you  from  the  body  of  the  opinion  as  follows: 

"Hiere  is  no  law  in  Florida  prohibiting  the  operation  of  'slot 
machines'  merely  because  they  are  slot  machines.  Slot  machines 
per  se  are  not  unlawful,  but  they  may  be  unlawful  if  designed  to 
operate  for  the  purpose  of  gaming  or  gambling.  And  slot  ma- 
chines may  be  so  constructed  as  to  constitute  gambling  devices 
per  se,  or  they  may  become  gambling  devices  by  the  manner  In 
which  they  are  actually  used,  although  not  intrinsically  designed 
or  constructed  as  gambling  machines. 

"A  'slot  machine'  is  a  gambling  device  where  its  operation  is 
such  that  the  player  in  any  event  will  receive  something,  but 
stands  a  chance  to  win  something  In  addition.  Where  it  is  al- 
leged that  a  particular  slot  machine  is  a  gambling  device,  the 
gist  of  the  offense  Is  the  use  that  is  made  of  the  machine  by  the 
players  for  the  purpose  of  winning  something  of  value  according 
to  hazard  or  chance  in  the  machine's  manner  of  operation.  A 
'slot  machine'  is  a  gambling  device  per  se  when  it  is  so  con- 
structed that  in  its  ordinary  operation  it  combines  the  element  of 
chance  with  the  Inducement  of  being  able  to  receive  something 
of  value  for  nothing  by  means  of  playing  it  according  to  direc- 
tions." 

Trusting  that  the  above  quotation  from  the  decision  of  our  Supreme 
Court  gives  you  the  information  desired,  I  am 
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January  30.  193S, 

GAMBLING  APPARATUS— SLOT  MACHINES — AOTHORITY  OP 

SHERIFF  TO  SEIZE,  SECTION  7665,  COMPILED 

GENERAL  LAWS  OF  1927 

Dear  Sir: 

This  is  in  response  to  your  communication  of  January  17th,  wherein 
you  ask  for  the  authority  of  the  sheriff  to  seize  slot  machines  pursuant  to 
the  provision  of  Section  7665,  Compiled  General  Laws  of  1927. 

The  slot  machines  which  you  describe  in  your  communication  are 
of  the  S£ime  type  as  those  described  in  the  case  of  Kirk  vs.  Morrison,  146 
So.  215.  A  further  description  is  not  necessary  except  to  specifically  call 
attention  to  the  fact  that  by  the  removal  of  a  device  commonly  known 
as  a  "kick  pin,"  which  may  be  done  with  the  fingers,  the  machine  will 
rettim  coins  rather  than  tokens,  and  by  a  simple  trick  of  blocking  off 
the  little  lever  in  the  mint  chamber,  the  same  can  be  made  to  operate 
without  any  mints  in  them. 

Thus  it  is  that  these  machines  are  eo  constructed  that  they  may  be 
operated  as  gambling  devices. 

The  statute  involved  reads  as  follows: 

"The  sheriff  or  any  peace  or  police  officer,  when  any  of  the 
Implements,  devices  or  apparatus,  commonly  used  for  gambling 
purposes,  are  found  Ln  any  house,  room,  booth,  or  other  place, 
used  for  the  purpose  of  gambling,  shall  seize  the  same  and  hold 
them  subject  to  the  discretion  of  the  Court,  to  be  used  as  evi- 
dence, and  afterwards  the  same  shall  be  publicly  destroyed  in 
the  presence  of  witnesses  under  order  of  the  Court  to  tHat  ef- 
fect," 

As  stated  by  our  Supreme  Court  in  Kirk  vs.  Morrison,  s^pra,  and  re- 
affirmed in  Sweat  vs.  Daley,  156  So.  720: 

"Slot  machines  are  not  unlawful  per  &e  but  may  be  unlawful 
and  subject  to  seizure  i}  constructed  or  permitted  to  be  operated 
as  gambling  devices  in  violation  of  Section  7657,  Compiled  Gen- 
eral Laws,  Section  5499,  Rev.  Gen,  St." 

m  the  latter  case  the  Supreme  Court  specifically  held  that  a  slot 
machine  identical  with  the  ones  involved  in  your  communication  is  not 
as  a  matter  of  law  such  a  non- gambling  device  that  Court  of  equity 
should  undertake  to  enjoin  the  sheriff  or  other  police  officer  of  a  county 
from  seizing  and  holding  such  slot  macliine,  subject  to  the  order  of  a 
court  of  criminal  jurisdiction,  to  be  used  as  evidence  against  the  owners 
or  operators  thereof,  and  afterwards  disposed  of  as  a  court  of  criminal 
jurisdiction  shall  direct. 
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It  is  my  opinion  that  as  long  as  the  sheriff  acts  in  good  faitb  and 
seizes  sucJi  a  device  which  is  so  constructed  that  it  may  readily  be  used 
as  a  Bambllng  device,  he  will  not  be  amenable  to  any  liability,  nor  will 
the  sureties  on  his  bond,  if  he  seizes  such  device  in  the  execution  of  the 
duty  Imposed  upon  him  by  the  above  mentioned  statute. 

I  also  call  your  attention  to  the  decision  of  the  Circuit  Court  of  Ap< 
peals  of  this  Circuit  In  Chambers  vs.  Bachtel,  55  Ped  (2d)  851,  which  was 
cited  with  approval  In  the  Daley  Case,  supra.  See  also  Jackson  vs.  O'Con- 
nell,  154  So.  697. 

See  also  Annotation  In  38  A.  L.  R.  page  73,  which  collates  the  deci- 
sions of  other  jurisdictions,  showing  them  to  be  virtually  unanimous  In 
their  holdings  that  slot  machines  as  such  are  not  gambling  devices  per 
se,  but  that  when  such  slot  machines  are  so  constructed  that  they  may 
readily  be  converted  Into  gambling  devices,  they  come  within  the  statute 
prohibiting  the  keeping  of  such  apparatus  or  implements. 


October  7.  1936. 

SLOT  MACHINE   ELECTIONS— PETITION-— GENERAL  ELECTION 

BALLOT 

Dear  Sir: 

Replying  to  your  favor  of  October  5th.  in  which  you  ask  to  be  ad- 
vised whether  the  petition  filed  with  the  County  Commissioners  in  ref- 
erendum elections  on  licensing  of  Blot  Machines  should  contain  the 
names  of  20  To  of  the  qualified  electors,  permit  me  to  say  Section  12- A  of 
Chapter  17257  refers  to  and  should  be  construed  to  mean  that  the  peti- 
tion should  be  signed  by  20^1  of  the  Qualified  electors.  A  person  unless 
exempt  from  payment  of  poll  tax  does  not  become  a  qualified  elector  by 
merely  registering. 

Replying  to  your  second  qu^tlon.  permit  me  to  say.  Section  12-A 
of  Chapter  17257  does  not  expressly  provide  for  a  particular  date  for  the 
fUing  of  the  petition.  However,  inasmuch  as  the  law  requires  that 
names  of  candidates  to  be  printed  upon  the  ballot  must  be  certified  not 
later  than  20  days  previous  to  the  day  of  election.  It  is  my  view  that  the 
petition  containing  20 'Ti  of  the  qualified  electors  should  be  filed  not 
later  than  20  days  prior  to  the  day  of  the  election,  and  it  would  seem  to  be 
proper  to  hold  that  if  the  petition  contains  20 "Tt  of  the  electors  who  have 
qualified  not  later  than  20  days  previous  to  the  day  of  the  election  that 
it  would  be  sufficient. 

The  statute  requires  the  County  Commissioners  to  satisfy  themselves 
that  the  requirements  of  the  law  relative  to  the  petition  have  been  com- 
plied with.    In  order  to  do  this,  it  would  be  necessary  for  the  Commission- 
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ers  to  count  the  signatures  and  check  the  registration  books  to  see  that 
the  petitioners  are  qualified  electors. 

This  office  has  been  asked  whether  or  not  the  "Slot  Machine  ques> 
tlon"  could  be  printed  on  the  regular  General  Election  ballot.  In  reply 
to  that  question  we  wUI  say,  that  Section  362,  Revised  General  Statutes 
of  1920.  being  Section  318  of  the  Compiled  General  Laws  of  1927  as 
amended  by  Section  1  of  Chapter  16877,  Acts  of  1935,  reads  as  follows, 
to- wit: 

"Whenever  a  constitutional  amendment  or  offter  public  memuTe, 
is  submitted  to  the  vote  of  the  people,  the  substance  of  each  amend- 
ment or  other  public  measure  shall  be  printed  on  the  said  ballot  one 
time,  after  the  list  of  candidates,  followed  by,  "the  phrase  "for  the 
amendment"  and  also  by  the  phrase  "against  the  amendment"  with  a 
sufficient  blank  space  thereafter  for  placing  of  the  symbol  "X"  to  indi- 
cate the  voters  choice". 

We  thhik  that  the  Section  quoted  provides  sufficient  authority  for 
printing  the  "Slot  Machine  Question"  on  the  regular  General  Election 
ballot  for  the  reason  that  it  is  a  "public  measure". 


October  7,   J936. 

SLOT    MACHINES— CONFISCATION    AND  DISPOSITION 

Dear  Sir: 

In  your  letter  of  the  6th  instant  you  state  that  you  have  on  hand 
at  various  warehouses  in  the  State  hundreds  of  slot  machines  seized 
under  the  authority  of  Section  6  of  Chapter  17257,  Acts  of  1935,  and 
ask  to  be  advised  how  you  can  legally  dispose  of  these  machines  and 
avoid  the  further  expense  of  storage. 

Section  6  of  Chapter  17257  mandatorily  requires  you  to  confiscate 
all  machines  as  in  said  Act  defined,  upon  which  all  taxes  therein  imposed 
have  not  been  paid  as  therein  provided.  Confiscation  is  complete  upon 
seizure  under  the  Act  for  non-payment  of  the  taxes  thereby  imposed 
and  as  therein  provided:  that  is  to  say,  when  you  take  possession  of  any 
machine  defined  in  the  Act  for  the  non-payment  of  the  taxes  required 
to  be  paid,  the  title  thereupon  passes  from  the  owner  and  vests  in  the 
State  of  Florida. 

The  Act  itself  mak^  no  specific  provision  as  to  the  disposition 
to  be  made  of  the  confiscated  machine,  but  it  is  my  opinion  that  the 
Legislature  intended  that  the  State  should  have  the  benefit  of  whatever 
value  there  is  in  the  property  so  confiscated,  and  the  only  way  the 
State  can  get  this  value  out  of  the  machine  Is  by  sale. 
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I  advise,  therefore,  that  you  may  proceed  to  sell  at  either  pubbc 
or  private  sale  with  or  vrlthout  notice  In  any  manner  which  will  produce 
the  best  results  to  the  State. 

October  29.  1936. 

SECTION  12  A,  CHAPTER  17.257.  ACTS  OP  1935;   EPPBCTTVE  DATE 
OF  SLOT  MACHINES  REFERENDUM 

Dear  Sir-' 

X  acknowledge  receipt  of  your  letter  of  the  27th  Inst.,  relative  to  the 
effective  date  of  the  slot  machine  relerendums. 

Section  12 A  of  Chapter  17,257,  Acts  of  1935,  provides  that  U  the 
majority  of  the  electors  voting  In  such  an  election  shall  vote  to  cancel 
or  recall  the  licenses  or  permits  therefor  given,  then  the  Comptroller  of 
the  State  of  Florida  and  the  Tax  Collector  of  such  County  shall  not 
thereafter  grant  any  license  for  the  operation  of  the  machines  and  de- 
vices described  in  the  Act. 

It  is  my  opinion  that  you  should  not  license  a  slot  machine  after 
the  voting  has  taken  place.  It  is  the  votes  of  the  people  and  not  the 
returning  of  the  officers  that  makes  an  election.  Therefore,  you  should 
not  continue  to  license  the  machtaes  imtll  the  official  rrault  has  been 
declared. 


November  3,  1938. 

SLOT  MACHINES— CONFISCATION— DISPOSITION  OP  PROCEEDS 

Dear  Sir: 

I  acknowledge  receipt  of  your  letter  of  the  2nd  Instant,  requesting 
my  opinion  as  to  the  disposition  to  be  made  of  the  proceeds  derived 
from  the  confiscation  of  coin-operated  machines  confiscated  by  you 
under  Chapter  17257,  and  the  money  taken  therefrom. 

All  such  money,  in  my  opinion,  should  be  placed  in  the  State  Treas- 
ury t6  the  credit  of  the  General  Revenue  Fund. 


November  16,  1936. 

CHAPTER  17.257.  LAWS  OF  FLORIDA,  ACTS  OP  1935:  ENFORCEMENT 

OP  SLOT  MACHINE  ACT  IN  COUNTIES  WHICH  HAVE  VOTED 

THE  SLOT  MACHINES  OUT 

Dear  Sir: 

I  acknowledge  receipt  of  your  letter  in  which  you  ask  my  opinion 
whether  or  not  under  Chapter  17.257.  Laws  of  Florida.  Acts  of  1935.  you 
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have  authority  to  enforce  the  provisions  of  said  Chapter  in  those  Counties 
which  by  referendums  under  Section  12  A  of  the  Act  have  voted  that 
the  licenses  theretofore  granted  should  be  revoked. 

Chapter  17.257,  Acts  of  1935,  by  Section  1  of  the  Act  provides  that 
it  shall  be  unlawful  for  any  person  or  persons  to  operate  any  coin- 
operated  device  as  defined  in  Section  2  of  the  Act  without  first  having 
obtained  a  license  therefor. 

Section  6  of  the  Act  provides  that  the  administration  and  enforce- 
ment of  the  Act  shall  be  the  duty  of  the  Comptroller  or  his  duly  ap- 
pointed agents. 

Section  12  A  of  the  Act  provides  that  upon  petition  of  20%  of  the 
qualified  electors  of  a  County  that  the  County  Commissioners  shaU 
submit  to  the  electors  "the  question  of  whether  any  permit  or  license 
theretofore  granted  for  the  operation  of  any  of  the  machines  or  devices 
described  in  this  Act  shall  be  continued  or  revoked  and  if  the  majority 
of  the  electors  voting  on  such  question  in  such  election  shall  vote  to 
cancel  or  recall  the  licenses  or  permits  theretofore  given,  then  the 
Comptroller  of  the  State  of  Florida  and  the  Tax  Collector  of  such 
County  shall  not  thereafter  grant  any  license  for  the  operation  of  the 
machines  and  devices  described  in  the  Act.  Provided,  further  that  any 
County  revoting  such  licenses  shall  not  thereafter  participate  in  any 
of  the  revenues  derived  under  this  Act. 

Tou  wiU  note  that  Section  12  A  provides  only  that  the  Comptroller 
and  the  Tax  Collector  should  not  grant  any  license  after  the  referendtmi, 
If  the  electors  should  vote  the  machines  out,  and  the  further  provision 
that  the  County  where  such  licenses  are  revoked  should  not  participate 
in  the  revenues  derived  under  the  Act. 

Chapter  17,257,  Acts  of  1935,  places  the  administration  and  enforce- 
ment of  tiie  Act  upon  the  Comptroller  and  it  is  my  opinion  that  the 
revoking  by  the  electors  of  any  County  of  the  licenses  theretofore  granted 
has  no  further  effect  than  to  prevent  the  further  Ucensing  of  machines 
in  that  County  and  the  participation  by  the  County  of  the  revenues 
derived  under  the  Act. 

It  is,  therefore,  my  opinion  that  it  is  your  duty  to  enforce  the  pro- 
visions of  the  Act  in  those  Counties  which  have  voted  to  oust  the 
machines  under  Section  12  A  of  the  Act. 
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SMALL  LOANS 


June   3,   193S. 

SMALL  LOAN  ACT.   RIGHT  OP  LICENSEE  TO  CHAROE  OR 
CONTRACT  ¥X3R  ATTORNEY'S  FEE 

Dear  Sir: 

Replying  to  your  letter  of  the  1st  instant,  as  I  construe  Section  40  U 
of  the  Compiled  General  Laws  of  Florida  1927,  which  was  originally 
enacted  as  Section  13  of  Chapter  10177,  Acts  of  1925.  known  as  the 
Small  Loan  Act,  it  prohibits  licensees  from  making  any  charge  for 
attorney's  fees  in  connection  with  loans  not  exceeding  the  principal 
sum  of  $300.00.  on  which  interest  is  charged  at  the  rate  of  three  and 
one-half  percentum  per  month.  The  Act  in  this  respect  reads  as  follows: 

"In  addition  to  the  interest  herein  provided  for.  no  further 
or  other  charge  or  amount  whatsoever  for  any  examination, 
service,  brokerage,  commission,  or  other  thing  or  otherwise,  shall 
be  directly  or  indirectly  charged,  contracted  for.  or  received, 
except  the  lawful  fees,  if  any.  actually  and  necessarOy  paid  out 
by  the  licensee  to  any  public  officer  for  flUng  or  recording  or 
releasing  in  any  public  office,  any  instrument  securing  the  loan, 
which  fees  may  be  collected  when  the  loan  is  made  or  at  any 
time  thereafter." 

The  rule  of  construction  is  that  when  a  statute  prohibits  the  doing 
of  a  thing  or  things,  whether  by  specific  or  general  terms,  but  provides 
exceptions  thereto,  the  exceptions  contain  all  the  permissible  acts  under 
the  statute. 

Therefore,  the  only  exception  contained  in  the  statute  Is  that  the 
licensee  may.  In  addition  to  the  Interest,  charge  for  lawful  fees  as 
therein  provided.  This  Act  is  a  police  regulation  and  is  susceptible  to 
this  construction. 


June  24,  1935. 

SMALL  LOAN  ACT— RIGHT  OF  LICENSEE   TO  CHARGE   OR 
CONTRACT  FOR  ATTORNEY'S  FEE 

Dear  Sir: 

I  am  just  in  receipt  of  a  letter  from  Messrs. ,  Attomejre, 

of  Miami.  Florida,  with  reference  to  my  letter  to  you  under  date  of 
June  3,  1935,  in  which  I  expressed  the  opinion  that  Small  Loan  Com- 
panies, on  loans  not  exceeding  $300.00,  when  the  rate  of  interest  charged 
is  3V^%  per  month,  cannot  in  addition  thereto  lawfully  charge  or  con- 
tract for  attorney's  fees. 
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They  call  my  attention  to  the  case  of  Mason  vs  City  Ptoance  Com- 
pany, 151  So,  521,  and  ask  how  I  reconcile  my  opinion  with  that  of 
the  Supreme  Court  in  the  cited  case. 

The  Question  of  the  right  of  Small  Loan  Companies  to  charge  or 
contract  for  attorney's  fees  in  addition  to  interest  at  the  rate  of  3^% 
per  month  on  loans  not  exceeding  $300,00,  was  not  a  part  of  the  con- 
tract before  the  Court,  so  far  as  is  disclosed  by  the  quoted  portion  In 
the  opinion,  and  was  not  present  in  the  case  then  before  the  Court. 
Therefore,  the  statement  of  the  Court  in  the  cited  case  that  Section  13 
of  the  Small  Loan  Act  does  not  prohibit  agreements  In  Small  Loan 
contracts,  providing  for  the  payment  of  attorneys'  fees,  etc.,  was  dicta, 
and  does  not  settle  the  question  contrary  to  the  opinion  expressed  In 
my  letter  to  you, 

I  prefer,  therefore,  to  stand  upon  the  opinion  expressed  in  my 
letter  of  the  3rd  instant,  until  the  Court  decides  otherwise  in  a  case 
where  the  question  involved  is  directly  presented  and  considered. 


February  1.  1935. 

SMALL   LOAN    COMPANIES — CHAPTER    10177,    ACTS    OF    1925, 

(SECTIONS  3999  ET  SEQ..  COMPILED  GENERAL  LAWS  1927) 

NECESSITY  OF  LICENSE  FOR  COMPANY  DISCONTIN  UING 

LOANS   BUT  MAKING   COLLECTIONS    ON   EXISTING 

LOANS 

Sear  Sir: 

This  aclmowledges  your  communication  of   Jammry  30th,   wherein 

you  advise  that  the  company  had  obtained  its  license  under  the  pro- 
visions of  the  above  mentioned  statute  and  operated  for  several  years; 
that  it  then  decided  to  discontinue  this  business,  and  did  not  apply 
for  a  new  license;  that  since  such  time  said  company  has  been  col- 
lecting the  loans  made  by  it  during  the  time  it  was  licensed,  but  has 
made  since  such  time  and  is  now  making  no  new  loans. 

You  ask  for  my  opinion  as   to  whether  or  not  it  is  necessary  for 

the  Instant  company  to  procure  a  ticense. 

You  will  note  that  under  Section  1  of  the  said  Act  (Section  3999, 
Compiled  General  Laws,  1927)  no  person,  co-partnership,  or  corpora- 
tion shall  engage  in  the  business  of  making  loans  to  the  value  of  $300 
or  less,  and  charge,  contract  for,  or  receive  a  greater  rate  of  interest 
than  ten  percent,  per  annum  therefor,  except  as  authorized  by  the  said 
Act.  Also  in  Section  8  thereof  (Section  4006,  Compiled  General  Laws, 
1927)  it  is  provided  that  no  person,  co-partnership,  or  corporation  so 
licensed  shall  make  any  loan  provided  for  by  the  said  Act  at  any  other 
place  of  business  than  that  named  in  the  license. 
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By  Section  13  of  the  said  Act  c  Section  4011).  It  is  provided  tiiat 
the  licensee  may  loan  any  sum  of  money  not  exceeding  in  amount  the 
sum  of  $300,  and  may  charge,  contract  for,  and  receive  thereon  Interest 
at  a  rate  not  to  exceed  ZV2  per  centum  per  month. 

By  Section  17  of  said  Act  (Section  415.  Compiled  General  Laws. 
1927),  it  is  provided  that  no  person,  co-partnership,  or  corporation  en- 
gaged in  the  business  of  making  loans  of  money  except  as  authorized 
by  the  said  Act,  may  charge,  contract  for,  or  receive  any  interest  or 
consideration  greater  than  10  percent  per  annum  upon  the  loan. 

It  is  obvious  from  a  study  of  the  provisions  of  this  Act  that  the 
occupation  licensed  is  the  business  of  making  the  loan,  and  charging 
the  interest  rate  allowed.  Both  of  these  elements  must  concur  in  order 
to  reqiure  the  individual,  co-partnership,  or  corporation  to  be  licensed. 

It  is  therefore  my  opinion  that  where  a  former  licensee  is  no  longer 
actually  engaged  in  the  business  of  making  loans,  but  is  merely  liquidat- 
ing past  loans  made  at  the  time  such  licensee  was  licensed,  a  license 
under  the  said  Act  is  no  longer  required. 
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SECTION  17 

STATE  AUDITOR 

June  12,   1935. 

AtmiTORS,  DEPUTY  FOR  DADE  COUNTY 

Bear  Sir: 

Chapter  14484,  Laws  of  Floricia,  Acts  of  1929,  is  progressive  in  its 
application.  That  is  to  say,  its  application  Is  to  be  determined  by  the 
last  State  Census  at  the  time  the  Act  is  sought  to  be  applied  and  not 
by  the  last  state  Census  at  the  time  of  its  enactment. 

Ttiis  takes  Dade  County  out  from  under  the  application  of  Chapter 
14484,  by  reason  of  the  1935  State  Census,  and  there  is  now  no  authority 
for  the  appointment  of  one  additional  Assistant  State  Auditor  or  Deputy 
State  Auditor  for  Dade  County,  under  authority  of  said  Act. 

As  a  matter  of  fact,  the  said  Act  now  has  no  application  to  any 
county  in  the  State.  This  being  so,  there  is  no  necessity  for  passing  on 
the  Constitutionality  of  said  Act. 
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SECTION  IS 

STATE  LANDS 

NO  CORRESPONDENCE 


SECTION  19 

STATE  OFFICERS  AND  EMPLOYEES 


Januarjr  24,  1935. 

EMPLOYEES— TO  WHOM  PAYMENT  OP  SALARY  MADE  IN  CASE 

OP  DEATH 

Dear  Sir: 

I  have  your  letter  of  the  17th  instant,  indlcatins  that  a  single 
woman  employee  of  that  institution  died  there  on  January  11,  1935, 
and  that  the  amount  of  salary  due  her  at  the  time  of  her  death  is 
$66.13.  You  further  indicate  that  she  has  a  Father,  Mother,  two  Brothera 
and  three  Sisters  living.  You  make  inquiry  if  it  is  permlssllile  to  pay 
said  amount  to  her  father,  taking  receipt  for  same  or  if  you  should 
require  a  receipt  from  each  member  of  her  family. 

In  reply  your  attention  is  called  to  Sections  706 8  and  70S9,  Com- 
piled General  Laws  of  Florida,  1927,  reading  as  follows: 

7068.  "It  shall  be  lawful  for  any  employer,  in  case  of  the 
death  of  an  employee,  to  pay  to  the  wife  or  husband,  and  in 
case  there  is  no  wife  or  husband,  then  the  child  or  children, 
provided  the  chUd  or  children  be  over  the  age  of  eighteen  years, 
and  in  case  there  is  no  child  or  children,  then  to  the  father  or 
mother,  any  wages  that  may  be  due  said  employee  at  the  time 
of  his  death." 

7069,  "Any  wages  so  paid  under  the  authority  of  thla 
Chapter  shall  not  be  considered  as  assets  of  the  ^tate  and 
subject  to  administration." 

In  view  of  the  above  statutes  it  appears  that  payment  in  such 
case  may  properly  be  made  to  the  Father  or  Mother.  If  it  seems 
advisable  for  any  reason,  it  might  be  weU  to  pay  the  same  to 
the  Father  and  Mother,  both  being  present  and  signing  a  receipt 
therefor. 
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STATE  OFFICERS  AND  EMPLOYEES 


June  29,  1935. 

STATE   OFFICERS   AND   EMPLOYEES,    SUBSISTENCE   WHEN 

TRAVELING 

Dear  Sir: 

It  is  my  opinion  ttiat  tbe  word  "subsistence"  as  ijsed  in  Section  I 
of  Chapter  16184,  Acts  of  1933,  was  intended  to  include  lodging  and 
meals. 

1  return  herewith  the  letter  of  Judge  attached  to  your 

said  letter. 
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SECTION  20 

MISCELLANEOUS 

Jiuae  16.  1936. 

FAIRS    AND    EXPOSITIONS — COUNTY    SUPPORT 

Dear  Sir: 

This  is  to  reply  to  your  request  for  my  opinion  as  to  the  legality 
of  a  proposed  resolution  for  the  use  of  coimtJes  in  participating  In  the 
cost  of  an  e^chibit  to  be  held  in  connection  with  a  leading  fair  or  exposi- 
tion to  be  held  in  the  State  of  Florida  during  the  tourist  season  of 
1936-37,  and  which  further  provides  for  the  use  of  such  exhibits  at  the 
Great  Lakes  Exposition  to  be  held  In  Cleveland,  Ohio,  during  the  period 
of  June  37  to  October  4,  inclusive,  1936,  I  have  carefully  considered  the 
proposed  resolution  and  statutes  of  Florida  and  the  decisions  of  the 
Supreme  Court  of  Florida  construtog  same. 

Section  6526.  Compiled  General  Laws  of  Florida,  authorizes  the 
county  commissioners  of  the  various  counties  of  the  State  of  Florida  w 
spend  in  their  discretion  such  stuns  of  money  as  they  deem  for  the 
best  toterests  of  their  counties  to  aidtag  the  demonstration  of  agricultural, 
horticultural  and  livestock  resources  of  their  counties  and  in  glvtog  pub- 
licity to  the  advantages  of  agricultural,  horticultural  and  livestock  pos- 
sibilities of  their  counties  by  providing  for.  aiding  and  assisting  the  ex- 
hibition and  demonstration  of  such  resources  at  and  in  connection  with 
such  fairs  and  expositions  as  are  held  to  the  State  to  accordance  with 
the  laws  authorizing  such  fairs  and  expositions,  including  the  offering 
and  paying  of  premiums  (or  such  exposition  of  resotaxses  of  the  respec- 
tive counties.  Under  the  provisions  of  this  statute  the  Boards  of  County 
Commissioners  may  lawfully  act  and  adopt  the  proposed  resolution,  U 
such  Boards  of  Count;  Commissioners  feel  that  it  is  for  the  best  in- 
terest of  their  respective  counties  to  further  the  purposes  of  the  exhi- 
bition. This  is  entirely  consistent  with  the  optolons  of  the  Supreme 
Court  of  Florida  in  the  case  of  Earle  vs.  Dade  County,  reported  to  109 
Southern  Reporter  331,  and  the  case  of  State  vs.  Thursby,  reported  in 
150  Southern  Reporter,  362. 

Under  date  of  July  5.  1932,  I  rendered  an  opinion  in  connection 
with  substantially  the  same  question  here  presented.  At  that  time  I 
stated  my  optoion  to  be  that  there  was  no  objection  to  the  use  of  such 
exhibits  as  may  be  gathered  together  from  funds  provided  by  Uie  counties 
under  resolutions  simile  to  the  proposed  resolution  under  consideration 
at  the  Century  of  Progress  Exposition,  so  long  as  the  same  did  not 
mterfere  with  the  purposes  of  the  exhibit  within  the  State  of  Florida. 
My  opinion  is  that  the  incidental  use  of  such  exhibits  at  the  Great  LalEes 
Exposition  would  not  be  a  violation  of  the  law,  so  long  as  it  to  no  viae 
toterferes  with  the  purposes  wlthto  the  State  for  which  said  money  may 
be  proiperly  appropriated. 
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May  8,  193S. 
DIVORCE— RESIDENCE 
Dear  Sir: 

I  have  your  letter  of  the  4th  instant  the  body  of  which  reads  as 
follows: 

"I  would  like  to  have  your  opinion,  under  Section  4981 
C.  G.  L.  Florida  1927,  and  the  Amendment  to  it  known  as 
House  BiU  123,  regarding  the  residence  of  a  Plaintiff  in  the 
State  of  Florida,  in  order  to  obtain  a  divorce.  That  is,  is  it 
necessary  that  a  party  reside  in  any  particular  county  the  length 
of  time  required,  or  In  other  words,  may  a  party  be  a  resident 
In  one  County  for  the  statutory  period  and  go  into  another 
county  and  obtain  a  divorce." 

Section  4981.  Compiled  General  Laws  of  Florida.  1927,  as  amended 
by  Chapter  16,975.  Laws  of  Florida.  Acts  of  1935,  (House  BiU  No.  123). 
reads  as  follows; 

"RESIDENCE  REQUIRED — In  order  to  obtain  a  divorce 
the  complainant  must  have  resided  ninety  (90)  days  in  the 
State  of  Florida  before  the  filing  of  the  bill  of  complaint." 

Replying  to  your  communication  I  beg  to  say  that  I  am  not  au- 
thorized to  deliver  opinions  except  to  State  officers  and  State  depart- 
ments, but  for  your  Information  I  refer  you  to  the  ruling  of  our  Supreme 

Court  on  the  above  statute  in  the  case  of  McGowin  v.  McGowin,  

Fla.  ,  165  So.  274,  the  5th  headnote  of  which  reads  as  follows: 

"Complainant,  who  had  resided  in  state  for  two  years  con- 
tinuously, could  maintain  suit  for  divorce  in  any  county  of  state 
even  though  it  was  not  county  of  his  residence  where  his  spouse 
did  not  reside  in  state  when  suit  was  instituted  and  where  no 
property  was  involved  in  litigation  (Comp.  Gen.  Laws  1927,  Sees. 
4219.  4980,  4981:  Acts  1935,  c.  16975)." 


March  27,  1936. 

RESIDENCT^— SOLDIERS  AND  SAILORS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  19th  instant  making  inquiry 
with  reference  to  the  Florida  statutes  relative  to  men  absent  in  service 
with  the  army,  navy,  marine  corps  or  coast  guard  retaining  their  legal 
residence  in  this  State. 
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In  reply  I  heg  to  say  I  fhsd  no  specific  statute  on  the  subject  of 
your  inquiry.  However,  legal  residence  in  this  State  depends  upon  both 
fact  and  intention  and  any  one  having  established  his  legal  residence 
here  would  not  lose  such  residence  by  absence  in  the  above  mentioned 
service  unless  upon  leaving  the  State  they  have  the  intention  or  purpose 
to  make  some  other  State  their  permanent  home. 


March  24.  1938. 

LAWS — LEQISLATIVE    REQUIREMENTS 

Dear  Sir: 

In  your  letter  of  the  9th  instant  you  state  that  you  have  traced 
through  the  House  and  Senate  Journals  a  bill  passed  through  the  last 
session  of  the  Legislature,  and  that  the  only  irregularity  shown  consists 
In  the  fact  that  after  the  bill  was  referred  to  a  committee,  there  was 
no  committee  report  made  and  no  record  of  the  bill  being  withdrawn 
from  the  committee,  but  that  the  bill  later  appeared  on  the  calendar 
and  was  voted  on  and  passed. 

The  Constitution  does  not  reQuire  the  Journals  to  show  such  com- 
mittee  reports,  nor  the  withdrawal  of  bills  from  such  committees,  Tiie 
presumption,  therefore,  is  that  those  things  were  done  which  the  Con- 
stitution requires  to  be  done,  to  make  valid  the  passage  of  bills.  In 
other  words,  as  to  matters  not  required  by  the  Constitution  to  be  shown 
in  the  Journal,  unless  the  Journal  shows  affirmatively  to  the  contrary, 
the  presumption  is  that  every  legislative  step  required  by  the  Constitu- 
tion was  taken. 

To  state  the  matter  in  substance  in  the  language  of  the  Supreme 
Court  of  Florida,  the  sUence  of  legislative  Journals  upon  any  step  in  the 
enactment  of  the  law  is  not  affirmative  evidence  that  such  step  was  or 
was  not  taken,  except  in  those  particular  respects  wherein  the  Con- 
stitution mandatorily  requires  the  Journals  expressly  to  show  the  action 
taken.  See  West  vs  State,  50  Fla.  154,  39  So.  412. 


March  30,  1936. 

WEAPONS  IN  AUTOMOBILES 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  6th  instant  maidng  inquiry  as 
to  the  legality  of  carrying  a  pistol  through  this  State  in  an  automobile 
for  protective  purposes  only. 

In  reply  I  beg  to  refer  you  to  Section  7202,  Complied  General  Laws 
of  MoTida,  1927,  reading  as  follows: 
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"Whoever  shall  carry  around  with  him,  or  have  in  his  manual 
possession  in  any  county  In  this  State,  any  pistol,  Winchester 
rifle  or  other  repeating  rifle,  without  having  a  license  from  the 
county  commissioners  of  the  respective  counties  of  this  State, 
shall,  upon  conviction  thereof,  be  punished  by  fine  not  exceeding 
one  hundred  dollars,  or  imprisonment  in  the  county  Jail  not 
exceeding  thirty  days:  Provided,  this  section  shall  not  apply 
to  sheriffs,  deputy  sheriffs,  city  or  town  marshals,  policemen, 
constables  or  United  States  marshals  or  their  deputies  as  to  the 
carrying  of  concealed  weapons." 

In  my  opinion  the  foregoing  Section  does  not  make  it  imlawful 
for  the  owner  of  an  automobile  to  carry  a  pistol  or  rifle  in  his  car 
for  his  own  protection  while  driving.  The  law  in  question  was  Intended 
to  prohibit  the  carrying  of  arms  on  or  about  the  person  whether  con- 
cealed or  not  without  having  a  license  so  to  do. 

Tou  will  understand,  however,  that  while  an  automobile  owner 
may  not  be  violating  the  law  in  having  a  pistol  or  rifle  in  his  auto- 
mobile, he  is  not  thereby  authorized  to  carry  the  same  on  or  about 
his  person,  whether  concealed  or  otherwise,  unless  he  falls  within  one 
of  the  classifications  provided  for  in  the  law  exempting  certain  officers 
from  the  provisions  of  the  statute. 


February  8,  1936. 

SEARCH  AND  SEIZURE— CONCEALED  WEAPONS 

Dear  Sir: 

Honorable  ,  Traffic  Inspector,  Miami  Police  Department, 

has  forwarded  to  me  for  reply  your  letter  of  the  12th  ultimo  making 
inquiry  as  to  our  State  law  relating  to  the  searching  of  persons  suspected 
of  carrying  arms. 

In  reply  your  attention  is  called  to  Section  22,  Declaration  of 
Rights  of  the  Florida  Constitution,  reading  as  follows: 

"The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers  and  effects  against  unreasonable  seizures  and 
searches,  shall  not  be  violated,  and  no  warrants  issued,  but  upon 
probable  cause,  supported  by  oath  or  affirmation,  particularly 
describing  the  place  or  places  to  be  searched  and  the  person 
or  persons,  and  thing  or  things  to  be  seized." 

Your  attention  is  further  called  to  Section  8504,  Compiled  Gen- 
eral Laws  of  Florida,  1927.  which  is  practically  identical  with  the 
above  quoted  constitutional  provision. 
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Your  attention  is  further  called  to  Section  7198  of  the  above  com- 
pilation, reading  as  follows: 

"Officer  to  arrest  without  warrant.  The  carrying  of  con- 
cealed weapons  is  hereby  declared  a  breach  of  peace,  and  any 
officer  authorized  to  malce  arrests  under  the  laws  of  this  State 
is  hereby  authorized  to  make  arrests  without  warrant  of  persons 
violating  the  provisions  of  the  preceding  section." 

Your  attention  is  also  called  to  Section  8323  of  the  above  compila- 
tion reading  as  follows: 

"Officers  to  arrest  without  warrant.  It  shall  he  lawful  for 
any  sheriff,  deputy  sheriff,  constable,  city  marshal,  police  officer 
or  other  executive  officer  in  this  State  to  arrest  and  take  into 
custody,  without  a  warrant,  any  person  who,  In  the  presence  of 
such  officer,  violates  any  of  the  penal  laws  of  tills  State,  or  of 
any  municipality,  and  it  shall  be  the  duty  of  such  officer  to 
arrest  without  warrant  and  take  into  custody  any  person  whom 
such  officer  has  reasonable  ground  to  Ijeheve,  and  does  believe, 
has  committed  any  felony,  or  whom  he  finds  in  the  act  of 
committing  any  felony  or  about  to  commit  any  felony,  or  engage 
in  a  fight  or  other  breach  of  the  peace." 

Your  attention  is  further  called  to  the  case  of  Carlton  et  al  vs 
State,  63  Fla.  1,  58  So.  486,  holding  that  the  carrying  of  concealed 
weapons  is  a  breach  of  the  peace  under  the  above  Quoted  Section  7198, 
and  authorizes  an  arrest  without  warrant. 

Your  attention  is  further  called  to  the  case  of  Haynes  vs  State.  71 
Fla.  585,  72  So.  180,  iQ  which  our  Supreme  Court  held  that  In  view  of 
Sections  7198  and  8323,  above  quoted,  relating  to  arrests  without  warrant, 
and  of  the  evidence  that  the  defendant  had  a  pistol  concealed  on  hla 
person  as  well  as  a  gun  in  his  hands  when  he  was  approached  by  the 
deceased  officer,  and  the  fatal  shooting  followed,  the  giving  of  the 
fallowing  charge  to  the  Jury  was  not  error: 

"It  is  the  duty  of  any  sheriff,  city  marshal,  or  other  police 
officer  to  arrest  without  warrant  and  take  into  custody  any 
person,  whom  such  officer  has  reasonable  ground  to  believe  and 
does  believe  has  committed  any  felony  or  alxiul  to  commit  a 
felony  or  engage  In  a  fight  or  other  breach  of  the  peace,  and 
carrying  concealed  weapons  is  a  breach  of  the  peace." 

I  quote  you  the  fourth  headnote  In  the  case  of  Haile  vs  Gardner. 
82  Fla.  355,  91  So.  376,  as  follows: 

"No  search  or  seizure  Is  permissible  under  the  law  without 
a  proper  warrant  duly  Issued,  except  as  a  reasonable  search 
and  seizure  may  be  allowed  by  law  as  an  incident  to  a  lawful 

arrest." 
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I  also  quote  you  the  first  headnote  in  the  case  of  Ellis  vs  State, 
92  Fla.  275.  109  So.  622,  as  follows: 

"What  constitutes  a  valid  or  reasonable  search  or  seizure  is 
a  question  to  be  determined  by  the  courts,  upon  due  considera- 
tion of  the  circumstances  and  manner  in  which  the  search  or 
seizure  is  made  by  the  officer." 


November  9,   1935. 

FERIUES— EXEMPTION  PROM  TOLL — MINISTERS  AND 

CLERGYMEN 

Dear  Sir: 

Answering  your  letter  of  the  8th  instant  with  reference  to  exemp- 
tions to  Ministers  of  the  Gospel  from  ferry  tolls,  I  quote  you  Section 
2752,  Compiled  General  Laws  of  Florida.  1927,  as  follows: 

"The  militia  of  the  State  when  actually  going  or  returning 
from  musters,  or  other  militia  services,  shall  be  exempt  from 
paying  toll  at  any  of  the  ferries  and  bridges  in  this  State.  Clergy- 
men and  preachers  of  the  Gospel  shall  also  be  exempted  from 
paying  toll  at  said  bridges  and  ferries." 


October  30,  1935. 

MORRIS   PliAN  BANKS— NAME    SHOWING   A   CORPORATION    NOT 

REQUIRED 

Dear  Sir: 

m  your  letter  of  the  22nd  instant  you  ask  whether  a  Morris  Plan 
Bank  is  required  to  use  in  connection  with  its  corporate  name  such 
word  or  words,  abbrevation,  affix  or  prefix  therein  or  thereto,  as  will 
clearly  indicate  that  it  is  a  corpioration,  as  required  by  Section  3  of 
Chapter  10096.  Acts  of  1925. 

Chapter  16791.  Acts  of  1935,  provides  for  the  organization  and  in- 
corporation of  Morris  Plan  banks.  They  are  required  in  organizing  under 
the  1935  Act  to  file  with  the  Secretary  of  State  a  certificate  of  incorpora- 
tion, and  to  pay  the  same  fees  and  comply  with  the  procedure  tor  or- 
ganization and  government  of  ordinary  corporations  for  profit  under 
the  laws  of  the  State,  including  the  requirements  for  annual  reports  and 
franchise,  fees  and  taxes. 

There  is  nothing  in  Chapter  16791,  which  requires  compliance  with 
Chapter  10096,  Acts  of  1925,  as  to  matters  fully  covered  by  the  1935  Act. 
The  1935  Act  fully  covers  the  requirement  as  to  what  shall  be  included 
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in  the  name  of  Monis  Flan  Banks,  and  in  my  opinion  this  Is  sU  that 
is  required.  In  other  words,  as  I  construe  the  two  acts,  Morris  Plan 
banks  organized  and  incorporated  as  provided  by  Chapter  16791  are  not 
required  to  comply  with  sub-paragraph  numbered  1  of  Section  3  at 
Chapter  10096,  Acts  of  1925. 


October  29.  193B. 

LEGISLATDRE  PASSING  BILLS  VETOED  AFTER  ADJOURNMENT  OF 

FORMKR  SESSION 

Dear  Sin 

I  acknowledge  receipt  of  your  letter  of  the  17th  inst..  in  which  you 
request  an  opinion  as  to  whether  or  not  House  Bill  1392,  Chapter  and 
House  Bill  1351  Chapter,  both  of  the  Legislature  of  1933,  which  were 
vetoed  by  the  Governor  after  the  Session  at  which  they  were  passed 
had  adjourned,  became  and  are  now  laws  to  be  published  by  your  office, 
by  reason  of  the  action  taken  thereon  by  the  Legislature  of  1933. 

HOUSE  BILL  1351 

House  Bill  1351  apears  from  the  House  Journals  of  1935  to  have  been 
received  with  the  veto  message  (page  112)  and  that  said  bill  was  passed 
by  the  House  of  1935,  the  Governor's  veto  to  the  contrary  notwith- 
standing, roll  call  showing  on  the  final  passage  of  the  blU  yeas  81  and 
nays  21  (see  pages  113  and  128.  House  Journal,  1935).  After  passage  by 
the  House,  the  bill  was  transmitted  to  the  Senate,  where  it  was  re- 
ferred to  the  Conmiittee  on  Public  Roads  and  Highways  <page  170, 
Senate  Journal,  1935),  The  committee  to  which  it  was  referred,  in  Its 
report,  recommended  that  the  Governor's  veto  be  not  sustained  and 
it  was  placed  on  the  calendar  of  Veto  Bills  (page  640).  Unanimous  consent 
being  given,  it  was  taken  up  for  consideration  and  passed  the  Senate, 
the  roll  call  being  yeas  38  and  nays  0  (page  451.  Senate  Journal). 

HOUSE  BILL  1392 

The  veto  message  of  House  BlU  1392  was  transmitted  to  the  House 
ot  the  1935  Session  of  the  Legislature,  where  the  quesUon  recurred  on 
the  passage  of  the  bill,  the  Governor's  veto  to  the  contrary  notwith- 
standing, and  on  final  action  of  the  House,  the  bill  passed  the  House, 
roll  call  showing  yeas  54,  nays  2  (see  page  113,  House  Journal,  1935). 
After  passage  by  the  House,  the  bill  was  certified  to  the  Senate  and 
upon  roll  call  passed  the  Senate  by  a  vote  of  yeas  31,  nays  0  (see  page 
156,  Senate  Journal,  1935). 

Section  116,  Compiled  General  Laws  of  Florida,  provides  that  all 
original  acts  and  resolutions  passed  by  the  Legislature  and  all  ottoei 
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original  papers  acted  upon  thereby,  together  with  the  Journals  of  the 
Senate  and  the  House,  shall,  immediately  upon  the  adjournment  there- 
of, be  deposited  with  and  preserved  in  the  Office  of  the  Secretary  ol 
State,  by  whom  they  should  be  properly  classified  and  filed,  etc.  This 
section  of  the  statute  does  not  make  it  the  duty  of  any  particular  person 
to  transmit  and  deliver  to  the  Secretary  of  State  the  original  acts  and 
resolutions  and  there  is  no  constitutional  provision  or  requirement  that 
the  original  acts  of  the  Legislature  shall  be  transmitted  by  a  particular 
office  or  officer  as  a  part  of  the  passage  thereof.  The  statute  above 
referred  to  is  merely  directory  and  the  two  acts  In  question,  being  shown 
by  the  House  and  Senate  Journals  to  have  been  properly  passed  and 
now  being  in  your  custody,  It  is  my  opinion  that  they  thereby  became 
a  part  of  the  Acts  of  Mie  Legislature  of  1935  and  should  be  published  by 
you  as  such. 

October  23,  1935. 

COMMUNISM— SEDITION 

Ztear  Sir: 

I  have  your  letter  of  the  19th  instant  relative  to  the  question  of 
controlling  the  dissemination  of  communistic  propaganda  and  ideas  in 
this  State. 

In  reply  I  beg  to  say  I  do  not  find  any  statutes  in  this  State 
relating  to  the  subject  of  your  Inquiry,  but  I  quote  you  Section  7133, 
CompDed  General  Laws  of  Florida,  1927,  with  reference  to  sedition, 
as  follows; 

"If  any  person  shall  excite  an  insurrection  or  sedition  amongst 
any  portion  or  class  of  the  population  of  this  State,  or  shall  attempt 
by  writing,  speaking  or  by  any  other  means  to  excite  such  insurrection 
or  sedition,  the  person  or  persons  so  offending  shall  be  punished  by 
Imprisomnent  in  the  State  prison  not  exceeding  twenty  years." 


October  II,  1935. 

STATDTEia — ^DISTRIBUTION  TO  OFFICERS 

Ztear  Sir: 

I  have  your  letter  of  the  9th  instant,  referring  to  Section  1984, 
Compiled  General  Laws  of  Florida.  1927,  enumerating  the  officials  to 
whom  your  office  is  authorized  to  furnish  without  cost  copies  of  the 
Acts  of  the  Legislature,  among  which  list  of  officers  are  State  Attorneys. 
You  state  you  have  requests  from  Assistant  State  Attorneys  for  copies 
of  Acts  of  the  Legislature  to  be  furnished  them  and  you  make  inquiry 
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if  jrou  should  furnish  such  copies  without  cost  to  Assistant  State  At- 
torneys. 

In  reply  I  beg  to  say  In  my  opinion  yoa  are  not  authorized  under  the 
law  to  furnish  without  cost  to  Assistant  State  Attorneys  copies  of  the 
legislative  Acts. 

January  22,   1S36. 
ALIENS — OWNERSHIP    OP   PROPERTY 
Dear  Sir: 

I  have  your  letter  of  the  21st  inst.,  maldng  inquiry  as  to  whether 
a  Pliilipplno  or  oUier  alien  may  own  property  in  Florida,  particularly 

real  estate. 

m  reply  your  attention  Is  called  to  Section  18  of  the  Declaration  of 
Rights  of  the  Constitution  of  the  State  of  Florida,  reading  as  follows: 

"Foreigners  who  are  eligible  to  become  citizens  of  the  Dnited 
States  under  the  provisions  of  the  laws  and  treaties  of  the  United 
States  shall  have  the  same  rights  as  to  the  ownership,  inheritance 
and  disposition  of  property  In  the  State  as  citizens  of  the  State, 
but  the  Legislature  shall  have  power  to  limit,  regiilate  and  pro- 
hibit the  ownership,  inheritance,  disposition,  possession  and  en- 
joyment of  real  estate  in  the  State  of  Florida  by  foreigners  who 
are  not  eligible  to  become  citizens  of  the  United  States  under 
the  provisions  of  the  laws  and  treaties  of  the  United  States," 

I  find  no  legislative  statute  In  pursuance  of  the  above  constitu- 
tional provision  which  prohibits  the  ownership  of  real  estate  by  aUens. 
On  the  contrary  I  find  that  Chapter  16,183,  Laws  of  Florida,  Acts  of 
1933,  known  as  the  Probate  Act,  provides  in  Section  29  of  said  Act,  now 
Section  5480  <6),  Compiled  Oeneral  Laws  of  Florida,  1934  Supplement, 
as  follows: 

"An  alien  may  devise  and  bequeath  and  inherit  and  trans- 
mit inheritance  in  real  and  personal  property  as  If  be  were  a 
citizen  of  the  United  States;  and  in  maldng  title  tiy  descent  it 
shall  be  no  bar  to  a  party  that  the  intestate  or  any  ancestor 
through  whom  he  derives  his  descent  from  the  intestate  is  or  haa 
been  an  alien." 
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AUffUst  15.  193S. 

STATOTES— MISTAKE  IN  REFERENCE  IN  STATUTE  TO  ANOTHER 

STATUTE— CHAPTER   17039,  ACTS  OP  1935    (SENATE 

BILL  NO.  937) 

Dear  S^: 

This  is  in  response  to  your  commtmication  of  August  15.  1935.  in- 
volving the  above  mentioned  statute. 

The  title  to  said  statute  states  that  it  is  an  act  relating  to  the 
expenditure  and  disbursement  or  surplus  moneys  derived  from  gasoline 
taxes.  Section  1  of  the  act  provides  in  part  as  follows: 

"When  any  moneys  derived  from  the  gasoline  taxes  under 
the  laws  of  this  State  under  provision  of  Chapter  14S32,  Acts 
of  1931,  shall  be  placed  to  the  credit,  etc." 

It  happens  that  Chapter  14832.  Acts  of  1931,  is  the  Act  creating 
the  State  Racing  Commission,  and  that  the  said  statute  should  have 
referred  to  Chapter  15659.  Acts  of  1931. 

Your  specific  inquiry  is  whether  or  not  this  error  mokes  the  statute 
unintelligible. 

The  rule  is  virtually  uniform  that  a  mistake  in  a  statute  in  re- 
ferring to  another  statute,  where  the  real  intent  of  the  Legislature  is 
manifest  but  would  be  defeated  by  a  literal  adherence  to  the  terms 
of  a  mistake  In  reference,  the  mistake  in  reference  will  be  regarded  as 
surplusage,  or  will  be  read  as  corrected,  and  the  legislative  intent  given 
effect. 

It  is,  therefore,  my  opinion  that  we  may  reject  the  numeral  term 
of  reference  to  the  1931  Act  as  a  mere  redundancy,  thereby  removing 
any  ambiguity  in  the  said  Act  of  1935. 

In  support  of  this  opinion  see  59  C.  J.,  p.  992  and  Annotations  In 
5  A.  L.  R.,  990.  and  14  A.  L.  R.,  274. 

See  also  the  following  Florida  cases; 

Saunders  vs  Pensacola, 
24  Fta.,  226, 
4  So.,  801. 

Ha  worth  vs  Chapman,  > 

113  Fla..  591, 
152  So.,  663. 

You  are,  therefore,  entitled  to  construe  the  said  Act  of  1935  in  the 
light  of  the  foregoing  opinion. 
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July   23.   1B3G. 

LAWS   INCORPORATING    STATE   OR   FEDERAL  LAWS   BY 

REFERENCE 

Dear  Sir: 

Ea  your  letter  of  the  18th  instant  you  propound  two  questions: 

(1)  Does  your  State  Constitution  specifically  prohibit  the  incor- 
poration of  law  from  any  jurisdiction  (State  or  Federal)  by  reference? 

Our  Constitution  does  not  in  specific  words  prohibit  the  incorpora- 
tion of  laws  from  other  States  or  Federal  laws  by  reference,  but  does  by 
indirection.  See  Section  16  of  Article  HI  of  the  Constitution  of  Florida. 

(2)  Does  your  State  Constitution  prohibit  the  delegation  of  X^egis- 
latlve  authority  to  state  or  Federal  officials  or  agencies? 

The  answer  to  Question  No.  1  Is  applicable  to  Question  No.  2. 


September  13.  1S38. 

EXTRADITION— HABEAS  CORPUS— COSTS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  2nd  instant  stating  that  a  bin 
had  been  filed  with  Clinch  County  for  payment  of  the  costs  of  the  Clerk 
of  the  Circuit  Court  of  Alachua  County.  Florida,  in  the  case  of  State 
of  Florida  vs.  Eddie  Carter.  You  further  state  that  Eddie  Carter  was 
arrested  as  a  fugutive  from  Georgia  and  on  requisition  for  his  extradi- 
tion he  brought  habeas  corpus  proceedings  and  that  the  Circuit  Court 
on  hearing  remanded  him  to  jail,  after  which  Carter  carried  the  case 
to  the  Supreme  Court  wiiich  resulted  in  the  affirmance  of  the  judgment 
of  the  lower  Court  and  taxing  costs  against  Carter.  You  further  state  that 
Clinch  County  will  pay  the  costs  if  under  any  law  of  Florida  said  County 
is  liable.  You  make  inquiry  if  there  is  any  rule  or  statute  in  Florida 
which  would  make  the  Court  costs  fall  on  Clinch  County  under  these 
.circumstances. 

In  reply  I  quote  you  Section  8499,  Compiled  General  Laws  of  Florida, 
1927,  under  the  'Chapter  title  "Extradition",  reading  as  follows: 

"No  judge,  justice  of  the  peace,  sheriff,  constable  or  other 
officer  shall  be  obliged  to  take  any  action  in  or  about  the  arrest 
or  detention  of  such  alleged  fugitive  from  Justice,  nor  shall  any 
sheriff  or  jailer  be  obliged  to  receive  or  keep  m  custody  such 
alleged  fugitive,  without  prepayment  of  the  costs,  to  which  the 
officer  of  whom  the  service  is  demanded  shall  be  entitled,  and 
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in  case  of  the  sheriff  or  jailer,  upon  the  commitment  of  such 
alleged  fugitive  from  justice,  the  prepayment  of  the  jail  fees, 
Including  the  cost  of  feeding  the  prisoner;  and  all  such  fees  and 
costs  shall  be  the  same  as  are  or  may  be  provided  for  by  law 
in  like  cases,  and  neither  the  State  nor  any  county  thereof  shall 
be  responsible  or  liable  for  any  costs  or  expenses  in  the  prenaises." 

Under  the  above  statute  it  appears  that  Clinch  County  is  Uable  for 
all  ministerial  costs  in  connection  with  the  extradition  of  the  above 
party  and  the  habeas  corpus  proceedings  incident  thereto.  It  would  also 
appear  that  Clinch  County  upon  the  payment  of  the  same  may  include 
said  costs  as  a  part  of  the  cost  that  may  be  charged  in  the  prosecution 
of  said  party. 

August  3,  1936. 

COMMISSIONERS   OF  DEEDS— SEM-— FORM 

Dear  Sir: 

I  am  in  receipt  of  letfter  from  Honorable ■,  your  Executive 

Secretary,  dated  July  31,/l936,  in  which  he  attaches  letter  from  Notaries 
Equipment  Company  or  Philadelphia,  Pennsylvania,  and  requests  m> 
advice  as  to  the  legal  requirements  for  seals  of  Commissioners  of  Deeds 
appointed  by  you  in  other  states. 

Such  commissioners  are  required  to  have  seals.  Otherwise  such 
instruments  as  deeds,  mortgages  and  other  conveyances  of  real  property 
would  not  be  entitled  to  be  recorded  in  this  state;  however,  there  is  no 
statute  prescribing  any  particular  form.  I  think,  however,  it  would  be 
sufficient  for  such  seals  to  show  the  name  of  the  commissioner,  together 
with  a  statement  in  substance  as  follows  "Florida  Commissioner  of  Deeds 
for  the  State  of  ." 

There  is  no  requirement  that  the  certificates  of  Commissioners  of 
Deeds  shaD  state  the  time  of  the  expiration  of  their  commissions. 


March  21,  1936. 

LEOISLATORS  NOT  ELIGIBLE  TO  OFFICES  CREATED  BY  THEM 

Dear  Sbr: 

Section  5  of  Article  m  of  the  Constitution  of  Florida  provides  that 
no  member  of  the  Legislature  of  the  State  of  Florida  shall  during  the 
time  for  which  he  was  elected  be  appointed  or  elected  to  any  civil  office 
under  the  Constitution  of  this  State  that  has  been  created  or  the  emolu- 
ments whereof  have  been  increased  during  such  time. 
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This  would  prohibit  &  Senator  elected  at  the  General  Election  of 
1934  for  a  term  of  four  years,  from  holding  any  office  during  said  period 
of  four  years  from  the  General  Election  of  1934,  if  the  emoluments  of 
such  office  were  increased  during  the  session  of  the  Legislature  of  1935. 

This  applies  to  the  office  of  ^sistant  State  Attorney,  if  the  salary 
of  such  office  was  increased  by  the  Legislature  during  said  term  of  four 
years  from  the  General  Election  of  1934. 


October  11,  1935. 

PAYMENT  OF  JUDGMENT  AGAINST  COUNTY  FROM  GENERAL 

FUND 

Dear  Sir- 
Replying  to  your  request  for  an  opinion  on  this  subject,  it  Is  my 
opinion   that   a   judgment   against   a   county   may   and   should   be   paid 
from  the  general  fund  of  the  county,  unless  of  course  the  judgment  was 
obtained  on  a  cause  of  action  against  some  particular  fund. 


July  28,  1S3S. 

FEDERAL   FUNDS    DEPOSITED   WITH    STATE    TREASURER — 
WARRANTS  FOR  USE 

Dear  Sir: 

This  is  in  reply  to  your  inquiry  of  July  22,  in  which  you  ask  my 
opinion  as  to  whether  or  not  you  have  authority  to  draw  a  warrant 
against  the  Federal  funds  deposited  with  the  State  Treasurer  under 
Part  3  of  Title  5  of  the  Federal  Social  Security  Act,  You  suggest  that 
the  right  to  expend  such  Federal  funds  may  be  contingent  upon  the 
State  of  Florida  matching  such  funds. 

I  have  studied  the  particular  section  of  the  Federal  Social  Security 
Act  to  which  you  refer  and  it  is  my  opinion  that  the  grant  of  such 
Federal  fimds  is  not  contingent  upon  the  State  matching  same.  It  would 
therefore  follow  that  you  would  have  authority  to  draw  a  warrant  against 
said  Federal  funds  in  payment  of  the  voucher  to  which  you  refer. 
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June  12,  1938. 

DISTRICT  BOARDS  MAY  EMPLOY  SECRETARY  AND  OTHER 

EMPLOYEES   PROVIDED  THEY   MEET   QUALIFICATIONS 

FIXED  BY  STATUTE  AND  BY  STATE  BOARD  OP 

SOCIAL  WELFARE 

Dear  Sir.- 

Receipt  is  acknowledged  of  your  letter  of  June  5th  which  reads  in 
part  as  follows: 

"We  have  received  a  request  from  one  of  our  District  Boards 
for  your  opinion  'specifically  defining  the  respective  authority, 
duties  and  responsibility  of  the  State  Board  and  the  District 
Board  insofar  as  their  separate  administrative  functions  are  con- 
cerned.' I  believe  that  the  request  is  intended  to  cover  particularly 
the  respective  authority  of  the  State  and  District  Boards  con- 
cerning the  employment  of  personnel  and  the  fixing  Of  salaries 
and  qualifications." 

Paragraph  2  of  Section  3,  Chapter  17,477,  Laws  of  Florida.  Acts  of 
1935.  generally  referred  to  as  "The  1935  Social  Welfare  Act  of  Florida" 
is  the  controlling  law  on  the  subject  and  reads  as  follows: 

"Each  District  Board  shall  be  the  agent  of  the  State  Board 
and  shall  be  responsible  within  its  Welfare  District  for  the  ad- 
ministration of  such  pubUc  assistance  and  social  welfare  activities 
as  may  be  delegated  to  it  as  provided  for  in  Section  1  of  this 
Act.  All  public  assistance  and  social  welfare  activities  of  each 
District  Board  shall  be  subject  to  the  supervision  and  control  of 
the  State  Board.  District  Boards  by  and  with  the  consent  and 
approval  of  the  State  Board  shall  employ  a  Secretary  who  shall 
be  known  as  the  District  Director  of  Social  Welfare  and  such 
other  clerical,  administrative  and  trained  or  otherwise  qualified 
social  service  personnel  as  may  be  necessary.  All  employees  of 
^id  District  Boards  shall  have  such  other  qualifications  not 
herein  otherwise  specified  as  may  be  required  by  the  State  Board 
and  shall  receive  such  compensation  as  may  be  approved  by  the 
State  Board  of  Social  Welfare.  Provided  however,  that  no  dis- 
trict social  welfare  worker  or  employee  shall  receive  as  compensa- 
tion more  than  $200.00  per  month  from  funds  raised  within  the 
State." 

It  is  my  opinion  that  a  District  Board  may  employ,  with  the  consent 
and  approval  of  the  State  Board,  a  secretary  "and  such  other  clerical, 
administrative  and  trained  or  otherwise  qualified  social  service  personnel 
as  may  be  necessary."  The  employees  of  a  District  Board  must  meet  such 
qualifications  as  are  fixed  by  The  Social  Welfare  Act  and  such  as  are 
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prescribed  by  the  State  Board.  Tbe  compensation  ol  all  employees  of  a 
District  Board  must  be  approved  by  the  State  Board.  In  other  words,  a 
District  Board  may,  with  the  consent  and  approval  of  the  State  Board, 
employ  a  secretary  who  shall  receive  such  compensation  as  may  be  ap- 
proved by  the  State  Board,  and  a  District  Board  may  also  choose  Its 
other  employees  but  such  employees  must  meet  the  Qualifications  fixed 
by  the  Social  Welfare  Act  and  such  additional  qualifications  as  are  pre- 
scribed by  the  State  Board. 

It  Is  the  Intention  of  the  law  to  permit  a  District  Board  to  employ 
a  secretary  and  other  employees  subject  only  to  the  condition  that  aU 
employees,  including  the  secretary,  meet  the  qualifications  prescribed 
by  law  and  by  the  State  Board. 


August  10,  1936. 

INSANE  PERSONS— FLORIDA   STATE    HOSPITAL— RESTORATION 

TO  CITIZENSHIP 

Dear  Sir: 

This  refers  to  your  favor  of  August  sixth,  in  which  you  state  that 
the  Board  wishes  to  have  my  opinion  as  to  the  procedure  to  get  tbe 
citizenship  restored  for  persons  who  have  been  discharged  from  the 
Florida  State  Hospital.  You  say.  "in  other  words,  does  this  restore  one 
who  has  been  an  inmate  of  the  institution,  or  is  some  other  procedure 
necessary?" 

I  beg  to  advise  that  Sections  5036  to  5039,  inclusive.  Compiled  General 
Laws  of  Florida,  provide  the  procedure  necessary  to  restore  a  lunatic  to 
judicial  sanity.  In  other  words,  it  is  necessary  that  a  bill  be  fUed  In 
the  Court  of  Chancery  where  a  person  has  been  confined  in  the  Florida 
State  Hospital  for  the  insane,  or  has  been  discharged  therefrom,  or  Is 
In  the  custody  of  any  persons  or  committee,  etc.  The  Statutes  provide 
that  the  contents  of  the  biU  shall  contain  all  the  facts  upon  which  a 
decree  is  granted.  In  other  words,  it  requires  a  judicial  proceeding  for 
restoration  to  legal  sanity. 


October  31,  1935. 

FLORIDA  FARM  COLONY— RELEASE  OP  INMATE 

Dear  Sir: 

This  refers  to  your  favor  of  October  27,  in  which  you  present  the 
problem  of  having  in  the  Institution  one  ,  who  was  com- 
mitted on  May  7,  1924.  from  Duval  County. 


J 
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It   appears   from   your  letter  that  the   parents,   in   1927,   moved  to 

Fitzgerald,  Georgia. 

There  Is  nothing  In  our  Statutes  that  provide  a  method  whereby 
the  State  can  relieve  Itself  of  a  patient  once  it  has  been  committed,  as 
the  State  then,  under  the  law,  becomes  guardian  of  the  patient.  I  mean 
there  is  no  way  to  relieve  us  of  our  obligation  to  the  patient  just  be- 
cause the  parents  or  natural  guardians  have  moved  out  of  the  State. 
I  find  no  way  we  can  relieve  ourselves  of  this  particular  charge,  unless 
the  parents  are  willing  to  assume  the  care  of  the  patient  and  take  it 
out  of  the  State,  If  the  parents  will  do  this,  then  the  law  will  permit 
the  board  to  release  the  child  and  let  them  carry  it  out  of  the  State. 


August  1.  1936, 

FLORIDA  STATE  HOSPITAL.— COMMITMENT  BY  CRIMINAL  COURT 

OF  RECORD 

Dear  Sir.- 

1  am  in  receipt  of  your  letter  of  the  30th  ultimo  enclosing  com- 
munication from  Hon, ,  Superintendent  Florida  State  Hospital, 

under   date   of   the   29th   ultimo   with   reference   to   commitments   of   a 
patient  by  the  Criminal  Court  of  Record  of  Palm  Beach  County. 

In  reply  I  beg  to  say  that  Section  3654  to  3658,  Compiled  General 
Laws  of  Florida,  1927,  with  reference  to  the  question  of  procedure  for 
trial  of  supposed  insanity  provide  for  the  handling  of  such  matters  by 
the  County  Judge  or  Judge  of  the  Circuit  Court. 

With  reference  to  acquittal  for  cause  of  insanity  in  criminal  trials, 
I  refer  you  to  Section  8399,  Compiled  General  Laws  of  Florida,  1927, 
reading  as  follows: 

"When  a  person,  tried  for  an  offense  shall  be  acquitted  by 
the  jury  for  the  cause  of  insanity,  the  jury,  in  giving  their  verdict 
of  not  guilty,  shall  state  that  it  was  given  for  such  cause,  and 
thereupon,  if  the  discharge  or  going  at  large  of  such  insane 
person  shall  be  considered  by  the  court  manifestly  dangerous 
to  the  peace  and  safety  of  the  people,  the  court  shall  order  him 
to  be  committed  to  jail  or  otherwise  to  be  cared  for  as  an  insane 
person,  or  may  give  him  into  the  care  of  his  friends,  on  their 
giving  satisfactory  security  for  the  proper  care  and  protection 
of  such  person;  otherwise  he  shall  be  discharged." 

Your  attention  is  further  called  to  the  decision  of  our  Supreme 
Court  in  the  case  of  Register  vs.  State,  121  ria.  9,  163  So,  219,  in  which 
the  Court  held  that  the  above  Quoted  Section  is  applicable  to  Criminal 
Courts  of  Record  as  well  as  the  Circuit  Court  when  dealing  with  criminal 
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offenders  specifically  acquitted  by  a  jury  for  the  caase  of  insanity  In  a 
verdict  of  not  guilty  on  that  ground. 

Complying  with  your   request  I   am   returning   the  said   letter   of 
,  together  with  the  Judgment  of  the  Court  attached  thereto. 


April  30,  1936. 

FLORIDA    STATE   HOSPITAL   POLICE   OFFICERS 

Dear  Sir: 

Replying  to  yours  of  April  28th.,  permit  me  to  say.  It  is  my  opinion 
that  the  Governor  could,  under  the  provisions  of  Section  104  of  the 
Compiled  General  Laws  of  1927,  designate  or  appoint  a  Special  Officer 
to  protect  life  and  property  at  the  State  Hospital,  and  that  such  officer 
could  arrest  a  person  committing  a  breach  of  the  peace  or  destroying 
the  State's  property,  but  I  doubt  that  such  officer  could  do  anything 
more  than  detain  the  person  on  the  premises  for  delivery  to  a  Sheriff, 
Deputy  Sheriff,  or  Constable.  In  other  words,  I  think  the  officers  au- 
thority would  be  confined  to  the  boundaries  of  the  State's  property. 


June  24,  1936. 

RECOMMITMENT  OF  PERSONS  TO  FLORIDA   STATE  HOSPITAL 
AFTER  PREVIOUS  DISCHARGE 

Dear  Sir* 

This  is  in  reply  to  your  letter  of  June  12th  in  which  you  request 
my  opinion  as  to  whether  or  not  the  Chief  Physician  of  your  institution 
has  the  power  to  revoke  the  discharge  of  former  patients  even  though 
their  release  under  such  authority  had  occurred  several  years  previous, 
thus  making  it  possible  to  admit  the  patients  upon  the  previous  com- 
mitment without  duplication  of  such  procedure. 

It  is  m>  opinion  that  the  Chief  Physician  does  not  have  that 
power.  The  statutes  contemplat*  that  the  County  Judge  and  Circuit 
Judge  have  the  sole  authority  to  order  the  commitment  of  insane  per- 
sons to  the  Florida  State  Hospital.  See  Section  3657.  CompUed  General 
Laws  of  Florida,  1927.  The  power  to  commit  an  Insane  pei-son  to  an 
institution  is  a  judicial  power  which  is  vested  by  the  Statutes  and  Con- 
stitution of  Florida  in  the  County  Judge.  See  ex  parte  Scudamore.  SS 
Fla.  211.  46  So.  279. 

In  reply  to  your  further  inquiry  concerning  a  patient  whose  l^al 
sanity  has  been  restored  by  Che  Court  since  his  discharge  from  the 
Florida  State  Hospital,  It  is  my  opinion  that  aU  of  the  procedure  out- 
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lined  in  the  Statutes  would  have  to  be  followed  to  have  that  person 
adjudged  insane  and  committed,  without  regard  to  any  previous  adjudi- 
cation or  commitment. 


March  27,  1936. 

FLORIDA  STATE  HOSPITAL— TRANSFER  OF  INSANE  PERSON 
PROM  CALIFORNIA— RESIDENCE 

Dear  Sir: 

I  have  your  letter  of  the  19th  Inst.,  enclosing  communication  from 

Col.  — -,  Superintendent  Florida  State  Hospital,  with  attached 

correspondence  relating  to  transfer  of from  California  to  the 

Florida  State  Hospital  as  an  inmate.  The  question  presented  is  whether 

or  not  Mrs. is  a  legal  resident  of  this  State  and  her  transfer 

from  California  to  Florida  State  Hospital  would  be  authorized  by  virtue 
of  such  legal  residence. 

The  correspondence  shows  that  Mrs, and  her  husband  came 

to  Florida  in  1924;  that  her  husband  died  in  1933;  that  on  July  3.  1934. 
she  left  Pensacola,  Florida,  stating  that  she  intended  to  visit  a  while 
with  a  brother  in  Nebraska  and  from  there  expected  to  make  her  home 

in  California  where  her  two  sons  resided;  that  before  Mrs.  left 

most  of  her  friends  understood  that  she  intended  making  her  home 
in  Calif orala;   that  a  party  in  Pensacola  stated  he  is  willing  to  make 

an  affidavit  that  Mrs.  told  him  that  she  intended  making  her 

home  permanently  in  California;  that  she  was  admitted  to  Stockton 
State  Hospital  in  California  on  August  8.  1935,  at  which  time  she  had 
been  in  California  8  months.  The  authorities  seem  to  think  she  had 
not  acquired  legal  residence  in  California  by  reason  of  the  fact  that 
she  had  not  resided  there  12  months. 

Legal  residence  consists  both  of  fact  and  intention.  Length  of  resi- 
dence is  not  a  factor  where  the  act  and  the  intention  to  acquire  a 
domicile  concur  and  no  definite  period  of  time  is  necessary  to  create  a 
domicile,  unless  the  law  so  provides.  This  State  and  probably  the  other 
States  of  the  Union  have  varying  statutes  with  reference  to  residence 
requirements  for  electors  for  divorce  proceedings  and  other  specific  regu- 
lations, but  such  statutes  relate  only  to  such  particular  fields  and  do 
not  govern  with  reference  to  the  general  subject  of  legal  residence.  The 

correspondence,  as  above  outlined,  indicates  clearly  that  Mrs.  

left  the  State  with  the  definite  purpose  and  intention  to  make  California 
her  home  and  that  she  had  been  residing  in  California  .for  8  months 
before  being  received  into  the  above  California  institution,  which  in  my 
opinion  is  sufficient  and  conclusive  evidence  that  she  severed  her  legal 
residence  in  this  State  upon  she  departure  therefrom  with  such  definite 
purpose  and  intention.  It,  therefore,  appears  that  the  State  of  Florida 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL  7fl7 

MISCELLANEOUS 

is  In  no  way  obligated  to  authorize  the  transfer  of  Mrs.  to  the 

Florida  State  Hospital  for  care  and  treatment. 


March  20,  1936. 

FLORIDA   STATE  HOSPITAI^-POLICE  OFFICERS— EMPLOYEES  OP 

GOVERNOR  UNDER  SECTION  104  C.  G.  L.  1927,  CARRYING 

ARMS  AND  MAKING  ARRESTS 

Dear  Sir: 

In  your  letter  of  March  9,  1936,  you  state  under  dates  of  September 
4th  and  November  22nd,  1935,  the  Governor  appointed  10  employees  of 
that  insUtutlon  as  State  Peace  Officers  in  addition  to  their  other  duties 
for  the  purpose  of  procuring  and  securing  protection  to  life,  liberty  and 
property  of  the  Florida  State  Hospital,  as  authorized  by  Section  104, 
Compiled  General  Laws  of  Florida.  1927. 

You  further  state  that  you  have  approximately  750  employees  and 
nearly  4,000  patients,  presenting  you  with  practically  the  same  problems 
as  a  small  city;  that  since  the  establishment  of  such  force  it  has  been 
called  upon  to  fimctlon  upon  numerous  occasions,  it  being  their  poUcy 
to  make  arrests  and  immediately  turn  the  accused  over  to  the  local 
authorities  with  a  proper  charge  placed  against  them:  that  they  carry 
arms  only  when  necessary  and  more  particularly  when  chasing  convicts 
who  have  escaped  from  your  camps. 

You  further  state  that  a  rumour  has  reached  you  that  the  authority 
of  these  men  may  shortly  be  questioned  as  to  the  legality  of  their  carry- 
ing arms  and  making  arrests,  for  which  reason  you  request  my  opinion 
as  to  their  authority  for  carrying  arms  and  making  arrests. 

Section  104,  Compiled  General  Laws  of  Florida,  1S37.  reads  aa 
follows : 

"The  Governor  is  hereby  authorized  and  empowered  to  em- 
ploy Ets  many  persons  as  he  in  his  discretion  may  deem  necessary 
to  procure  and  secure  protection  to  life,  liberty  and  property  of 
the  inhabitants  of  the  State  of  Florida,  also  to  protect  the 
property  of  the  State  of  Florida." 

In  this  connection  your  attention  Is  also  called  to  Section  8613, 
Compiled  General  Laws  of  Florida,  1927,  which  provides  among  other 
things  that  the  Board  of  Commissioners  of  State  Institutions  shall  have 
the  right  to  transfer  temporarily  State  convicts  from  the  State  Prison 
Farm  to  other  state  institutions  as  can  be  used  advantageously  at  such 
institution. 

We  will  first  consider  the  question  a^  to  carrying  weapons  and  I 
refer  you  to  Section  20  of  the  Declaration  of  Rights  of  the  State  Con- 
stitution reading  as  follows: 
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"The  right  of  the  people  to  bear  amis  in  defense  of  them- 
selves, and  the  lawful  authority  of  the  State,  shall  not  be  in- 
fringed, but  the  Legislature  may  prescribe  the  manner  In  which 
they  may  be  borne." 

In  this  connection  your  attention  is  also  called  to  Section  7197, 
Corhpiled  General  Laws  of  Florida,  1927,  prohibiting  the  carrying  of 
concealed  weapons  except  by  Sheriffs,  Deputy  Sheriffs,  City  or  Town 
Marshals,    Policemen,    Constables    or   United    States    Marshals    or    their 

deputies. 

Yotir  attention  is  further  called  to  Section  7202,  Compiled  General 
Laws  of  Florida.  1927,  reading  as  follows: 

"Whoever  shall  carry  around  with  him,  or  have  to  his  manual 
possession  in  any  county  in  this  State,  any  pistol,  Winchester  rifle 
or  other  repeating  rifle,  without  having  a  license  from  the  County 
commissioners  of  the  respective  counties  of  this  State,  shall,  upon 
conviction  thereof,  be  punished  by  fine  not  exceeding  one 
hundred  dollars,  or  imprisonment  in  the  county  jail  not  exceed- 
ing thirty  days:  Provided,  this  section  shall  not  apply  to  sheriffs, 
deputy  sheriffs,  city  or  town  marshals,  policemen,  constables  or 
United  States  marshals  or  their  deputies  as  to  the  carrying  of 
concealed  weapons," 

You  will  note  that  the  exemptions  in  the  last  above  quoted  Section 
are  the  same  as  the  exemptions  in  Section  8323.  This  last  quoted  Sec- 
tion has  the  effect  of  prohibiting  all  persons  not  excepted  therein  from 
carrying  weapons  either  concealed  or  not  concealed  on  their  persons. 
There  may  be  some  question  as  to  whether  this  Section  violates  the 
above  quoted  Section  20  of  the  Declaration  of  Rights  but  under  the 
rulings  of  our  Supreme  Court  all  statutes  must  be  complied  with  by 
officers  until  declared  invalid  by  the  Coiu*t8. 

Since  the  special  employees  mentioned  in  your  letter  do  not  appear 
to  be  exempted  from  the  provisions  of  the  above  quoted  statutes  with 
reference  to  carrying  concealed  weapons  without  license,  it  appears  to 
me  that  it  would  be  well  for  such  special  employees  to  secure  a  license 
to  carry  arms  under  the  provisions  of  Section  7203,  Compiled  General 
Laws  of  Florida,  1927,  in  order  to  avoid  any  question  that  might  arise 
as  to  their  right  to  canry  arms. 

With  refer^ice  to  making  arrests  without  warrant  I  refer  you  to 
Section  8323,  Compiled  General  Laws  of  Florida,  1927.  which  refers  to 
certain  officers  or  other  executive  officer  of  this  State.  I  quote  you  said 
Section  as  follows: 

"It  shall  be  lawful  for  any  sheriff,  deputy  sheriff,  constable, 
city  marshal,  police  officer  or  other  executive  officer  in  this 
State  to  arrest  and  take  into  custody,  without  a  warrant,  any 
person  who,  in  the  presence  of  such  officer,  violates  any  of  the 
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penal  laws  of  this  State,  or  of  any  municipality,  and  It  shaU 
be  the  duty  of  such  officer  to  arrest  without  warrant  and  take 
into  custody  any  person  whom  such  officer  lias  reasonable  ground 
to  believe,  and  does  believe,  has  committed  any  felony,  or  whom 
he  finds  in  the  act  of  committing  any  felony  or  about  to  commit 
any  felony,  or  engage  in  a  fight  or  other  breach  of  the  peace," 

Section  7396.  Compiled  General  Laws  of  Florida,  1927.  relates  to 
certain  arrests  on  Sunday  without  warrant  by  certain  officers,  "watch- 
men or  other  person"  and  relates  as  follows: 

"Whoever  is  discovered  in  the  act  of  wilfully  injuring  any 
fruit  or  forest  trees,  or  committing  any  bind  of  malicious 
mischief  on  Sunday,  may  be  arrested  by  any  sheriff,  deputy 
sheriff,  constable,  watchman,  police  officer  or  other  person,  and 
lawfully  detained  by  imprisonment  in  the  jail  or  otherwise  until 
a  complaint  can  be  made  against  him  for  the  offense  for  which 
he  was  arrested,  and  he  be  taken  upon  a  warrant  issued  upon 
such  complaint,  but  such  detention  without  warrant  shall  not 
continue  more  than  twenty-four  hours." 

Your  attention  is  further  called  to  2  Ruling  Case  Law  446,  Arr^t 
3,  in  which  it  is  stated  in  England  under  the  common  law  sheriffs, 
justices  of  the  peace,  coroners,  constables  and  watchmen  were  entrusted 
with  special  powers  as  conservator  of  the  peace  with  authority  to  arrest 
felons  and  persons  reasonably  suspected  of  being  felons  and  that  con- 
servators of  the  pfiace  also  had  the  authority  to  make  arrests  without 
warrants  m  case  of  a  misdemeanor  which  involved  a  breach  of  the  peace 
committed  in  the  presence  of  the  officer  making  the  arrest. 

These  special  employees  may  possibly  be  considered  as  watcimien 
and  as  having  authority  as  watchmen  to  make  arrests.  However,  I  do 
not  know  whether  stich  view  could  be  upheld  in  the  Courts.  In  this 
situation  it  occurs  to  me  that  under  said  Section  104.  Compiled  General 
Laws  of  Florida.  1927,  above  quoted,  the  Governor  would  be  authorized 
and  empowered  to  commission  such  special  employees  as  "State  agents 
to  protect  the  life,  liberty  and  property  of  all  officers,  employees  and 
inmates  and  all  State  property  and  to  secure  and  prevent  the  escape 
of  inmates  and  convicts  on  the  grounds  of  the  Florida  State  Hospital 
at  Chattahoochee,  Florida,  in  both  Gadsden  and  Jackson  counties  and 
while  in  route  from  one  part  of  said  grounds  to  another".  Such  com- 
mission to  be  at  the  pleasure  of  the  Governor.  Such  a  commission  and 
designation  would  vest  the  person  designated  not  with  general  police 
power,  but  with  all  necessary  power  to  protect  and  defend  persons  and 
property  from  abuse  and  trespass,  even  to  the  extent  of  forcibly  ex- 
pelling trespassers  or  forcibly  seizing  them  and  turning  them  over  to  a 
proper  civil  police  officer  to  be  proceeded  against  according  to  law. 
together  with  the  right  to  secure  and  prevent  the  escape  of  inmates 
and  convicts  (See  Attorney  General's  report,  1927-1928.  pages  123). 
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Novemlser  21.  1935. 
FLORIDA  STATE  HOSPITAI^-RESIDENCE 
Dear  Sir: 

I  have  your  letter  of  the  13th  instant,  the  body  of  which  reads  as 

follows: 

"Please  let  me  have  your  opinion  as  to  the  minimum  length 
of  absence  from  this  State  by  a  person  that  would  terminate 
Florida  as  being  the  legal  residence,  and  relieve  this  State  and 
institution  from  the  responsibility  of  accepting  him  for  care  ard 
treatment." 

In  reply  I  beg  to  say  that  a  legal  residence  is  often  diffinult  to 
determine.  It  consists  both  of  fact  and  intention.  One  may  have  hi« 
residence  or  domicile  of  origin  in  this  State  by  virtue  of  having  been 
bom  here.  A  resident  of  another  State  may  move  to  this  State  and 
actually  reside  here  with  the  intention  or  purpose  of  making  this  State 
his  permanent  home,  in  which  case  he  would  be  a  legal  resident  of 
this  State  by  choice.  For  your  general  information  I  quote  you  head- 
notes  6  and  8  from  the  case  of  Warren  vs.  Warren,  73  Pla.  764.  75  So.  35. 
as  follows: 

"6.  Legal  residence  or  domicile  may  be  acquired  by  one 
who  coming  from  another  state  or  country  actually  lives  in  this 
state  with  the  intention  of  permanently  remaining  here.  In  such 
case  a  domicile  by  choice  is  established." 

"8.  Upon  the  question  whether  a  person  has  established  a 
domicile  by  choice  in  another  state  or  country,  the  court  will 
Inquire  whether  such  person  not  only  lived  in  such  other  state 
or  country,  but  whether  the  intention  to  permanently  remain 
there  was  present  when  the  removal  occurred,  or  was  entertained 
at  all.  and  upon  the  question  of  such  intention  the  court  will 
examine  into  the  acts  and  declarations  of  the  party  whose  legal 
residence  is  inquired  about,  and  such  evidence  will  be  weighed  as 
it  is  upon  any  other  question." 

October  25.  1935. 

FLORIDA  STATE  HOSPITAL— AUTOPSIES  ON  DEAD  BODIES 

Dear  Sir: 

1  have  your  letter  of  the  22nd  inst,.  making  inquiry  as  to  the  law 
with  reference  to  performing  autopsies  on  dead  bodies  of  patients  at 
the  Florida  State  Hckspital. 

In  reply  I  beg  to  say  that  I  find  no  statute  on  the  subject  of  your 
inquiry. 
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August  5.  1935. 

FLORIDA  STATE  HOSPITAL— DISCHARGE  OP  PATIENTS 

Dear  Sir: 

I  acknowledge  receipt  ot  your  favor  of  the  24th  ult..  in  which  you 
state: 

"There  was  one,  ,  committed  to  this  Institution 

from  Pinellas  County  by  Court  Order  of  John  W.  Bird,  Judge  of 
Circuit  Court,  December  13th,  1934,  with  a  clause  therein  e^ 
follows : 

"  'This    patient    is    not    to    be    released    from    the 
Florida   State   Hospital  until  ordered  released   by   the 

Court'. 

"It  is  the  opinion  of  the_  writer  that  this  is  not  a  penal 
Institution,  and  that  a  patient  may  be  furloughed  or  discharged 
at  the  discretion  of  the  Medical  Staff." 

Replying,  I  beg  to  state  that  a  circuit  Judge  has  authority  under 
the  law  to  commit  to  the  State  Hospital, 

(a)  One  adjudged  to  be  insane  on  proceedings  instituted 
by  a  petition  of  five  citizens,  upon  examination  by  two  physi- 
cians and  one  other  intelligent  citizen; 

(b>  One  against  whom  a  criminal  charge  is  pending  and 
found  by  the  judge  to  be  unable  to  go  to  trial  because  of  insanity; 

(c)  One  convicted  and  sentenced  for  crime,  becoming  insane 
after  conviction  and  sentence; 

(d)  One  acquitted  of  crime  because  of  Insanity. 

In  either  case  (b)  or  tc>.  the  judge  of  the  court  would  retain 
jurisdiction  over  the  person,  so  as  to  put  the  person  on  trial  against  whom 
a  criminal  charge  is  pending  when  restored  to  sanity  or  so  as  to  enforce 
the  sentence  after  return  of  the  convict  to  sanity. 

In  the  other  two  cases  mentioned,  (a)  and  fd),  the  patient  would  be 
under  the  jurisdiction  of  the  Hospital,  subject  to  discharge  or  parole  by 
that  Institution. 

You  do  not  state  the  circumstances  under  which  the  patient, . 

is  held. 
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July  7,  1936, 

HEALTH— MOSQUITO  CONTROL  DISTRICIB 

Dear  Sir: 

In  your  personal  interview  of  this  date  you  request  my  opinion  as  to 
whether  under  Senate  Bill  No.  176,  Acts  of  1929.  a  portion  of  a  county 
can  be  formed  into  a  mosquito  control  district. 

Senate  BiU  176,  Acts  of  1929,  is  Chapter  13570.  This  Act  provides 
for  the  creation  of  a  county  into  an  anti-mosquito  district,  but  there  is 
no  provision  in  this  Act  lor  the  creation  of  such  a  district  out  of  less  than 
the  entire  county. 

I  am  sorry  to  advise,  therefore,  that  there  is  no  authority  for  form- 
ing such  district  out  of  only  a  portion  of  a  county. 


February  6,  1936. 

STATE  INSURANCE  ON  LEASED  PROPERTY 

Dettr  Sir: 

This  is  in  reply  to  your  inquiry  as  to  whether  or  not  buildings  leased 
to  the  State,  the  lease  requiring  the  lessee  to  keep  the  building  insured, 
can  be  insured  in  the  State  Fire  Insurance  Fund  created  by  Sections  1991- 
1993,  Compiled  General  Laws. 

It  is  apparent  from  reading  the  statutes  creating  the  State  Fire  In- 
surance Fund  that  the  legislative  purpose  sought  to  be  accomplished 
thereby  was  to  save  the  State  insurance  premiums.  The  provision  of  the 
statute  defining  the  property  to  be  so  insured  as  "State  property"  does 
not,  in  my  opinion,  refer  only  to  such  property  as  the  State  owns  In  fee 
simple. 

It  is  my  opinion  that  the  words,  "State  property,"  when  considered 
In  the  light  of  the  purpose  to  be  served  by  the  statute  in  question,  are 
sufficiently  comprehensive  to  include  property  which  the  State  is  \mder 
obhgation  to  insure,  even  though  the  State  does  not  hold  the  property  in 
fee  simple. 

July  15.  1936. 

BOARD  OP  COMMISSIONERS  OF  STATE  INSTITUTIONS--CONVICT 
MADE  GOODS — STATE  PRISON  FARM 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  1st  Instant,  the  first  paragraph 
of  which  reads  as  follows : 
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"The  Board  at  Its  meeting  today  agreed  to  extend  the  con- 
tract with  Mr. of  Jacksonville,  Florida,  with  reference 

to  the  manufacture  of  shirts,  underwear,  etc.,  at  the  Florida 
State  Farm.  Half  or  d.  pro  prided  after  Investigation  you  do  not  find 
that  It  In  any  way  conflicts  with  the  new  law  governing  prison 
manufactured  articles." 

In  reply  your  attention  is  called  to  Section  8693,  Compiled  General 
Laws  of  Florida,  1927,  authorizing  the  Board  of  Commissioners  of  State 
Institutions  to  establish  industrial  plants  at  various  Institutlona.  I  find 
no  later  State  statute  on  the  subject  of  convict-made  goods. 

Tlie  Federal  Act,  Chapter  412  of  July  24,  1935  is  found  In  supple- 
ment to  49  U.  S.  Code,  Annotated,  Sections  61  to  63.  Section  61  makes 
it  unlawful  to  transport  goods,  wares  and  merchandise  manufactured  hy 
convicts  or  prisoners,  except  when  on  parole  or  probation,  from  one  State 
to  another  where  such  goods  are  Intended  to  he  received,  possessed,  sold 
or  used  in  violation  of  any  law  of  such  State.  Section  62  requires  the 
marking  of  pacfuiges  showing  name  and  location  of  the  penal  or  reforma- 
tory institution  where  produced.  Section  63  provides  for  a  penalty  uid 
forfeiture  for  violation  of  the  Act. 

I  do  not  find  any  State  or  Federal  statute  prohit>iting  the  use  of 
State  convicts  in  such  manufacturing  enterprises,  nor  do  I  find  any  State 
or  Federal  statute  prohibiting  the  sale  or  transportation  of  such  articles 
when  manufactured  through  the  labor  of  State  convicts  In  this  State. 


January  24,  193S. 

FLORIDA     EMERGENCY     RELIEF     ADMINISTRATION     DOES     NOT 

HAVE  AUTHORITY  TO  TRANSFER  FISH  PROCESSING  PLANT 

TO  CLEARWATER 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  communicattoo  In  which  the 
following  facts  appear: 

The  Florida  Emergency  Belief  Administration  has  erected  and 
equipped  upon  land  ije longing  to  the  City  of  Clearwater  a  Fish  Process- 
ing Plant  and  now  desires  to  transfer  the  title  to  the  Plant  for  a  nominal 
consideration  to  the  City  of  Clearwater. 

You  request  my  opinion  as  to  whether  or  not  you.  as  administrator, 
tiave  authority  to  make  the  transfer. 

The  money  used  in  erecting  and  equipping  the  Plant  was  part  of 
the  money  given  by  the  Federal  Government  in  connection  with  relief 
work  in  the  State.  See  Title  15,  Sections  T23-28.  U.  S.  C,  A-  I  am  unable 
to  find  any  authority  in  the  Florida  Statutes  which   authorizes  you  to 
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dispose  of  the  property.  It  Is  my  opinion  that  you,  as  administrator  of 
the  Florida  Emergency  Relief  Administration,  do  not  have  authority  to 
make  the  transfer  of  the  Fish  Processing  Plant  to  the  City  of  Clear- 
water, 

I  am  of  the  opinion  that  you  do  have  authority  to  lease  the  Plant 
to  the  City  upon  such  terms  and  conditions  as  will  carry  out  the  purpose 
for  which  the  Florida  Emergency  Relief  Administration  funds  were 
given  to  the  State.  The  only  way  for  you  to  dispose  of  the  property  is 
under  legislative  authority  and  no  such  authority  exists  at  this  time. 


December  6,  1935. 

HARBOR  MASTERS 

Dear  Sir: 

I  have  your  letter  of  the  4tti  instant  requesting  citations  of  all 
Florida  statutes  referring  to  Port  Government,  Harbor  Masters  and 
Pilots. 

Complying  with  your  request  I  am  pleased  to  give  you  all  citations 
which  this  office  has  been  able  to  find  relating  to  the  subject  of  your 
inguiry.  We  find  no  1935  Acts  relating  to  such  subject.  All  citations  are 
from  the  Compiled  General  Laws  of  Florida,  1927,  except  Section  3872, 
which  win  be  found  in  the  1934  Supplement  to  said  compilation,  as 
amended  by  Chapter  18,101,  Acts  of  1933. 

I  refer  you  to  the  following: 

Stevedores:  Sections   3860   to   3865   and    7997   to   7999. 

Shipping   Masters:  Sections  3866   to   3868   and   8000. 

Protection  Ports  and    Harbors:  Sections  3151   to  3152,  3869 
to  3870,  5806  to  5816,  and  7801. 

Pilot  Commissioners  and  Pilots:  Sections  2016,  3871  to  3901 
and  7991    to    7995. 

Harbor  Masters:  Sections   3902   to  3916   and   7996. 


September  11,  1935. 
HARBOR  MASTERS 


Dear  Sir: 


I  have  your  letter  of  the   9th  inst.,   the  first  two   paragraphs  of 
which  read  as  follows: 
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"I  am  Jiust  in  receipt  of  a  letter  addressed  to  me  as  Harbor 
Master  from  one  of  our  largest  property  owners  that  he  has 
some  very  valuable  riparian  rights,  and  that  in  front  of  his 
property  are  a  number  of  old  vessels  and  floating  equipment 
which  are  liable  to  sink  and  damage  his  property. 

"He  wants  me  as  Harbor  Master  to  have  these  vessels  moved, 
and  the  purpose  of  this  letter  is  to  find  out  what  authority  I 
would  have  in  a  case  of  this  feind." 

In  reply  I  beg  to  say  after  reading  the  statutes  pertaining  to  the 
powers  and  duties  of  Harbor  Masters,  I  find  no  authority  vested  in 
you  as  Harbor  Master  to  comply  with  said  request. 


September  6,  1935. 
INSANE  PERSONS 
Dear  Sir: 

This  refers  to  your  favor  of   September   fifth,   enclosing  copy   of 

letter  from  one  Mrs. of  153  East  61st  Street.  Chicago. 

I  gather  from  this  letter  that  Mrs.  can  obtain  a  discharge 

of  her  sister  from  the  State  Hospital  in  Chicago,  that  theti  she  expects 
to  bring  her  to  Florida  and  take  care  of  her  in  her  own  home;  that  Is 
the  home  of  Mra.  . 

As  a  matter  of  law,  there  is  no  way  to  prevent  Mrs. from 

bringing  her  into  the  State  of  Florida  and  keeping  her  in  her  own 
home,  so  long  as  her  sister  does  not  become  dangerous  to  society  or 
inflict  danger  to   others. 


July  26,  1935. 

CHAPTER   14785,   ACTS   OF   1931— HOUSE   BILL   NO.   649.    CHAPTER 

17254,  ACTS  OF  1935— SERVICE  OF  PROCESS  ON  NON-RESIDENT 

MOTOR  VEHICLE  OPERATORS— SECRETARY  OF  STATE 

Dear  Sir: 

This  acknowledges  your  commu^cation  of  the  25th,  wherein  you 
inquire  whether  the  above  mentioned  Act  of  1935  repeals  the  above 
mentioned  Act  of  1931,  and  If  so,  whether  it  is  necessary  for  you  to 
make  any  return  on  the  process  served  on  you  as  agent  of  the  defendant 
In  cases  covered  by  such  acts. 

It  is  my  opinion  that  the  said  Act  of  1935  constituted  a  complete 
revision  of  the  entire  subject  matter  covered  by  the  said  Act  of  1931, 
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and  that  therefore  the  same  constituted  a  repeal  of  said  1931  Act.  You 
are,  therefore,  to  follow  solely  the  provisions  of  the  said  1935  Act,  which 
contains  no  provision  for  any  return  by  you. 

October  18,  1935. 

CHAPTER  17254,  ACTS  OF  1935 — SERVICE  OF  PROCESS  ON 
NON-RESIDENT  MOTOR  VEHICLE  OPERATORS- 
SECRETARY  OF  STATE 

Dear  Sir: 

This  acknowledges  yours  of  the  15th,  in  which  you  inquire  as  to 
your  duty  after  the  service  of  process  upon  you  pursuent  to  the  pro- 
visions of  Section  2  of  Chapter  17254,  Acts  of  1935, 

I  beg  to  advise  that  the  only  duty  imposed  upon  you  is  that  pro- 
vided for  in  Section  4,  to-wit:  To  keep  a  record  of  all  euch  processes 
served  upon  you  which  shall  show  the  day  and  hour  of  service. 

I  can  see  no  objection  to  your  giving  a  receipt  for  the  process 
served  upon  you  or  in  any  other  manner  acknowledging  that  you  have 
received  the  same,  but  such  is  not  required  by  the  statute  itself. 

Trusting  this  answers  your  inquiry,  and  returning  herewith  the 
tetter  enclosed  in  your  communication,  I  am 


July  2,  1935. 
SALARIES,  CHAPTER  15859  OP  1933 
Dear  Sir: 

This  refers  to  your  favor  of  July  1,  in  which  you  make  inquiry  as 

to  whether  or  not  the  1933  salary  act,  to-wit  Chapter  15859,  Laws  of 
Florida,  Acts  of  1933,  is  still  effective  eis  to  the  salaries  of  all  officers 
and  persons  therein  named. 

I  beg  to  advise  that  it  is  my  opinion  that  this  act  is  still  effective 
and  does  control  each  and  every  of  the  officers  therein  named.  It  is 
true  that  the  appropriation  bill  of  the  1935  Session  of  the  Legislature 
carried  lump  sums,  which,  when  broken  down  in  the  light  of  the  recom- 
mendations of  the  Budget  Commission,  might  indicate  that  it  intended 
an  increase  in  salaries,  but,  unfortunately,  the  appropriation  bill  can- 
not, in  my  opinion,  repeal  or  modify  the  above  mentioned  salary  act  of 
1933;  furthermore,  there  would  be  the  practical  impossibility  of  apply- 
ing the  appropriation  act  of  1935  by  any  increases,  because  it  would 
be  impossible  to  teU  what  Increases  to  be  made,  or  what  amount. 

This  probably  is  very  unfortunate  in  some  instances,  but  certainly, 
so  far  as  the  salary  act  of  1933  is  concerned,  this  controls. 
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l^bruarjr  21,  1935. 

FLORIDA   STATE    HOSPITAL— PAYMENT    OP   PEES    TO    SHERIPP8 

AND  PEACE  OFFICERS  APPREHENDINO  ESCAPED  AND 

PURLOUGHED  PATIENTS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  15th  Instant,  stating  tbAt  you 
have  several  bUls  from  various  Sheriffs  and  Peace  Officers  covering 
mileage,  arrest,  commitment,  release  and  board  for  escaped  and  fur- 
loughed  patients  and  making  Inquiry  whether  these  bills  are  proper 
charges  against  the  State. 

In  reply  I  beg  to  say  there  appears  to  be  no  statute  on  the  subject 
of  your  Inquiry,  However,  since  these  patients  are  committed  to  the 
Florida  State  Hospital  in  the  first  instance  for  care  and  maintenance 
by  the  State,  it  would  appear  that  such  services  for  apprehension  may 
be  considered  as  a  part  of  the  necessary  care  and  maintenance  of  said 
patients,  subject  to  the  approval  of  the  Board  of  Commissioners  of 
State  Institutions,  which  Board,  under  the  statutes,  is  given  control  of 
said  institution. 


Febniai^  S,  1935. 

FLORIDA  STATE  HOSPITAL 

Ueor  S^: 

This  refers  to  your  favor  of  February  eighth,  relative  to  biennial 
report. 

The  Constitution  of  the  State  of  Florida  requires  that  each  officer 
of  the  administrative  departments  shall  make  a  full  report  of  his  official 
acts  and  of  the  receipts  and  expenditures  of  his  office  and  all  the  require- 
ments of  the  same  at  the  beginning  of  each  regular  session  of  the  Legis- 
lature, or  whenever  the  Governor  shall  require  it,  and  such  reports  shall 
be  laid  before  the  Legislature  by  the  Governor  at  the  beginning  of  each 
regular  session. 

It  is  my  opinion  that  it  will  be  your  duty  to  get  out  such  biennial 
report,  as  has  been  the  practice  and  as  is  required  by  the  Constitution. 
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V        January  30,  193&. 

FLORIDA   STATE  HOSPITAL— CONTRACT  WITH   TOWN   OP   RIVER 

JUNCTION  RELATIVE  TO  WATER  SUPPLY,  DATE  OP 

FEBRUARY  19,  1929 

Dear  Sir.' 

This  is  in  response  to  your  communication  of  January  1,  1935,  relative 
to  the  above  matter. 

I  have  examined  a  copy  of  contract  under  date  of  February  19, 
1929,  between  the  Board  of  Commissioners  of  State  Institutions  and 
the  Town"  of  River  Junction,  and  it  is  my  opinion  that  the  contract 
calls  for  payment  by  the  said  Town  of  River  Junction  for  a  minimum 
of  thirty  thousand  gallons  of  water  per  day,  and  that  the  town  should 
be  charged  with  such  minim tim,  even  though  the  amount  actually  fur- 
nished is  not  equal  to  such  minimum. 

Trusting  this  answers  your  inquiry,  I  am 


January  24.  1935. 

STATE   OF  FLORIDA— CONVEYANCE  OF  PART  OP  LANDS   IN  KEY 
WEST  ON  WHICH  IS  LOCATED  NATIONAL  GUAEID  ARMORY 

JJear  Sir' 

I  am  in  receipt  of  your  letter  of  the  16th  instant,  enclosing  copy 
of  warranty  deed  from  the  County  Commissioners  of  Monroe  County  to 
the  Governor  of  Florida  and  his  successors  in  office  covering  certain 
lands  in  the  City  of  Key  West,  conveyed  in  consideration  of  the  sum  of 
$10,011.30  and  in  accordance  with  the  provisions  of  Chapter  5283,  Laws 
of  Florida,  Acts  of  1903,  authorizing  the  purchase  thereof  by  the  State. 

You  state  that  it  appears  inadvertently  a  citizen  of  Key  West  in 
building  a  dwelhng  on  an  adjoining  lot  encroached  about  five  feet  on 
the  Armory  lot;  that  to  move  his  house  would  be  a  great  hardship  on 
him  and  inasmuch  as  the  dwelling  has  been  standing  there  for  many 
years,  even  before  the  Armory  was  erected,  without  any  inconvenience 
to  the  state,  the  Governor  has  consented  to  convey  the  five  feet  in 
question  to  the  home  owner  and  authorizes  you  to  apply  for  Informa- 
tion as  to  proper  procedure. 

In  reply  your  attention  is  called  to  59  C.  J.  166,  States,  280,  reading 
as  follows: 

"State  property  cannot  be  sold  or  disposed  of  except  by 
authority  of  law,  but,  subject  to  constitutional  restrictions,  the 
state,   Uke   any  individual  owner  of  property,   may   convey  Its 
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property  in  any  way  it  sees  fit,  and  its  srant  may  be  express  or 
by  necessary  implication.  The  power  to  dispose  ol  State  property 
is  vested  in  the  Legislature,  which  may  make  provision  therefor 
by  statute,  and  the  statutory  provisions  must  be  compiled  with 
or  the  sale  will  be  void." 

In  view  of  the  above  quotation  and  the  further  fact  that  I  find 
no  statute  authorizing  the  above  mentioned  sale,  I  beg  to  say  that  the 
proper  procedure  in  such  instance  would  be  to  secure  an  Act  of  the 
Legislature  authorizing  such  conveyance,  after  which  conveyance  may 
be  made  In  strict  accordance  with  such  statute. 


January  8,  1935. 

EVERGLADES  DRAINAGE  DISTRICT  BONDS.  REGISIHATION 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  3rd  Instant,  enclosing  a  letter 
from  Drysdale  &  Company,  71  Broadway,  New  York  City,  under  date 
of  December  28.  1934.  requesting  you,  as  State  Treasurer,  to  register 
certain  Everglades  Drainage  District  bonds  issued  on  July  1,  1921,  part 
of  which  mature  July  1.  1937,  and  the  other  part  of  which  mature  on 
July  1,  1938.  You  make  inquiry  if  it  is  in  order  for  the  State  Treasurer 
to  register  these  bonds. 

The  said  bonds  recite  that  they  are  issued  under  Chapter  8456, 
Laws  of  Florida,  Acts  of  1913,  as  amended  by  Chapter  6957.  Acts  of 
1915,  as  amended  by  Chapter  7862.  Acts  of  1919,  as  amended  by  Chapter 
8413,  Acts  of  1921.  Section  22  of  Chapter  6456.  Acts  of  1913.  which 
does  not  appear  to  have  been  amended  at  the  time  of  the  Issuance  of 
said  bonds  reads  as  follows: 

"Whenever  the  owner  of  any  coupon  bond  Issued  pursuant 
to  the  provisions  of  this  Act  shall  present  such  bond  and  all 
unpaid  coupons  thereof  to  the  State  Treasurer  of  the  State  of 
Florida  with  a  request  for  the  conversion  of  such  bond  Into  a 
reg^istered  bond,  such  State  Treasurer  shall  cut  off  and  cancel 
the  coupons  of  any  such  coupon  bond  so  presented,  and  shall 
stamp,  print  or  write  upon  such  coupon  bond  so  presented  either 
upon  the  back  or  the  face  thereof  as  may  be  convenient,  a  state- 
ment to  the  effect  that  said  tiond  is  registered  in  the  name  of  the 
owner  and  that  thereafter  the  interest  and  principal  of  the  said 
bond  are  payable  to  the  registered  owner.  Thereafter  and  from 
time  to  time  any  such  bond  may  be  transferred  by  such  registered 
owner  in  person  or  by  attorney  duly  authorized  on  presentation 
of  such  bond  to  the  State  Treasurer  and  the  bond  again  registered 
as  before,  a  similar  statement  being  stamped,  printed  or  written 
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thereon.  Such  statement  stamped,  printed  or  written  upon  any 
such  bond  may  be  in  substantially  the  following  form: 

"'(Date,  giving  month,  year  and  day). 

This  bond  is  registered  pursuant  to  the  statutes  in  such 
case  made  and  provided  in  the  name  of  iHere  insert  name  of 
towner),  and  the  interest  and  principal  hereof  are  hereafter 
payable   to  such  owner. 


State  Treasurer.' 

"If  any  bond  shall  have  been  registered  as  aforesaid,  the 
principal  and  interest  of  such  bond  shall  be  payable  to  the 
registered  owner.  The  State  Treasurer  shall  enter  in  the  register 
of  said  bonds  kept  by  him  pursuant  to  the  provisions  of  this 
Act,  or  in  a  separate  book,  the  fact  of  the  registration  of  such 
bonds,  and  in  whose  name  respectively,  so  that  said  register 
or  book  shall  at  all  times  show  what  bonds  are  registered  and 
the  name  of  the  registered  owner  thereof." 

The  said  bonds  contain  a  recital  providing  for  their  registration 
under  language  similar  to  that  above  quoted  in  Section  22. 

Under  the  provisions  of  the  statutes  under  which  said  bonds  were 

issued,  as  well  as  the  terms  of  the  said   bonds,  as  recited  therein,   it 
appears  that  they  are  subject  to  registration  under  said  Section  22. 

I  notice  in  the  last  paragraph  of  the  tetter  of  Messrs.  Drysdale  & 
Company  that  they  request  a  check  for  the  back  interest  on  said  bonds. 
Since  I  imderstand  you  are  not  in  position  to  pay  out  any  of  the  funds 
which  you  may  have  on  hand  to  the  credit  of  the  Everglades  Drainage 
District  on  account  of  certain  suits  pending  and,  therefore,  would  be 
unable  to  comply  with  the  request  of  Messrs.  Drysdale  &  Company  to 
forward  your  check  for  back  interest  on  said  bonds.  I  will  suggest  before 
registering  said  bonds  and  removing  all  coupons  therefrom,  as  required 
by  the  statute,  that  Messrs.  Drysdale  &  Company  be  advised  in  the 
premises  in  order  to  ascertain  if  they  still  desire  registration  which 
will  necessitate  your  holding  all  coupons  cut  off  from  the  bonds,  includ- 
ing those  coupons  already  past  due,  until  you  are  at  liberty  to  make 
payments  from  the  Everglades  Drainage  District  funds. 

Complying  with  your  request,  I  am  returning  herewith  the  letter 
of  Messrs.  Drysdale  &  Company, 
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December  16,  1935. 

COMMERCIAL   FEEDING   STUFFS  LAW    (CHAPTER   5452,   AS 

AMENDED  BY  CHAPTER  5661.  ACTS  OF  FLORIDA  OP  1927>— 

FORM  OF  ANALYSIS  TAG 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  December  11.  1935. 
with  enclosures. 

You  have  submitted  with  your  said  letter  proposed  form  of  tag  or 
label  as  follows: 

Net  Weight  100  lbs. 

D.  V.  BASE 

"The  Foundation  for  a  Good  Feed" 

Thirty-two  Important  Food  Items 

Containing 

DAWE'S    VTTAMELK    CONCENTRATE 

Rich  in  Vitamins 

A,  B,  C,  D,  E,  and  Q 

Also  Tare  minerals  in  organic  combination  with 
milk  proteins 

GUARANTEED  ANALYSIS 

Protein .  minimum  „ 44 .0% 

Fats,   minimum   „ ^ „ . 4  5% 

Fiber,  maximum  _ 4.0% 

CARBOHYDRATE 

NITROGEN  FREE  EXTRACT 31.5% 

Ingredients:  D.  V,  BASE — which  contains.  Oil  of  Wheat  Embryo,  Extract 
of  Cod  Liver  Oil,  Extract  of  Rice  Polishings.  Dried  Yeast.  Dried  Egg 
Yolk,  High  Lactine  Buttermilk,  Iodine  0.01,  Sulphur  0.05,  Copper  Sul- 
phate 0.01,  Nickel  Sulphate  0.01.  Iron  Sulphate  0.09,  Maganese  Sulphate 
0.05,  Calcium  Gluconate  0.05,  Sodium  Citrate  0.08.  Mono-Potassium 
Phosphate  0.02.  and  Dried  Skim  Milk,  BAlIk  Sugar  Feed,  Fish  Meal,  Soy- 
bean Oil  Meal,  Corn  Gluten  Meal,  Cod  laver  Meal,  Wheat  Oerm  Meal, 
Corn  Germ  Meal.  O.  P.  Linseed  Meal,  Ground  Oat  Groats,  Kelp,  Dried 
Oranges.  Dried  Spinach,  Dried  Tomatoes,  Dried  Molasses,  Dried  Crab 
Meal,  Dehydrated  Alfalfa  Leaf  Meal." 

and  request  my  opinion  as  to  whether  or  not  you  may,  imder  the  Com- 
mercial Feeding  Stuffs  Law  above  referred  to.  reijuire  the  deletion  Uiere- 
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from  of  the  printed  matter  thereon   appearing   immediately  after  the 
word  "Base"  and  Lmmediately  preceding  the  words  "Ouaranteed  Analysis", 

Section  3  of  the  law  above  referred  to  (Section  2057  R.G.S.  1920; 
Section  3257  C.G.L,  1927)  provides  that  every  bag,  barrel  or  other  package 
of  commercial  feeding  stuff  manufactured,  sold  in  or  imported  into  this 
State,  shall  have  securely  attached  a  tag  or  label,  and  plainly  printed 
thereon : 

"  •  *  •  the  number  of  net  pounds  of  commercial  feeding 
stuffs  in  the  package;  the  name,  brand,  or  trade -mark  under 
which  the  commercial  feeding  stuff  is  sold;  the  name  and  ad- 
dress of  the  manufacturer,  and  the  guaranteed  chemical  analysis, 
stating  the  percentage  of  fat,  the  percentage  of  proteln^^Uow- 
ing  one  per  centum  of  nitrogen  to  equal  6.25  per  centum  of 
protein — the  percentage  of  sugar  and  starch  contained  therein, 
these  constituents  to  be  determined  by  the  methods  adopted 
by  the  Association  of  Official  Agricultural  Chemists  of  the  United 
States,  and  the  ingredients  from  which  it  is  compounded;  •  •  •" 

I  am  of  the  opinion  that  the  statement  in  said  section  contained, 
as  to  what  shall  appear  upon  the  tag  or  label,  discloses  an  intent  that 
no  other  matter  shall  appear  thereon;  and  that,  therefore,  you  are 
authorized  imder  the  law  to  require  the  deletion  of  the  impertinent  matter 
above  referred  to,  particularly  since  none  of  this  matter  purports  to 
refer  either  to  the  name,  brand  or  trade-mark  under  which  the  com- 
mercial feeding  stuff  is  sold  or  to  the  ingredients  or  constituents  thereof. 
The  statute,  in  my  opinion,  does  not  authorize  a  statement  on  such 
tag  or  label  other  than  as  specifically  provided  for  in  the  statute. 

Trusting  that  this  will  answer  your  inQuiry.  and  returning  herewith 
all  enclosures  transmitted  by  you  to  us,  I  am  A 


November  22,  1935. 

COMMERCIAL  FERTBLIZErR— DISTRIBUTION  OP  PEES  COIi^CTED 

Dear  Sir: 

1  have  your  letter  of  the  22nd  instant  referring  to  Section  9  of 
Chapter  16.999.  Laws  of  Florida.  Acts  of  1935,  amending  Section  2402 
and  5710.  Revised  General  Statutes,  1920.  being  Sections  3811  and  7933, 
Compiled  General  Laws  of  Florida,  1927.  Your  letter  refers  to  that  part 
of  Section  9  reading  as  follows: 

"  •  *  •  Every  manufacturer  or  agent  for  commercial  ferti- 
lizer shall  pay  to  the  State  Treasurer  a  fee  of  25c  per  tori  for 
commercial  fertilizer  offered  for  sale  in  the  State  of  Florida, 
except   raw   ground   phosphate   rock,   soft  phosphate,    coUoditU 
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phosphate,  phosphatic  clays  and  all  other  untreated  phospbatlc 
materials,  peat  or  humus,  and  hydrated  lime  and  limestone  when 
sold  or  used  for  a^icultural  purposes,  on  which  materials  the 
fee  shall  be  lOc  per  ton.  5c  out  or  each  fee  so  paid  shall  be 
placed  into  a  special  fund  and  not  into  the  general  inspection 
fund  of  the  State,  and  said  special  fund  shall  be  available  to  the 
Commissioner  of  Agriculture  for  use  in  enforcing  this 
law.  •   •  »  " 

You  make  inquiry  if  5c  out  of  each  fee  directed  to  be  placed  Into 
a  Special  Fund  for  use  of  the  Commissioner  of  Agriculture  in  enforcing 
the  law  applies  to  the  25c  fee  per  ton  for  commercial  fertilizer  and 
also  the  10c  fee  per  ton  reQuired  on  phosphate  rock  and  other  materials. 

In  reply  I  beg  to  say  under  the  langruage  of  said  statute  providing 
for  5c  out  of  each  fee  to  be  placed  into  a  Special  Fund  for  use  of  the 
Commissioner  of  Agriculture  in  enforcing  the  law  the  5c  fee  applies 
to  the  25c  fee  per  ton  on  commercial  fertilizers  and  also  on  the  lOc 
fee  per  ton  for  phosphate  rock  and  other  materials. 


November  18,  1935. 

COOPERATIVE   INSPECTION    FUND— DISPOSITION    OP    SURPLUS- 
SECTION   2008  C.G.L.    1927— SECTION   3.   CHAPTER    12292, 
ACTS  OF  1927 

Dear  Sir: 

This  is  in  response  to  your  inquiry  of  November  15th.  In  which  you 
advise  that  you  have  in  your  possession  some  $4  000.00  which  \s  the 
State's  part  of  the  surplus  accumulated  from  fees  paid  to  the  Cooperative 
Inspection  Fund  in  your  department  for  Federal -State  shipping  point 
infpection.  You  a?k  my  opinion  as  to  whether  or  not  this  may  be  placed 
in  the  General  Inspection  Fund  of  the  Department  of  Agriculture. 

It  is  my  opinion  that  Section  3  of  Chapter  12292,  Acts  of  1927,  now 
appearing  as  Section  2008.  Compiled  General  Laws  1927.  governs.  This 
provides  that  all  fees  for  inspection  conducted  by  you  and  your  assistants 
shall  be  deposited  in  a  fund  to  be  known  as  "The  Cooperative  Inspection 
Fund",  and  that  all  expenses  for  inspection  service  shall  be  paid  there- 
from upon  your  approval  and  direction. 

This  section  Is  part  of  a  general  Act  of  1927  which  had  to  do  with 
this  cooperative  inspection  service,  it  Is  my  opinion  that  It  was  the 
intent  of  the  Legislature  to  provide  for  a  separate  and  distinct  fund, 
and  that  Chapter  H998,  Acts  of  1927.  Section  3,  providing  for  the 
general  inspection  fund,  which  amended  Chapter  10149,  Acts  of  1926, 
and  which  now  appears  as  Section  222,  C.GX.,  1927,  has  no  effect  upon 
this  separate  cooperative  inspection  fund. 
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You  should,  therefore,  keep  intact  the  cooperative  Inspection  fund, 
and  the  only  means  for  a  disposition  other  than  as  directed  by  exlBttng 
law,  will  be  by  an  Act  of  the  Legislature. 


August  23,  1935. 

FARM  MARKETING 

Dear  Sir: 

I  have  your  Inquiry,  under  date  of  the  20th  ins t.,  in  which  you  ask 
my  opinion  as  to  whether  or  not  an  association  of  farmers  can  collect 
their  crops  and  have  one  of  their  members  haul  them  to  town  and 
sell  for  the  whole  group  without  being  subject  to  payment  of  a  license. 

It  is  my  opinion  that  where  the  produce  grown  by  each  farmer  and 
so  sold  is  credited  to  his  separate  account,  and  aU  the  proceeds  of  the 
sale  of  his  produce  go  to  him,  and  where  the  crops  of  the  several  farmers 
are  not  pooled  and  the  association  takes  no  profit  for  the  hauling  and 
marketing  of  the  crops  collectively,  there  could  be  no  payment  of  a 
Ucense  lawfully  exacted,  as  crops  when  sold  by  the  fanner  producing 
them  are  exempt  from  the  payment  of  a  license,  provided  in  the  Acts 
of  1915,  Compiled  General  Statutes  1270,  and  Chapter  13874,  Acts  of 
1927.  Section  2. 


August  5,   1935. 

COMMISSIONER  OP  AGRICULTURE— ISSUING  BONDS  FOR  STATE 
MARKETING  AND  COOLING  PLANT 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  22nd  ultimo,  enclosing  a  letter 
under  the  same  date  from  Mr.  A.  A.  Corcoran,  Palatka,  Florida,  with 
reference  to  the  building  of  a  State  Marketing  and  Cooling  Plant  at 
Palatka  to  be  erected  with  funds  proposed  to  be  secured  from  the  Federal 
Government,  for  which  bonds  must  be  issued.  Inquiry  is  made  as  to  the 
authority  of  the  Department  of  Agricult\ire  to  issue  bonds  for  such  purpose 
to  the  Federal  Government. 

In  reply  I  beg  to  say  under  the  provisions  of  Article  TK,  Section  6. 
of  the  State  Constitution,  it  is  my  opinion  that  the  Departn:ient  of  Agri- 
culture would  not  be  authorized  to  issue  such  bonds. 
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June  7,  1935. 

MILK— CHAPTER  14,762,  ACTS  OP  1831 

Dear  Sir: 

I  am  In  receipt  of  your  letter  of  tills  date  encl(»lng  letter  from 
,  making  inquiry  if  It  Is  lawful  to  standardize  milk   of   a 


1 


higher  butter  fat  to  a  3'^%  butter  fat  content. 

In  reply  your  attention  is  called  to  Section  1  of  Chapter  14,782, 
Acts  of  1931.  containing  the  following  language: 

"That  for  the  purpose  of  this  Act  the  standards  for  milk 
and  milk  products  shall  be  as  follows: 

"MILK  is  hereby  defined  to  be  whole,  fresh,  clean,  lacteal 
secretion  obtained  by  the  complete  milking  of  one  or  more  healthy 
cows,  properly  fed  and  kept.  •  *  *" 

Tour  attention  Is  further  called  to  Section  2  of  the  same  Act 
containing  the  following  language: 

"No  person,  firm,  association,  or  corporation  by  him  or  itself  of 
his  or  its  agents,  or  servants,  shall  sell,  offer  for  sale,  expose 
for  sale,  or  have  in  his  or  its  possession  with  intent  to  sell,  any 
product  herein  defined  by  this  Act  that  does  not  conform  to 
the  standards  of  the  definitions  of  milk  and  milk  products 
contained  in  this  Act.  •  •  •  " 

Under  the  above  Quoted  statutes  It  is  my  opinion  that  it  would  not 
be  lawful  to  standardize  for  sale  milk  of  a  higher  butter  fat  to  a  3 14% 
butter  fat  content. 

Enclosed  I  am  returning  letter  of  Mr. and  attached  papers. 


July   18,   1935. 

BROWARD  COUNTY  PORT  AUTHORITY— CHAPTER  15107.  ACTS  OP 

1931— CHAPTER   17506,   ACTS  OP   1935— DUTY  OP 

COMPTROLLER  TO  MAKE  AUDIT 

Dear  Sir: 

This  is  in  response  to  your  communication  of  July  3,  1935,  wherein 
you  Inquire  whether  or  not,  under  Chapter  17506,  Acts  of  1935.  you 
are  under  any  duty  to  make,  or  have  made,  an  audit  of  the  books  of 
account  of  the  Broward  County  Port  Authority. 

Chapter  15107,  Acts  of  1931,  Section  12.  placed  this  duty  upon  you: 
but  the  said  Act  of  1935  abolished  the  old  Port  Authority  and  created  a 
new  one,  and  by  Article  22  of  said  Chapter  17506  it  is  provided: 
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"At  least  once  a  year  the  books  of  account  of  the  Port 
Authority  shall  be  audited,  and  such  audit  filed  In  the  office 
of  the  Port  Authority  •  •  *  and  the  expense  of  such  audit  shall 
be  paid  out  of  the  Administration  Fund." 

Section   10  of  Article  IX  of  the  said  Act  of   1935   grants  the  Port 
Authority  power  to  employ  such  persons  as  may  be  necessary. 

I  therefore  fall  to  find  either  authority  or  duty  on  your  part  to 
the  said  statute  of  1935  to  mt^e.  or  have  made,  the  audit  tovolved. 


July  5,   193S. 

STATUTES,  EFFECTIVE  DATE 

Dear  Sir:  ^ 

Replying  to  your  letter  of  the  3rd  instant.  I  beg  to  advise  that 
Section  3  of  Senate  Bill  No.  1035,  Chapter  16963,  Acts  of  1935,  provides: 
"This  Act  shall  take  effect  immediately  upon  its  becoming  a  law". 

The  Act  was  filed  in  the  office  of  Secretary  of  State  June  10,  1935, 
without  the  approval  of  the  Governor, 

Section  28  of  Article  m  of  the  Constitution  of  Florida  provides 
that  every  Bill  passed  by  the  Legislature  shall  become  a  law  unless 
vetoed  by  the  Governor  within  five  days  (Sunday  excepted),  unless  the 
Legislature,  by  its  final  adjournment,  prevent  such  action,  in  which 
case  it  fhall  become  a  law  unless  vetoed  by  the  Governor  within  ten 
days  after  final  adjournment. 

June  10,  1935.  was  the  last  day  under  the  Constitution  for  vetoing 
Senate  Bill  1035.  It,  therefore,  by  its  own  provisions,  under  the  terms  of 
the  Constitution,  became  a  law  June  11,  1935,  and  became  effective  on 
that  date. 


April    12,    1935. 

JURORS— MEALS  AND  LODGING  FOR  TALESMEN 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  11th  inst.,  making  inquiry  if 
Section  4475.  Compiled  General  Laws  of  Florida,  1927.  requires  the 
State  of  Florida  to  pay  for  meals  and  lodging  of  talesmen  when  the 
Sheriff  is  ordered  to  fiimlsh  same  by  the  Court. 

Said  Section  4475  reads  as  foUows: 

The  sheriff  when  required  by  order  of  the  court  shall  provide 
juries  with  meals  and  lodging,  the  expense  to  be  taxed  against 
and  paid  by  the  State." 
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In  my  opinion  said  Section  applies  only  to  juries  after  being  ac- 
cepted and  does  not  apply  to  persons  merely  under  summons  lor  Jury 
duty. 

AprU  19.  1935. 

EXTENT  OF  HOMESTEAD  PROPERTY  NOT  REDUCED  ON  ACCOUNT 

OF  ITS  BEING  SUBSEQUENTLY  INCLUDED  WITHIN  THE 

LIMITS  OF  AN  INCORPORATED  CITY  OR  TOWN 

UNT^ESS  THE   OWNER  CONSENTS  THERETO 

Dear  Sirr 

I  have  your  request  for  my  opinion  upon  the  following  question: 

In  applying  Section  7  or  Article  X  of  the  State  Constitution,  known 
as  the  Homestead  Exemption  amendment,  is  the  quantity  of  land  of  a 
rural  homestead  reduced  to  one -half  acre  when  the  property  is  sub- 
sequently included  within  the  limits  of  an  incorporated   city  or  town? 

The  homestead  referred  to  In  Section  7  of  Article  X  of  the  State 
Constitution  is  "the  homestead  as  defined  in  Article  X  of  the  Constitu- 
tion of  the  State  of  Florida".  Section  1  of  Article  X  of  the  State  Con- 
stitution fixes  the  extent  of  a  homestead  as  being  "one  hundred  and 
sixty  acres  of  land,  or  the  half  of  one  acre  within  the  limits  of  an  in- 
corporated city  or  town".  Section  5  of  Article  X  of  the  State  Constitu- 
tion provides  that  "no  homestead  provided  for  In  Section  I  shall  be 
reduced  in  area  on  account  of  its  being  subsequently  Included  within 
the  limits  of  an  Incorporated  city  or  town,  without  the  consent  of  the 
owner". 

Construing  the  above  referred  to  Sections  of  the  Constitution  to- 
gether, it  is  my  opinion  that  the  extent  of  the  homestead  can  only  be 
reduced  on  account  of  being  subsequently  included  within  the  Umits  of 
an  incorporated  city  or  town  by  the  owner  thereof  consenting  to  the 
property  being  included  therein.  Gallagher  versus  Smiley,  (Neb.)  44  N.  Y. 
166.  If  the  ovimer  consents  to  the  property  being  included  within  the 
limits  of  an  incorporated  city  or  town,  the  extent  of  the  homestead  prop- 
erty is  thereupon  reduced  to  not  to  exceed  the  half  of  one  acre  as  set 
forth  in  Section  1  of  Article  X  of  the  State  Constitution. 

In  the  case  of  Morgan  versus  Bailey,  90  Fla.  47,  105  So.  143,  the 
Supreme  Court  of  Florida  considered  the  following  facts;  The  adopted 
daughter  of  the  deceased  filed  a  bill  to  partition  certain  property  and 
alleged;  That  the  property  was  the  homestead  property  of  the  deceased 
at  the  time  of  Ids  death;  That  the  deceased  left  a  will  in  which  he 
undertook  to  devise  the  homestead  property  to  his  wife;  That  the  widow 
did  not  within  one  year  from  the  issuance  of  the  letters  testamentary 
elect  to  take  a  child's  part  of  the  estate:  That  the  property  was  the 
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homestead  of  the  deceased  long  before  and  at  the  time  it  was  included 
within  the  limits  of  the  incorporated  town  of  Mateo,  and  that  including 
the  property  within  the  limits  of  the  town  did  not  reduce  it  in  extent, 
A  demurrer  was  sustained  to  the  bill  and  an  appeal  was  taken  there- 
from. The  Supreme  Court  in  reversing  the  case  said:  "Under  the  allega- 
tions of  the  bill,  proof  that  the  interest  of  the  decedent  in  the  property 
described  was  the  homestead  of  himself  and  family  is  admissible,  and 
there  was  error  in  the  order  sustaining  the  demurrer". 

In  discussing  the  case,  the  Coiu-t  said:  "The  homestead  Is  not  reduced 
In  area  without  consent  of  the  owner,  by  reason  of  its  being  subsequently 
Included  within  the  limits  of  an  incorporated  city  or  town".  This  state- 
ment of  the  Court  must  be  considered  in  connection  with  the  facts  of 
the  case.  The  allegations  of  the  bill  were  sufficient  to  make  a  prima 
facie  showing  that  the  extent  of  the  homestead  had  not  been  reduced 
by  virtue  of  its  having  been  included  within  the  limits  of  an  incorporated 
city  or  town  in  that  no  statement  was  made  to  the  effect  that  the 
deceased  had  consented  to  the  property  being  included  within  the  limits 
of  the  city  or  town.  If  the  Defendant  had  desired  to  have  the  Court 
determine  the  question  of  whether  or  not  the  extent  of  the  homestead 
had  been  reduced  because  it  had  been  included  within  the  limits  of  the 
incorporated  city  or  town,  she  could  have  raised  the  question  by  filing 
an  answer  showing  that  the  Defendant  had  consented  to  having  the 
homestead  property  included  therein.  Under  the  allegations  of  the  bill, 
the  Court  had  to  assume  that  the  owner  of  the  homestead  property  had 
not  consented  to  it  being  included  within  the  limits  of  the  incorporated 
city  or  town.  No  answer  had  been  filed  by  the  Defendant  at  the  time 
that  the  case  was  before  the  Supreme  Court.  So  the  case  is  not  authority 
for  a  view  contrary  to  that  expressed  in  this  opinion. 

The  extent  of  homestead  property  cannot  be  reduced  without  the 
consent  of  the  owner.  Under  Sections  i  and  5  of  Article  X  of  the  State 
Constitution,  the  consent  of  the  owner  to  a  reduction  in  the  extent 
of  the  homestead  is  given  by  his  consenting  to  having  his  property  subse- 
quently included  wlihin  the  limits  of  an  incorporated  city  or  town.  The 
owner  of  a  homestead  outside  of  an  incorporated  city  or  town  may 
preserve  the  extent  thereof,  even  though  it  is  subsequently  included 
within  the  Umits  of  an  incorporated  city  or  town,  by  withholding  his 
consent  to  the  property  being  included  therein. 


January   18.  1935. 

FLORIDA  INDUSTRIAL  SCHOOL  FOR  GIRLS— DISPOSITION  OP 
PROCEEDS  OP  FARM  PRODUCE 

Dear  Sir- 

1  am  in  receipt  of  your  letter  of  the  7th  instant,  in  which  you  state 
that  the  Superintendent  of  the  Florida  Industrial  School  for  Oirls  at 


biennial  report  op  the  attorney  general        789 
buscellaneous 

Ocala  advises  that  she  has  sold  produce  from  the  farm  at  such  school 
amounting  to  $40D.OO  and  that  she  has  deposited  the  same  to  the  credit 
of  "Petty  Cash  Fund",  and  that  she  malEes  inquiry  if  she  will  be  per- 
mitted to  spend  this  amount  in  addition  to  her  reguiar  appropriation  of 
necessary  and  regular  expenses.  Your  letter  contains  the  inquu-y  whether 
ttiis  money  should  be  remitted  to  the  State  Treasurer  and  if  so,  should 
she  he  allowed  to  spend  said  amount  of  $400.00  in  Etddition  to  the 
amount  provided  for  said  school  in  the  General  Appropriation  Act  for 
necessary  and  regular  expenses. 

In  reply  your  attention  is  called  to  Sections  7507.  7508  and  7509. 
Compiled  General  Laws  of  Florida,  1927,  reading  as  follows: 

7507.  "The  superintendents  of  the  State  asylums,  and  the 
presidents  and  principals  of  all  state  educational  institutions  are 
prohibited  from  selling  or  otherwise  disposing  of  property  be- 
longing to  the  Staie.  except  in  cases  where  they  have  previously 
obtained  permission  from  their  respective  boards  of  commis- 
sioners or  trustees." 

7508.  "Upon  the  sale  of  any  State  property  by  the  super- 
intendents and  presidents  of  State  institutions  as  provided  by  law, 
they  shall  take  receipt  for  the  same  from  the  purchaser,  which 
receipt  shall  be  lorwarded,  together  with  the  proceeds  of  the 
sale,  to  the  State  Treasurer." 

7509.  "Any  violation  of  the  last  two  sections  shall  subject  the 
offender,  upon  conviction  thereof,  to  a  fine  of  not  less  tiian  fifty 
nor  more  than  live  hundred  dollars,  at  the  discretion  of  the 
court." 

By  reference  to  the  original  act  it  appears  that  same  applied  only 
to  insane  and  deaf  mute  asylums,  the  Lake  City  Agriciiltural  College, 
Experimental  Station  and  East  and  West  Florida  Seminaries.  The  above 
quok-ed  statutes,  when  considered  in  connection  with  the  Institutions  u) 
which  they  originally  applied,  would  appear  to  have  reference  to  sales 
of  equipment  and  that  it  is  doubtful  timt  the  Legislature  mtended  the 
same  to  apply  to  farm  products  of  State  institutions. 

In  this  situation  it  seems  to  me  advisable  and  proper  for  this  matter 
to  be  brought  to  the  attention  of  the  Board  of  Commissioners  of  State 
Institutions  tor  its  consideration  and  such  determination  as  may  seem 
proper  to  the  Board.  In  this  connection  your  attention  Is  called  to 
Section  b634.  Complied  Ueiit-ral  J_aws  ox  l:tonda.  192T,  relating  to  the 
Florida  Industrial  School  for  Girls  which  provides  that  said  Board  shall 
have  the  charge  and  management  of  said  school,  and  when  not  pro- 
vided by  statute  stmll  make  and  promulgate  its  own  by-laws  and  such 
regulations  as  will  be  necessary  for  the  government  of  said  school.  This 
suggested  reference  of  the  matter   to  the  Board  of  Commissioners  of 
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State  Xnstitutlons  seems  proper  In  view  of  the  further  fact  that  I  have 
not  been  able  to  find  any  statute  specifically  and  definitely  covering 
the  question  presented. 


March  27.   1835. 

COOPERATIVE  ASSOCIATIONS  FORMED  UNDER  CHAPTER  9300, 
ACTS  OP  1933,  AMENDMENTS 

Dear  Sir: 

Replying  to  your  letter  of  the  26th  instant,  it  is  my  opinion  that 
cooperative  associations  formed  and  existing  under  the  provisions  of 
Chapter  9300,  Laws  of  Florida,  Acts  of  1923,  are  subject  to  the  pro- 
visions relating  to  amendments  as  provided  in  Section  9  of  Chapta 
14657,  Laws  of  Florida,  Acts  of  1931. 

Section  9  of  Chapter  14675  provides  the  only  method  for  amending 
Articles  of  Incorporation  of  cooperative  associations  formed  under  Chapter 
9300,  Acts  of  1923,  and  said  Section  9  must  be  strictly  followed,  in 
order  to  make  such  amendments  effective. 


June  24,  1935. 
CRIMINAL  PROCEDURE— DISPOSITION  OP  WEAPONS 
Dear  Sir: 

Answering  your  inquiry  with  reference  to  letter  of  Mrs.  


of  St,  Andrews,  Florida,  relative  to  return  of  concealed  weapons  taken 
in  arrests,  I  beg  to  say  it  appears  that  Section  7205,  Compiled  General 
Laws,  of  Florida,  1927,  governs  in  such  cases.  I  quote  you  said  Section 
7205  as  follows: 

"The  officer  making  any  arrest  under  the  preceding  sections 
shall  take  possession  of  any  arms  or  weapons  found  upon  the 
person  arrested,  and  shall  retain  the  same  until  after  the  trial 
of  such  person,  and  if  he  be  convicted,  said  arms  or  weapons 
shall  be  forfeited,  and  the  sheriff  shall  sell  the  same  at  public 
sale  and  account  for  and  pay  over  the  proceeds  thereof  as  in 
the  case  of  fines  collected;  but  if  such  person  Ije  acquitted,  the 
said  arms  or  weapons  shall  be  returned  to  him." 
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May  25,  1935. 

ROADS  AND  BRIDGES,  FEDERAL  ACT 

Dear  Sir: 

This  acknowledges  yours  of  even  date  wherein  you  ask  whether  or 
not  the  Hayden-Cartwright  Road  Act  approved  June  18.  1934.  or  any 
other  Federal  legislation  aJfects  the  allotment  of  federal  funds  for  road 
purposes  in  Florida,  in  the  event  any  portion  or  all  of  the  three-cent 
gasoline  tax  now  being  allocated  to  the  counties  should  be  diverted  to 
schools  or  other  purposes. 

The  said  Hayden-Cartwrlght  Road  Act  now  appears  as  Title  23, 
Section  55.  V.  S.  C.  A.  48  Stat.  995. 

This  Act.  Insofar  as  we  are  now  concerned  with  It.  affects  gasoline 
taxes  for  the  construction,  improvement  and  maintenance  of  highways 
and  administrative  expenses  in  connection  therewith  "including  the  re- 
tirement of  bonds  for  the  payment  of  which  such  revenues  have  been 
pledged.  ♦  *  *." 

It  is  my  opinion  that  the  gasoline  tax  revenues  allocated  to  the 
coimties  have  not  been  pledged  for  the  payment  of  the  road  and  bridge 
bonds  and  that  to  have  a  diversion  thereof  to  certain  other  purposes 
wUl  not  affect  the  allocation  of  federal  funds  to  Florida  under  this  Act. 

I  know  of  no  other  federal  legislation  which  will  affect  this  situa- 
tion. 

May  13.  1935. 

LOTTERIES 
Dear  Sir: 

Replying  to  your  letter  of  the  1 1th  Inst..  I  beg  to  advise  that  to 
constitute  a  lottery  as  defined  by  the  authorities  three  elements  must 
combine.  (1)  The  disposition  of  property  (2)  upon  a  contingency  de- 
termined by  chance  (3)  to  a  person  who  has  paid  a  valuable  considera- 
tion for  the  chance  of  winning  the  prize  or  has  hazarded  something  of 
value  therefor. 

In  your  letter  you  state  that  a  local  merchant  wants  to  try  a  plan 
whereby  he  gives  a  ticket  with  each  25c  sale  and  that  on  each  Saturday 
night  duplicate  tickets  are  shaken  up  in  a  box  and  the  winning  ticket 
drawn  out  and  that  the  holder  of  the  winning  ticket  receives  Five  DoUars 
as  a  prize,  which  he  gets  whether  present  at  the  drawing  or  not. 

It  is  my  opinion  that  the  three  elements  which  constitute  lottery 
are  present  in  the  proposed  scheme.  In  the  first  place,  the  merchant 
disposes  of  something  of  value,   to- wit,  the  Five  Dollars.  In  the  next 
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place  this  is  disposed  of  by  chance,  namely,  the  drawing  of  a  ticket 
containing  the  lucky  number  from  among  others  in  a  box.  Tlilrd,  the 
holder  has  paid  something  of  consideration  therefor,  namely,  he  was 
required  to  purchase  goods  to  the  value  of  25c  in  order  to  get  the  ticket. 
In  my  opinion  this  would  constitute  a  violation  of  our  law  against 
conducting  a  lottery. 


May  21.  1935. 

FLORIDA   STATE  HOSPITAl.— CLAIMS  UNDER  AGRICULTURAL 
ADJUSTMENT  ACT 

Dear  Sir: 

Your  letter  of  the  30th  iiltimo  was  on  the  7th  instant  referred  to 
this  office  from  the  office  of  the  Governor.  You  state  that  you  are  in 
receipt  of  claim  under  the  Agricultural  Adjustment  Act  for  refund  of 
taxes  paid  with  respect  to  articles  delivered  to  the  Florida  State  Hos- 
pital. You  make  inquiry  as  to  the  number  of  such  institutions  and  the 
statutes  relating  to  same  and  as  to  method  of  purchases  for  such  insti- 
tutions. 

With  reference  to  the  Florida  State  Hospital,  located  at  Chatta- 
hoochee, Florida,  I  refer  you  to  Sections  3641  to  3853,  Compiled  General 
Laws  of  Florida,  lfl27.  With  reference  to  the  Florida  Farm  Colony  for 
the  Epileptic  and  Feeble-minded,  located  at  Gainesville,  Florida,  I  refer 
you  to  Sections  3663  to  3677  of  the  same  compilation.  The  number  of 
inmates  at  the  Florida  State  Hospital  is  approximately  4,000  and  the 
number  of  inmates  at  the  Florida  Farm  Colony  for  the  Epileptic  and 
Feeble-minded  is  approximately  500. 

These  institutions  are  State  institutions  and  are  taken  care  of  by 
State  appropriations.  Purchases  for  these  institutions  are  made  by  the 
Board  of  Commissioners  of  State  Institutions  through  an  employee  acting 
as  Agent,  but  the  institutions  are  allowed  to  make  certain  purchases 
in  case  of  emergencies.  There  is  no  central  State  warehouse  but  orders 
are  shipped  direct  from  the  dealers  to  the  institution.  All  purchases  are 
approved  ior  payment  by  the  Board  of  Commissioners  of  State  Institu- 
tions and  are  paid  by  warrants  of  the  Comptroller  on  the  State  Treasurer 
from  State  appropriations  to  such  institutions. 

I  regret  that  the  work  of  the  office  has  been  such  as  to  preclude 

an  earher  reply. 
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June  13.  1935. 
LEGISLATUia:— JOURNALS 
Bear  Sir: 

I  am  in  receipt  of  your  letter  of  the  12th  Instant.  In  which  you 
state  that  the  daily  journals  of  the  House  and  Senate  contain  a  copy 
of  pardons  and  reprieves  communicated  to  the  Legislature  by  the  Gov- 
ernor, and  making  inquiry  if  such  copy  should  appear  In  the  bound 
journal  of  the  House  as  well  as  in  the  bound  journal  of  the  Senate. 

Section  11  of  Article  IV  of  the  State  Constitution  provides  that  the 
Governor  shall  communicate  to  the  Legislature,  at  the  beginning  ol  every 
session,  every  case  of  fine  or  forfeiture  remitted,  or  reprieve,  pardon 
or  commutation  granted,  stating  the  name  of  the  convict,  the  crime  for 
which  he  was  convicted,  the  sentence,  its  date,  and  the  date  of  Its  re- 
mission, commutation,  pardon  or  reprieve. 

Section  12  of  Article  m  of  the  State  Constitution  provides  that 
each  House  shall  keep  a  journal  of  its  own  proceedings,  which  shaU  be 
published. 

Section  1983,  Compiled  General  Laws  of  Florida,  1927,  provides  that 
the  printing  contractor  shall  be  furnished  by  the  Attorney  General  with 
an  index  to  each  of  the  journals  of  the  two  branches  of  the  Legislature 
which,  with  the  said  journals,  shall  be  printed  and  bound  without  delay. 
Section  1986  of  the  same  compilation  provides  that  the  contractor  shaU 
complete  and  deliver  to  the  Secretary  of  State  250  copies  each  of  the 
journal  of  the  Senate  and  House  and  that  the  Secretary  of  State  shall 
without  delay  deliver  one  copy  each  to  the  Governor,  the  Cabinet  Of- 
ficers, each  Justice  of  the  Supreme  Court  and  certain  other  officers. 

In  the  case  of  Amos  v,  Moseley,  74  Pla.  555,  77  So.  619,  the  Supreme 
Court,  on  page  621  of  the  Southern  Reporter,  used  language  to  the 
effect  that  the  bound  volumes  of  the  legislative  journals  purport  to  be  a 
reprint  of  the  original  Journals  of  each  day. 

In  the  case  of  State  v.  Helseth,  104  Fla.  208,  140  So,  655,  our  Su- 
preme Court,  on  page  659  of  the  Southern  Reporter,  used  the  following 
language : 

"In  the  absence  of  any  controversy  as  to  what  the  daily 
legislative  journals  (which  are  printed  and  distributed  each 
day)  disclose,  the  courts  are  bound  to  presume  that  the  printed 
and  bound  journals  of  the  Legislature,  prepared  under  sections 
1983  and  1986,  COX.,  sections  1307  and  1310,  R.G.S.,  comport 
with  the  daily  journals,  and  to  consider  that  such  bound  journals 
are  secondary  evidence  of  what  the  daily  journals  may  have 
contained,  at  least  in  the  absence  of  any  showing  that  there  Is 
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a  difference  between  the  printed  and  bound  jouimals  and  the 
printed  daily  journals.  No  such  difference  appears  in  this  case," 

In  view  of  the  at>ove  it  Is  my  opinion  that  the  boimd  volumes  of 
the  legislative  journals  of  both  the  Senate  and  House  should  comport 
with  the  daily  corrected  journals. 


May  Ifl.  1935. 

RESIDENCE 
Dear  Sir: 

Replying  to  your  letter  of  the  15th  instant,  the  matter  of  what 
constitutes  residence  presents  a  mixed  question  of  fact  and  Intention  of 
the  party,  and  may  also  depend  on  the  sense  in  which  it  is  used  in  a 
particular  statute. 

A  person  may  become  a  resident  of  the  State  or  any  county  in  the 
State  the  instant  of  his  arrival,  provided  he  moves  to  the  State  or  par- 
ticular county  with  the  intention  of  permanently  residing  there  and 
giving  up  his  residence  in  the  State  or  comity  from  which  he  removed. 
On  the  other  hand  a  person  may  he  a  resident  of  one  place,  and  spend 
most  of  his  time  away  from  the  county  of  his  residence,  or  even  away 
from  the  State  of  his  residence,  provided  his  absence  is  temporary  and 
necessary  in  the  pursuit  of  his  particular  line  of  work,  and  provided 
he  does  not  intend  to  give  up  his  residence  as  then  established. 

It  would  be  hard  to  lay  down  any  hard  and  fast  rule  for  the  de- 
termination of  the  question  of  residence  in  all  cases.  Some  statutes  merely 
use  the  word  "residence",  while  others  use  the  term  "actual  residence". 
In  all  cases  it  is  necessary  to  consider  the  question  in  the  light  of  the 
purpose  and  intention  of  the  legislation  involved. 


April  30.    1935. 

PUBLICATION— NOTICE  OP  INTRODUCTIOIN  OP  SPECIAL  LAWS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  29th  instant  with  reference 
to  publication  of  notice  of  introduction  of  Special  or  Local  Laws. 

In  reply  your  attention  is  called  to  Article  m.  Section  21,  of  the 
State  Constitution,  as  amended  at  the  General  Election  of  November  6, 
1928,  and  also  Sections  94  (78),  95  (79)  and  95  (1>.  Compiled  General 
Laws  of  Florida,  1934  Supplement,  being  originally  Chapter  13,791,  Acts 
of  1929.  You  will  note  that  both  the  Constitution  and  the  statutes  with 
reference  to  publication  of  such  notices  requires  publication  for  30  days 
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and  no  official  would  be  authorized  to  limit  the  requirements   of  the 
Constitution  and  State  statutes. 

Where  time  is  to  be  computed  from  a  particular  date  or  where  an 
Act  is  to  be  performed  within  a  specified  period  from  and  after  a  day 
named,  the  rule  as  laid  down  by  the  Courts  is  to  exclude  the  first  day 
and  include  the  last.  Since  the  Legislature  adjourns  on  the  3 1st  day  of 
May,  1935,  it  would,  therefore,  appear  to  be  necessary  (or  notice  of  in- 
troduction of  special  laws  to  be  published  not  later  than  the  first  day 
of  May. 

With  reference  to  your  inquiry  as  to  whether  it  would  be  sufficient 
tc  make  such  publication  in  some  tabloid  magazine  tn  the  County,  1  beg 
to  say  from  the  information  at  hand  1  would  not  be  able  to  determine 
whether  or  not  such  magazine  could  qualify  as  a  newspaper  for  the 
publication  of  legal  notices.  You  are,  of  course,  familiar  with  the  statutes 
relating  to  the  qualifications  of  newspapers  pubUsliing  legal  notices. 

With  idndest  regards,  I  am 

April   lb.  1935. 

MORTGAGES— SIGNATtJRE  AND  ACKNOWLEDGMENT  OF  WIPE 

Dear  Sir-- 

Answering  your  letter  of  the  12th  Instant  I  beg  to  say  I  do  not 
think  it  is  necessary  to  the  validity  of  a  chattel  or  crop  mortgage  executed 
by  a  married  man  for  the  same  to  be  signed  and  acknowledged  by  his 
wife  and  recorded.  However,  I  think  that  the  signature  and  acknowledg- 
ment by  the  wife  is  desirable  in  most  instances  for  the  reason  that  a 
part  of  the  crop  might  be  claimed  by  the  wife  as  community  property. 
Such  mortgages  should  also  be  recorded  in  order  to  give  notice  to 
possible  subsequent  purchasers. 

In  this  connection  I  refer  you  to  Sections  5726  and  5727,  Compiled 
General  Laws  of  Florida.  1927.  relating  to  chattel  mortgages  generally 
and  also  to  Section  5742  of  the  same  compilation  relating  to  mortgages 
on  crops.  I  quote  you  said  Sections  as  follows: 

"5726.  No  chattel  mortgage  shaU  t>e  valid  or  effectual  against 
creditors  or  subsequent  purchasers  for  a  valuable  consideration 
and  without  notice  unless  it  be  recorded,  or  unless  the  property 
included  In  it  be  delivered  to  the  mortgagee  and  continue  to 
remain  truly  and  bona  fide  in  his  possession." 

"5727.  To  entitle  such  mortgage  to  record,  its  execution 
must  be  acicnowledged  or  proved  in  the  manner  provided  for 
mortgages  of  real  property." 

"S742.  In  order  to  be  valid,  however,  against  subsequent  en- 
cumbrances, or  subsequent  piuxihasers  in  good  faith,   all  such 
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mortgages  shall  be  executed,  acluiowledged  and  recorded,  as  is 
now,  or  may  be  hereafter  provided  by  law,  upon  mortgages  upon 
real  estate." 

AprU  20,   1935. 

PROCESS— SERVICE  BY  CONSTABLE 

Dear  Sir: 

I  have  your  letter  of  the  18th  instant,  making  inquiry  if  a  Con- 
stable may  serve  a  writ  or  warrant  of  process  provided  for  in  Section 
5414,  Compiled  General  Law3  of  Florida,  1927,  and  other  writs  issued 
by  the  County  Court. 

In  reply  I  am  enclosing  herewith  copy  of  a  letter  from  this  office 

to   Hon.   .   Attorney   at  Law,  St.  Petersburg,  Florida,   under 

date  of  February  13,  1935,  with  reference  to  service  of  process  generally 
by  Constables.  I  call  your  particular  attention  to  the  last  paragraph  of 
said  letter  reading  as  fallows: 

"Under  Section  4238,  above  quoted  and  as  last  amended.  It 
appears  that  a  Constable  may  serve  process  in  chancery  or  civil 
actions  in  a  Circuit  Court  in  the  jurisdiction  in  which  such  Con- 
stable is  authorized  to  act.  The  Sheriff  or  his  Deputy,  however, 
would  appear  to  be  more  properly  the  executive  officers  ot  the 
Circuit  Court  for  the  service  of  process  from  said  Court." 

The  atKJve  holding  was  with  reference  to  general  service  of  process 
by  Constables.  Section  5414.  Compiled  General  Laws  of  Florida,  1927, 
provides  for  the  issuance  of  warrant  for  process  in  proceedings  in  the 
County  Court  between  landlords  and  tenants.  This  Section  reads  as 
follows: 

"On  the  third  day  after  entry  of  such  Judgment,  unless  new 
trial  be  granted,  the  clerk  of  such  court  shall  issue  warrant  under 
seal  of  the  court  to  the  sheriff  of  the  county,  describing  the 
premises,  and  commanding  him  to  put  the  landlord  or  lessor  in 
possession  thereof." 

Under  the  above  Section,  as  quoted,  you  will  note  it  is  specifically 
provided  that  issue  of  warrant  shall  be  to  the  Sheriff,  It  would,  there- 
fore, appear  that  warrants  under  this  statute  should  be  issued  to  and 
executed  by  the  Sheriff  and  not  the  Constable. 
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March  8.  193S. 

HOIJRS  OF  SERVICE  APPLICABLE  TO  DRIVERS  OP  MOTOR 
VEHICLES — LABOR— TRUCKING  INDnSTRY 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  5th  Instant,  making  Inquiry 
if  there  are  any  existing  Florida  statutes  governing  the  hours  of  service 
of  Bmployees  engaged  in  driving  or  operating  motor  vehicles. 

In  reply  I  beg  to  say  the  only  statute  which  I  find  on  the  subject 
of  your  inquiry  Is  Section  1335  (18>,  Compiled  General  Laws  of  Florida, 
1934  Supplement,  originally  Section  19  of  Chapter  14,764,  Acts  of  1931, 
which  I  quote  you  as  follows: 

"In  the  interest  of  safety  and  for  the  protection  of  the  public, 
it  shall  be  imlawful  for  any  auto  transportation  company  subject 
to  the  provisions  of  this  Article  to  require  or  permit  any  driver  or 
chauffeur  operating  a  motor  vehicle  under  the  provisions  of  this 
Article  to  be  or  remain  continuously  on  duty  for  a  longer  period 
than  twelve  consecutive  hours,  and  whenever  any  such  driver  or 
chauffeur  of  such  auto  transportation  company  shall  have  been 
continuously  on  duty  for  twelve  hours  he  shall  be  relieved  and 
not  required  or  permitted  again  to  go  on  duty  until  be  has  had 
at  least  eight  consecutive  hours  off  duty:  Provided,  that  In  case 
of  emergency  over  which  such  auto  transportation  company  has 
no  control,  such  driver  or  chauffeur  may  be  permitted  to  com- 
plete his  run  or  tour  of  duty;  and  Provided,  that  a  period  of  not 
less  than  four  consecutive  hours  off  duty  during  any  twelve-hour 
period  shall  not  be  counted  as  a  part  of  any  such  twelve-hour 
period," 

February  13.  1935. 

STATE  OF  FLORIDA— SEAL 

Dear  Sir-' 

I  am  tn  receipt  of  your  letter  of  the  10th  instant,  making  Inqulnr 
if  you  will  be  authorized  to  use  the  Seal  of  the  State  of  Florida  on  the 
outside  cover  or  on  the  fly  leaf  of  an  Elementary  Florida  History,  which 
you  propose  to  publish. 

In  reply  I  beg  to  say  the  use  of  the  State  Seal  in  the  above  manner 
would  not  in  my  opinion  violate  any  State  statute.  In  this  connection, 
however,  your  attention  Is  called  to  Section  8118,  Compiled  General 
Laws  of  Florida.  1927,  prohibiting  the  placing  of  words  and  other  designs 
on  the  United  States  Flag,  While  the  statute  mentioned  does  not  apply 
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to  the  matter  of  your  inquiry,  it  is  my  opinion  that  it  would  be  im- 
proper to  place  any  additional  words  or  designs  on  our  State  Flag  or 
on  our  State  Seal. 

February   13.   1935. 

HIGHWAYS.  SHOOTING  ON  OR  NEAR 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  9th  instant,  making  inquiry 
if  we  have  any  statutes  prohibiting  shooting  on  the  State  highways. 

In  reply  your  atteotion  is  called  to  Chapter  16,111,  Acts  of  1933, 
now  Section  7748  (V.  Compiled  General  Laws  of  Florida,  1934  Supple- 
ment, makmg  it  unlawful  to  throw  any  bomb  or  discharge  any  machine 
guns  upon,  across  or  along  any  road,  street  or  highway  in  the  State 
of  Florida. 

Your  attention  is  lurther  called  to  Chapter  16,249,  Acts  of  1933, 
now  Sections  7748  (2>  to  7748  (7),  Compiled  General  Laws  of  Florida, 
1934  Supplement,  making  it  unlawful  to  hunt  any  wild  animal  or  bird 
within  one -half  mile  of  either  side  of  State  Road  No.  27,  commonly 
known  as  "The  Tamiami  Trail"  from  the  southern  corporate  limits  of 
the  City  of  Ft.  Myers  to  the  easterly  corporate  limits  of  the  City  of 
Coral  Gables  and  making  it  unlawful  to  discbarge  or  cause  to  be  dis- 
charged any  firearms  on,  from,  across  or  within  a  distance  of  one -half 
mOe  of  said  road  within  the  above  mentioned  limits. 

llie  above  appear  to  be  all  the  statutes  in  this  State  on  the  subject 
of  your  inquiry. 

February    18,    1935. 

MARRIAGES.  CONSENT  OP  PARENTS  FOR  MINOES 

Dear  Sir-- 

X  am  in  receipt  of  your  letter  of  the  15th  instant,  making  inquiry 
with  reference  to  requirements  for  the  Issuance  of  marriage  licenses  in 
this  State. 

In  reply  your  attention  is  called  to  Section  5848,  Compiled  General 
I^ws  of  Florida.  1927,  which  provides  for  the  County  Judge  to  issue 
marriage  licenses.  The  last  sentence  in  said  Section  reads  as  follows: 

"If  either  of  the  persons  to  be  named  in  the  hcense  be  under 
the  age  of  twenty-one  years,  the  county  judge  shall  require  satis- 
factory evidence  of  the  consent  of  the  parent  or  guardian  of 
such  minor  to  the  marriage;  but  no  minor  who  has  tieen  before 
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married  shall  be  required  to  produce  evidence  of  the  consent  of 
parent  or  guardian  as  aforesaid." 

Your  attention  Is  called  to  Section  5850  of  the  same  compilation, 
reading  as  follows: 

"No  coimty  judge  in  this  State  shall  issue  a  license  for  the 
marriage  of  any  persons,  unless  there  shall  be  first  presented 
and  fUed  with  iiLn  an  aiffldavit  in  writing.  Signed  by  both  parties 
to  the  marriage,  made  and  subscribed  before  some  person  au- 
thorized bj  law  to  administer  an  oath,  reciting  the  truth  and 
correct  ages  of  such  parties,  and  unless  both  such  parties  shall 
be  over  the  age  of  twenty-one  years:  Provided,  that  if  either  of 
such  parties  shall  be  under  the  age  of  twenty-one  years,  such 
county  Judge  shall  not  issue  a  Ucense  for  the  marriage  of  such 
party  unless  there  shall  be  first  presented  and  filed  with  hira 
the  written  consent  of  the  parents  of  such  minor  to  make  such 
marriage,  acknowledged  before  some  officer  authorized  by  law 
to  take  acknowledgments  and  administer  oaths:  Provided,  this 
section  shall  not  apply  in  any  case  where  both  parents  of  such 
minor  shall  be  deceased  at  the  time  of  making  application  for 
such  marriage  license." 

February  2.  1935. 

CRIMINAIj   PROCEDURE— BAH*   BONDS 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  3 1st  ultimo,  requesting  citations 
of  statutes  relating  to  bail  bonds  in  this  State, 

In  reply  I  refer  you  to  Sections  8  and  9.  I3eciaraUoD  of  Rights  of 
the  State  Constitution,  reading  as  follows: 

"Sec.  8.  Excessive  bail  shall  not  be  required,  nor  excessive 
fines  be  imposed,  nor  cruel  or  unusual  punishment  or  Indefinite 
Imprisonment  be  allowed,  nor  shall  witnesses  be  unreasonably 
detained." 

"Sec.  9.  All  persons  shall  be  bailable  by  sufficient  sureties. 
except  for  capital  offences  where  the  proof  Is  evident  or  the 
presxmtption   great." 

I  also  refer  you  to  the  following  Sections  of  the  Compiled  General 
Laws  of  Florida.  1927:  2157  to  2162,  2827.  4735,  5147  to  5155,  5441.  7545, 
T54S,  8225.  8233,  8263.  8264,  831S,  8320,  8328.  8330.  8333  to  8339.  8346.  8347, 
8351   to  8361.  8408,  8428,  8435,  8476  and  8496. 

I  regret  that  we  do  not  have  copies  of  these  statutes  to  forward 
you  and  you  will  note  the  list  is  rather  long   to  undertake  to  make 
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copies  of  same.  You  will  doubtless  be  able  to  find  this  compilation  in 
some  of  the  libraries  of  your  City. 


January  22,  1935. 

SOLDIERS  AND  SAILORS— VETERANS   OF  FOREIGN  WARS 

Gear  Sir: 

I  am  in  receipt  of  your  letter  of  the  2nd  inst,,  requesting  copies  of 
statutes  relating  to  Veterans  of  Foreign  Wars. 

In  reply  I  regret  to  say  we  do  not  have  such  statutes  in  pamphlet 
form  for  distribution,  but  I  am  citing  you  certain  statutes  wliich  you 
will  be  able  to  find  in  some  library  in  Washington  or  in  the  office  of 
our  Senators  and  Representatives  in  Congress  from  this  State.  I  refer 
you  to  the  following: 

Section  9  of  Article  IX  of  the  State  Constitution—  Provid- 
ing tax  exemption  in  the  sum  of  $500.00  to  every  person  who 
is  a  bona  fide  resident  of  the  State  and  has  lost  a  limb  or  been 
disabled  in  War  or  by  misfortune: 

Section  1269.  CompUed  General  Laws  of  Florida.  1934  Supple- 
ment—  Providing  certain  license  tax  exemptions  to  permanent 
resident  electors  in  the  State  producing  an  honorable  discharge 
from  the  service  of  the  United  States  during  the  World  War  or 
Spanish  American  War; 

Section  1279,  Compiled  General  Laws  of  Florida,  1934  Supple- 
ment—  Providing  for  free  peddling  license  to  Confederate  Vet- 
erans of  the  Civil  War.  Veterans  of  the  World  War  or  Spanish 
American  War  falling  within  any  exemption  otherwise  provided 
by  law; 

Section  4151.    (58)    Compiled  Greneral  Laws  of  Florida.   1934 

Supplement —  Providing  exemption  from  the  payment  of  licenses 
of  persons  connected  with  race  tracks  to  disabled  Ex -Service  men 
of  any  war  in  which  the  United  States  was  a  participant; 

Section  1424,  Compiled  General  Laws  of  Florida,  1927.  au- 
thorizing the  Trustees  of  the  Internal  Improvement  Fund  of 
Florida  to  enter  into  contracts  or  agreements  with  the  Federal 
agencies  or  departments  for  the  purpose  of  locating  returned 
soldiers,  saUors  and  marines  and  others  who  have  served  with 
the  armed  forces  of  the  United  States,  in  the  European  War 
or  other  wars  of  the  United  States,  including  former  American 
citizens  who  served  in  the  Allied  Armies  against  the  Central 
Powers  and  who  have  been  repatriated  and  honorably  discharged, 
and  utilize  and  convey  in  such  manner  as  they  deem  advisable 
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therefor  sucli  state  lands  as  in  their  judgment  may  be  necKsaiy 
to  carry  out  the  purposes  of  this  Section; 

Sections  3935  <26>  and  3935  (27).  Compiled  Oeneral  Laws 
of  Florida,  1934  Supplement,  providing  for  issue  of  certificates 
to  practice  accountancy  to  War  Veterans  under  certain  cir- 
cumstances; 

Section  2131.  Compiled  General  Laws  of  Florida,  1934  Supple- 
ment, creating  the  office  of  State  Service  Officer  and  Assistant 
State  Service  Officer  to  be  appointed  by  the  Governor  to  in- 
vestigate and  press  for  final  action  by  the  Veteran's  Bureau  or 
other  Federal  Bureau  all  claims  for  compensation,  pension,  train- 
ing, hospitalization  and  rehabilitation  of  disabled  Ex-3ervlce 
men  of  the  Spanish  American  War  and  the  late  World  War 
and  the  dependents  of  such  veterans; 

Section  2146  'IB*.  Compiled  General  Laws  of  Florida.  1934 
Supplement — Providing  for  certain  assistance  to  War  Veterans 
in  securing  Federal  hospitalization. 

Trustinf  that  the  above  may  be  of  some  service  to  you,  I  am 


January  8.   193S. 

MARKS  AND  BRANDS— USE  OF  RUBBER   STAMPS  INSTEAD  OP 

STEEL  STAMPS 

Z>eor  Sir: 

I  am  in  receipt  of  your  letter  making  inquiry  if  under  the  law 
it  is  permissible  to  use  rubber  stamps  instead  of  steel  stamps  for 
stamping  the  carcasses  of  animals  slaughtered  for  the  market. 

In  reply  your  attention  is  called  to  Section  6962  i2).  Compiled 
General  Laws  of   Florida.   1934   Supplement,   the   first   part   of   which 

reads  as  follows: 

"It  shall  be  the  duty  of  the  county  commissioners  of  each 
county,  when  divided  into  cattle  districts  and  Inspectors  or  re- 
corders appointed  for  said  district,  to  provide  each  inspector  or 
recorder  with  a  steel  stamp  of  the  following  description,  to-wit: 
Said  stamp  shall  be  of  steel,  and  be  one  and  ihree  fourths  inches 
in  diameter,  and  it  shall  contain  around  the  border  thereof  the 
name  of  the  county  and  number  of  the  district,  and  in  the 
center  shall  be  the  word  recorded',  and  the  number  of  the  in- 
spector or  recorder." 

You  will  observe  that  the  above  statute  specifically  requires  a  steel 
stamp.  The  Legislature  may  have   had   in   mind   that   a  steel   stomp   is 
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more  sanitary  than  a  rubber  stamp  or  it  may  have  had  in  mind  the 
expense  of  the  steel  stamp  which  you  mention  as  a  means  o(  pre- 
venting easy  and  inexpensive  counterfeiting  of  stamps.  At  any  rate, 
the  law  seems  to  be  mandatory  in  its  requirement  of  a  steel  stamp  and 
in  my  opinion  a  rubber  stamp  would  not  comply  with  the  provisions 
of  said  statute. 

January  23,   1935. 

BANK   NIGHT,   LOTTERIES 

Dear  Sir: 

This  refers  to  your  letter  of  January  fourth,  requesting  my  opinion 
as  to  whether  or  not  certain  facts  set  forth  in  the  first  paragraph  of 
your  letter  constitute  a  violation  of  either  Section  7657  or  Section  7667 
of  the  Compiled  General  Laws  of  Florida. 

The  facts  which  you  set  out  in  your  letter  cover,  in  the  main,  what  is 
commonly  known  as  "bank  night"  at  the  different  motion  picture  houses 
in  Florida. 

Several  State  Attorneys  have  made  inquiry  with  reference  to  the 
same  matter,  and  a  number  of  private  individuals  have  also  written 
my  office,  and  it  apparently  has  become  a  question  of  considerable 
interest  throughout  the  State,  both  to  the  citizenship  and  to  the  law 
enforcement  officers.  This  same  question  has  been  before  the  Attorney 
General  of  a  nimiber  of  other  States,  and  likewise  before  the  different 
prosecuting  attorneys  of  other  States. 

The  advertising  system,  known  as  "'bank  night",  is  a  copyrighted 
system  and  belongs  to  what  Is  known  as  the  Affiliated  Enterprises,  Inc. 
The  Affiliated  Enterprises,  Inc.,  owns  all  of  the  rights  of  this  advertising 
system,  and  it  is  used  in  the  various  States  by  the  different  motion 
picture  operators  under  contract  with  the  Affiliated  Enterprises.  Inc. 

The  copyrighted  plan,  in  brief,  provides  that  the  operator  of  a 
motion  picture  house  shall  decide  upon  the  amount  of  money  that  is 
to  be  awarded,  and  arrange  with  a  bank  to  guarantee  the  payment  of 
the  award  to  those  to  whom  the  award  is  made.  It  provides  that  a 
registry  book  shall  be  kept  and  maintained  at  a  place  in  the  open 
lobby,  where  the  people  or  anyone  can  register  without  trouble  or  an- 
noyance, and  in  no  case  permit  or  requh*e  the  purchase  of  a  ticket  in 
order  to  register.  The  plan  provides  that  placards  or  banners  both  inside 
and  outside  the  theater  shall  inform  the  public  that  registration  for 
'■bank  night"  is  absolutely  free.  It  provides  that  the  party  registering 
must  register  his  own  name  and  only  once,  and  that  one  registration 
will  be  good  for  all  "bank  nights",  and  that  the  signature  must  in- 
dicate whether  It  is  Mr.,  Mrs.  or  Miss,  and  that  it  must  be  a  signature 
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and  not  printed,  and  that  theater  employees  or  relatives  are  not  allowed 
to  participate.  It  provides  that  the  money  to  be  given  away  or  awarded 
shall  be  deposited  each  week,  in  advance  of  the  "bank  night",  in  the 
bank  account  in  the  bank  in  which  proper  arrangement  has  been  made. 
The  numbers  appearing  on  the  register  where  the  party  signs  serves 
only  as  an  identification  number.  These  numbers  are  to  be  placed  in 
an  open  container,  and  one  number  Is  drawn  out  on  "bank  night",  and 
this  one  is  given  to  a  committee  of  three  men  who  take  the  number 
and  refer  to  the  register  book  and  then  announce  the  name  of  the  winner 
by  announcing  the  name  either  Mr.,  Mrs.  or  Miss,  and  also  the  address. 
If  the  party  is  properly  identified,  then  the  money  will  be  paid  to  him 
or  her  at  a  certain  designated  hour  next  morning.  If  the  party  whose 
name  is  called  on  "bank  night"  is  not  present  (only  one  name  Is  drawn 
on  each  "bank  night'),  then  the  amount  of  the  account  is  carried  over 
to  the  next  week,  and  this  is  added  to  the  current  week's  account,  etc. 
The  drawing  Is  made  by  a  child,  blindfolded,  who  takes  from  the  con- 
tainer one  number  and  this  number  is  banded  to  the  Judges.  At  the 
same  time,  the  party's  name  is  called  in  the  lobby  of  the  theater  and 
also  in  front  of  the  theater.  A  reasonable  time  is  given,  and  if  the  party 
whose  name  is  called  does  not  appear  from  the  Inside  of  the  theater  or 
from  the  crowd  outside,  then  announcement  Is  made  that  the  bank  ac- 
count which  has  not  been  claimed  will  be  added  to  the  following  week's 
account.  The  number  called  is  returned  to  the  container,  whether  It 
wins  or  not. 

The  copyrighted  "bank  night"  arrangement  specifically  provides  that 
it  is  not  necessary  for  anyone  who  registers  to  have  attended  the  theater, 
and  that  he  does  not  have  to  pay  an  admission  fee  to  the  theater  or  for 
registration  or  for  any  purpose,  in  order  to  claim  the  award,  if  such 
person  Is  present  and  lays  claim  to  the  award  within  the  time  allowed, 
and  is  the  proper  person  who  is  duly  and  properly  registered. 

llie  above,  in  the  main,  are  the  instructions  for  the  carrying  on 
of  the  advertising  scheme  known  as  "bank  night".  The  question  then 
arises,  assimUng  these  instructions  are  properly  carried  out.  if  this  is 
purely  an  advertislBg  scheme,  or  whether  it  might  t>e  in  its  nature  a 
lottery  and  in  violation  of  the  criminal  laws  of  the  State  of  Florida  . 

It  is  my  opinion  that  if  it  is  a  violation  of  any  section  of  our  State 
law,  it  is  in  violation  of  Section  7667,  Compiled  General  Laws  of  Florida. 

Referring  to  Section  7667,  Compiled  General  Laws,  it  will  be  seen 
that  this  section  has  for  its  purpose  the  prohibiting  of  a  lottery.  The 
authorities  seem  to  be  clear  and  uniform  in  holding  that  there  are  three 
essential  reQuisites  to  constitute  a  lottery.  These  requisites  or  elements 
seem  to  be  as  follows; 

1.   The  disposition  or  awarding  of  property  or  something  of  value. 
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2.  The  awarding  or  disposition  of  this  property  must  be  made  upon 
a  contingency  which  is  determined  by  tot  or  by  chance. 

3.  That  the  award  or  disposition  of  property  must  be  made  to  a 
person  who  has  paid  a  valuable  consideration  for  the  chance  of  winning 
the  award  or  property. 

Iliis  latter  element  Involves  the  hazarding  of  something  of  value 
Upon  the  chance  of  winning. 

"Bank  night",  as  above  outlined,  clearly  contains  the  first  two  ele- 
ments. Then  the  question  arises  as  to  whether  or  not  the  third  element 
exists,  if  "bank  night"  is  run  and  operated  in  accordance  with  the 
scheme  or  system,  as  at>ove  set  out. 

It  appears  clearly  that  if  the  "bank  night"  is  properly  carried  out 
as  indicated  by  the  owners  of  the  copyrighted  scheme,  any  person  who 
will  register  his  name  may  have  the  chance  of  winning  the  award,  with- 
out hazarding  anything  of  value  or  anything  whatsoever.  In  other  words, 
any  person  may  register  without  cost  or  charge  of  any  kind  or  character. 
and  if  his  number  is  drawn  and  he  is  present  in  the  front  of  the  theater 
or  in  the  theater  at  the  time  of  the  drawing,  he  may  obtain  the  award, 
and  thus  he  may  obtain  the  award  without  buying  any  ticket  or  token 
or  without  even  being  in  the  theater. 

Thus  it  is  that  if  these  instructions  are  carried  out  and  the  opera- 
tion is  strictly  in  accordance  with  the  copyrighted  "bank  night",  as  above 
set  forth,  it  Is  my  opinion  that  the  third  element  of  a  lottery  is  lacking, 
and  that  such  operation  of  "bank  night"  is  not  a  violation  of  Section 
7667,  Compiled  General  Laws  of  Florida,  or  any  other  statute.  In  other 
words,  if  the  registering  of  the  name  and  the  drawing  of  the  award 
may  all  be  done  without  any  requirement  of  compensation  or  charge 
of  any  kind  or  character  of  and  from  the  person  registering,  in  order  to 
entitle  such  person  to  the  award,  then  it  appears  clearly  to  be  an  ad- 
vertising scheme  separate  and  apart  from  the  operation  of  the  moving 
pictltfe  theater,  and  is  not  a  violation  of  law. 

The  administration  of  the  code  Authority  of  the  motion  picture 
industry,  the  National  Recovery  Administration,  on  March  29,  1934.  ap- 
proved the  following  resolution:  J 

"RESOLVED:  That  the  provisions  of  Section  1,  part  3,  Article  V-E, 
are  deemed  to  include,  among  the  other  methods  or  devices  therein  speci- 
fied, which  directly  or  indirectly,  lower  or  tend  to  lower  announced  admis- 
sion prices,  and  which  are  unfair  to  competing  exhibitors,  or  which  de- 
ceive the  public,  so-called  'race  nights'  and  so-called  bank  nights'  or 
similar  or  like  schemes  or  plans  otherwise  designated,  if  any  participant 
therein  is  directly  or  indirectly  required  to  purchase  or  otherwise  acquire 
for  value  a  ticket  or  other  token  of  admission  to  the  theater  when  any 
such  scheme  or  plan  is  being  offered  or  presented." 
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It,  tberefoie,  app^xs  that  the  United  States  Code  Authority  places 
stress  upon  the  fact  as  to  whether  or  not  the  person  to  whom  the  award 
Is  made  is  either  directly  or  indirectly  required  to  purchase  or  acttulre 
for  value,  either  a  ticket  or  other  token  of  admission  to  the  theater.  If, 
in  order  tor  a  person  to  receive  the  award,  it  is  necessary  for  him  to 
purchase  a  ticket  to  the  theater  or  to  pay  anything  of  value  for  any 
token  of  any  kind  to  permit  him  to  obtain  a  chance  on  the  award,  or  If 
he  is  required  to  pay  anything  of  value  in  connection  with  the  scheme 
in  anywise  to  the  motion  picture  oper&toT.  in  order  to  obtain  a  chance 
at  the  award,  then  the  third  element  necessary  to  complete  what  consti- 
tutes a  lottery  would  exist,  and,  of  course,  anyone  violating  the  lottery 
statute  would  be  in  due  course  properly  prosecuted. 

The  picture  enterprises  have  evinced  an  interest  in  this  question, 
and  state  frankly  that  they  do  not  wish  to  violate  the  law  in  any  sense. 
and  have  issued  instructions  to  all  operators  to  most  carefully  follow 
the  instructions  of  "bank  night."  as  It  is  copyrighted,  and,  hence,  I  doubt 
if  there  will  be  any  further  infractions  of  the  copyrighted  requirements, 
even  though  there  may  have  been  some  in  the  past. 

If,  however,  you  should  upon  proper  Investigation  find  any  infrac- 
tions, then  it  is  my  judgment  that  you  should  do  your  duty  as  a  taw 
enforcement  officer,  and  should  promptly  prosecute  anyone  who  violates 

the  lottery  laws  of  this  state. 


July  11.  1935. 

COUNTY   BONDS.   INTEREST    AFTER   MATURITY 

Dear  Sir: 

I  acknowledge  receipt  of  your  favor  of  the  8th  Inst.,  requesting  an 
opinion  as  to  whether  Hendry  County  is  liable  for  the  payment  of  in- 
terest on  Court  House  Bonds  maturing  January  1.  1934,  after  mattirlty 
of  said  bonds.  I  note  that  you  state  that  there  is  no  provision  made  In 
the  bonds  that  interest  will  be  paid  after  they  fall  due  or  after  maturity. 

If  the  bonds  in  question  do  not  carry  the  provision  for  the  pasTnent 
of  the  principal  with  interest  thereon  until  paid,  the  holder  of  the  bonds 
is  not  entitled  to  interest  after  maturity  of  the  bonds  until  the  claim  has 
been  reduced  to  Judgment.  It  has  been  held  by  the  Supreme  Court  of  this 
State  that 

"In  the  absence  of  statute  or  vahd  agreement  for  interest. 
county  warrants  do  not  bear  interest  even  after  demand  and 
refusal  to  pay  them  for  want  of  funds." 

See  NATIONAL  BANK  OF  JACKSONVILLE  vs.  DtTVAL 
COUNTY.  4S  FLA  496.  34  SO  894. 


8QS  BIENNIAL    REPORT   OF    THE   ATTORNEY  GENERAL 

MISCELLANEOUS 

Also  see  DUVAL  COUNTY  vs  CHARLESTON  ENG.  &  CONT. 
CO..   101  FLA  341,   134  SO  509. 

where  the  Court  held 

"Counties  in  the  State  of  Florida  are  not  liable  for  interest 
on  debts  due  by  them  unless  expressly  authorized  by  statute  or 
unless  interest  is  expressly  provided  for  in  an  authorized  contract 
containing  a  provision  for  the  payment  of  interest." 

In  a  more  recent  case,  that  of 

BOARD    OF    PUBLIC    INSTRUCTION   vs    KENNEDY.    109   FLA. 
153,  147  SO  250, 

the  Court  said  in  effect  that  the  allowance  of  interest  prior  to  judg- 
ment was  justified  only  when  specifically  provided  for  by  statute  or 
when  the  contract  at  its  inception  had  included  in  it  an  authorized  stipu- 
lation agreeing  to  pay  interest  on  'deferred  payments  reauired  to  be  made 
under  the  contract. 

If  the  bonds  contain  a  provision  that  interest  shall  be  paid  from  the 
date  thereof  until  the  principal  is  paid,  the  county  is  liable  for  the 
payment  of  interest  after  maturity  of  the  bonds. 


June  28,  1935. 

CRIMINAL    PROCEDURE,    COUNTY   PAYMENT  FOR    TRANSCRIPT 

FOR  INSOLVENT 

Dear  Sir: 

Replying  to  your  favor  of  June  25th.,  permit  me  to  say  the  Coimty 
Commissioners  should  not  be  required  to  pay  for  more  than  one  transcript 
of  the  record  in  a  criminal  case  where  the  Plaintiff  in  Error  is  insolvent 
under  Section  8489  of  the  Compiled  General  Laws, 


May  29,  1935. 

PAYMENT  OP  BOND  BY  SURETY  AFTER  DEATH  OF  PRINCIPAL 

Dear  Sir: 

Replying  to  your  favor  of  the  28th.  instant,  I  beg  to  advise  that 
the  death  of  the  principal  on  a  nmety  day  cash  bond  for  the  payment 
of  fine  and  costs  does  not  relieve  the  sureties  from  the  payment  of 
the  bond.  The  bond  was  given  in  lieu  of  cash  in  order  to  give  the  principal 
ninety  days  in  which  to  pay  the  fines  and  costs,  and  the  sureties  are 
liable  on  the  bond  notwithstanding  the  death  of  the  principal. 
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May  23.  193S. 

TRAFFIC  OFFICERS.  JURISDICTION 

Dear  Sir- 

Replying  to  your  letter  of  the  20th  Instant.  I  beg  to  advise  that  county 
traffic  officers  under  the  statute  have  the  same  powers  of  arrest  and 
service  of  criminal  process  as  the  sheriffs  and  constables.  This  of  course 
applies  only  in  the  enforcement  of  the  traffic  laws. 

As  to  the  power  of  the  Railroad  Commission  to  enforce  the  law  In 
relation  to  auto-transportation  companies,  I  will  call  your  attention  to 
Section  21  of  Chapter  14764,  Laws  of  Florida,  Acts  of  1931,  which  au- 
thorizes the  Railroad  Commission  to  employ  inspectors,  and  that  such 
inspectors  are  vested  with  the  powers  of  deputy  sheriffs  in  all  counties 
of  the  State,  and  authorized  to  stop  and  check  any  motor  vehicles  on 
the  highways  for  violation  of  the  provisions  of  said  Act  or  the  laws 
touching  such  motor  vehicle  operation,  and  to  make  arrest  for  any  such 
violation  in  the  same  manner  as  such  arrest  could  be  made  by  the  deputy 
sheriffs  of  the  several  counties. 

May  23,  1&3S. 

TOAPFIC   OFFICERS— COUNTY    FINANCES— BUDGETS 

Dear  Sir: 

1  have  your  letter  of  the  ISth  instant  with  reference  to  payment  of 
fees  to  the  Sheriff  lor  services  rendered  by  Traffic  (Mficers. 

Your  attention  Is  called  to  Section  2878  which  provides  that  Traffic 
Officers  on  the  public  highways  of  the  State  outside  the  limits  of  in- 
corporated cities  and  towns  shall  be  duly  appointed  and  qualified  deputies 
acting  under  the  respective  Sheriffs.  Your  attention  is  further  called  to 
Section  2S79  fixing  the  compensation  of  such  officers  at  not  less  than 
1200.00  per  annum,  payable  monthly,  but  providing  that  it  shall  be  un- 
lawful for  such  officer  to  charge,  collect  or  receive  any  compensation 
other  than  his  monthly  salary.  Your  attention  is  further  called  to  Section 
2882.  which  provides  that  Traffic  Officers  shall  be  allowed  for  making 
arrests  the  same  fees  as  Sheriffs  and  the  same  mileage  for  conveying 
prisoners,  the  same  to  be  taxed  as  costs  in  case  of  conviction  and  that 
aU  such  fees  ind  fines  imposed  upon  conviction  shall  be  paid  into  the 
Pine  and  Forfeiture  Fund  of  the  County. 

In  my  opinion  it  is  unlawful  for  the  Sheriff  or  any  of  his  deputies 
to  draw  fees  for  enforcing  the  Traffic  Law,  but  I  think  the  Sheriff  would 
be  entitled  to  fees  for  services  rendered  by  such  officers  when  acting 
solely  in  their  capacity  as  Deputy  Sheriffs  and  with  reference  to  matters 
outside  of  their  duties  as  Traffic  Officers. 
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You  make  further  inquiry  if  your  Board  would  be  authorized  to 
contract  for  expenditures  for  certain  purposes  not  provided  for  in  the 
County  budget  and  pay  lor  such  work  under  the  next  budget. 

In  reply  your  attention  is  called  to  Sections  2302  and  2303,  Compiled 
Oeneral  Laws  of  Florida,  1927,  and  also  to  Section  2306,  as  amended 
by  Chapter  16,286,  Acts  of  1933.  You  will  note  that  Section  2302  provides 
for  the  Clerk  of  the  Circuit  Court  to  make  an  estimate  of  receipts  for 
the  following  year  and  Section  2303  makes  it  unlawful  for  the  County 
Commissioners  to  expend  or  contract  for  the  expenditure  In  any  one 
year  more  than  957c  of  the  estimated  revenue  of  such  year.  You  will 
also  note  that  Section  2306,  as  amended,  requires  the  County  Commis- 
sioners to  make  an  estimate  of  expenditures  and  specifically  provides 
that  the  adoption  of  such  estimates  by  the  Board  shall  give  the  same 
the  force  and  effect  of  fixed  appropriations  and  the  same  shall  not  be 
altered  or  amended  or  exceeded.  You  will  note  a  provision  in  this  Sec- 
tion, however,  that  nothing  contained  therein  shall  be  construed  as 
prohibiting  the  reserving  in  the  estimates  a  reasonable  sum  for  contin- 
gencies and  emergencies,  and  the  appropriation  of  any  part  of  said  sum 
so  reserved  for  any  expense  of  the  County  authorized  by  law. 


May  6.   1935, 

CRIMINAL  PROCEDURE,  ISSUE  OF  CAPIAS  WHEN  PARTY  ALREADY 

IN  CUSTODY 

iJear  Sir* 

Replying  to  yours  of  May  3,  in  which  you  ask  to  be  advised  whether 
or  not  a  capias  must  be  issued,  where  a  man  in  arrested  on  a  warrant 
from  the  Justice  of  the  Peace,  is  bound  over  to  the  Criminal  Court  and 
the  County  Solicitor  files  an  information  with  instructions  to  the  Clerk 
of  the  Criminal  Court  not  to  issue  a  capias  on  the  ground  that  the  ac- 
cused is  in  custody,  permit  me  to  say  Section  8375  of  the  Compiled  Gen- 
eral Laws  reads  as  follows:  ) 

"After  any  person  shall  be  indicted  for  felony  or  for  mis- 
demeanor, or  after  an  information  shall  be  filed  against  him. 
if  he  be  not  already  in  custody,  a  capias  shall  issue  for  his 
arrest  and  shall  be  directed  to  all  and  singular  the  sheriffs  of 
the  State  of  Florida,  and  when  the  Grand  Jury  shall  have 
presented  to  the  Circuit  Court  a  bill  of  indictment  for  felony, 
and  tlie  accused  be  in  custody,  the  Court  shall  cause  him  to 
be  arrested  and  tried  at  the  same  term.  •*••." 

You  will  observe  that  the  statute  provides  for  the  issuance  of  a 
capias  after  an   information  is  filed   against  the   accused   If   he   be   not 
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already  in  custodj.  In  view  of  the  provisions  of  this  statute  it  is  my 
opinion  that  where  the  accused  is  already  In  custody  the  Issuance  ot  a 
capias  is  not  required  by  law. 

JUDICIAL   SALES.   HOURS.   CONTINUATION 

Dear  Sir: 

Replying  to  your  letter  of  the  I6th  instant,  In  which  you  ask  whether 
it  is  permissible  to  continue  an  execution  sale  after  the  hour  of  2:00 
P.  M.  on  the  day  advertised  for  the  sale  to  take  place.  I  respectfully  refer 
you  to  Section  4523  of  the  Compiled  Oeneral  Laws  of  Florida  1927,  which 
provides  that  the  sale  shall  continue  from  day  to  day  until  the  property 
is  disposed  of. 

I  respectfully  sugg^t,  however,  that  you  confer  with  the  Attorney 
for  the  Judgment  creditor,  and  take  his  advice  In  the  matter. 

March  8,  1»35. 

CRIMINAL   PROCEDURE,    COSTS 

Dear  Sir-' 

Replying  to  your  favor  of  March  4th.,  I  beg  to  advise  that  the  law 
provides  for  certain  definite  items  of  cost  to  be  charged  against  the 
defendant  in  a  criminal  case,  and  Section  8475  reaulres  that  In  Eill  cases 
of  conviction  for  crime  the  costs  of  prosecution  shall  be  included  and 
entered  up  in  the  judgment  rendered  against  the  convicted  person.  In 
view  of  the  law  I  do  not  know  of  any  authority  for  an  officer  to  omit 
an  item  of  cost. 

January  29.  1939. 

CRIMINAL  PROCEDURE— INCLUDINO  COST  OF  JURY   IN 
ASSESSMENT  OF  COSTS  AGAINST  DEFENDANT 

Dear  Sir-- 

I  am  in  receipt  of  your  letter  of  the  2 1st  Inst.,  making  inquiry 
whether  the  cost  of  a  jury  should  be  assessed  against  a  defendant  in 
criminal  proceedings  in  the  County  Judge's  Court, 

In  reply  your  attention  is  called  to^^ction  3,  Chapter  10.167,  Laws 
of  Florida,  Acts  of  1925,  now  Section  4467.  Compiled  General  Laws  of 
Florida,  1S27.  requiring  the  County  Judge  to  draw  from  the  Jury  box 
the  names  of  twelve  persons  to  serve  as  jurors  for  the  term.  The  jurors 
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in  such  cases  axe  ptud  by  the  County  for  the  term  of  Court  served  by 
them,  and  in  my  opinion  the  coat  of  the  jury  is  not  chargeable  against 
parties  defendant  under  this  procedure. 

When  a  defendant  is  convicted  the  Jury  may  take  into  consideration 
in  fixing  the  amount  of  fine  the  necessity  for  paying  the  Jury  which 
tried  the  case,  but  the  jury  fees  should  not,  in  my  opinion,  be  tEkxed 
as  Court  costs. 

October   19,   1936. 

LOTTERIES — SUIT  CLTTBS 

Dear  Sir: 

1  am  in  receipt  of  your  letter  of  the  15th  instant  referring  to  my 
letter  of  April  24.  1934,  to  Hon,  A.  P.  Buie,  State  Attorney,  with  reference 
to  suit  clubs  from  which  I  assume  you  have  before  you  a  copy  of  said 
letter.  You  state  you  have  a  set  up  that  is  a  little  different  from  the 
case  mentioned  in  the  above  letter.  You  also  outline  the  suit  club  method 
employed  in  yoiir  Jurisdiction  and  make  inquiry  as  to  the  legality  of 
the  same. 

In  studying  the  outline  given  by  you  it  appears  that  the  same  is 
not  entirely  complete.  You  state  that  the  club  may  consist  of  any  number 
of  members,  each  of  whom  pays  to  the  operators  $1.00  down  and  SI. 00 
a  week  for  twenty-four  consecutive  weeks,  making  a  total  of  $25.00  paid 
by  each  member  for  which  he  may  buy  a  suit  of  clothes  or  any  other 
merchandise  of  like  value,  and  there  seems  to  be  no  question  of  the 
quality  of  the  merchandise  or  its  value;  that  the  operator  gives  each 
member  a  card  bearing  a  number  from  1  to  100;  that  a  drawing  is  held 
during  each  week  for  the  24-week  period  and  the  member  or  members 
whose  number  is  drawn  receives  a  suit  or  other  merchandise  of  the 
value  of  $25.00:  that  if  any  member  desires  to  stop  payment  before  the 
total  of  $25.00  is  paid  Ln.  he  will  receive  a  credit  of  the  amount  paid 
in  or  may  choose  such  merchandise  as  he  desires  of  the  value  of  the 
money  paid.  Your  statement  is  not  clear  as  to  whether  the  members 
failing  to  receive  a  suit  of  clothes  during  the  24  weeltly  drawings  re- 
ceive the  value  of  their  payments  during  thase  weeks.  Neither  is  it  clear 
as  to  whether  the  ones  who  are  successful  in  the  drawings  are  required  to 
continue  payments  aftsr  drawing  a  suit.  This  demonstrates  the  difficulty 
of  giving  a  complete  picture  of  any  particular  set  up.  Furthermore,  there 
may  be  various  methods  pursued  with  reference  to  suit  clubs  throughout 
the  State  and  possibly  within  the  same  cities  where  such  cities  are  as  large 
as  that  in  which  you  reside.  In  this  situation  I  feel  a  hesitancy  in  under- 
taking to  give  an  opinion  with  reference  to  various  methods  that  may  be 
adopted  by  the  operators  of  suit  clubs  other  than  the  expressions  given 
by  this  office  in  the  above  mentioned  tetter  to  Hon.  A.  P.  Buie,  I  will, 
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therefore,  suggest  after  studying  the  particular  set-up  or  set-ups  within 
your  jurisdiction  if  in  your  judgment  you  find  the  law  is  being  violated, 
or  is  probably  being  violated  with  reference  to  lotteries  or  with  reference 
to  fraud,  it  would  be  well  to  test  the  matter  out  in  Court  and  secure 
a  judicial  determination  of  the  same. 

For  your  assistance  in  such  matter  your  attention  is  called  to  the 
requisites  or  elements  of  lotteries  which  seem  to  be  as  follows; 

1.  The  disposition  or  awarding  of  property  or  something  of  value. 

2.  The  awarding  or  disposition  of  this  property  must  be  made 
upon  a  contingency  which  Is  determined  by  lot  or  by  chance. 

3.  That  the  award  or  disp<»ition  of  property  must  be  made  to 
a  person  who  has  paid  a  valuable  consideration  for  the  chance  of  win- 
ning the  award  or  property. 

This  latter  element  Involves  the  hazarding  of  something  of  v^ue 
upon  the  chance  of  winning. 

October  21.  1936. 

AID  TO  WORLD  WAR  VETERANS  AND  CHILDREN— CHAPTER  17474 

OP  1935 

Dear  Sir: 

Replying  to  your  favor  of  October  24th..  in  which  you  aak  to  be 
advised  whether  or  not  under  stated  circumstances  the  daughter  of  a 
deceased  War  Veteran  is  entitled  to  and  may  receive  aid  under  the 
provisions  of  Chapter  17474,  Acts  of  1935,  Laws  of  Florida,  permit  me 
to  say,  by  reference  to  Section  2  of  said  Act  we  find  the  following  pro- 
vision : 

"SECTION  2.  All  sums  appropriated  and  expended  under  this  Act 
shall  be  used  to  pay  matriculation  fees,  board  and  room  rent,  and  buy 
books  for  the  children  of  deceased  Veterans,  as  above  deflned  and  limited. 
'that  is  to  say  in  Section  1),  who  are  between  the  ages  of  16  and  22  years 
and  who  are  in  attendance  at  a  State  educational  or  training  institution 
of  a  secondary  or  college  grade,  provided,  that  no  tuition  shall  be  charged 
to,  or  paid  by  the  children  benefited  hereby.  Sums  provided  hereby  shall 
be  paid  out  on  vouchers  signed  by  the  governing  authorities  of  th« 
institution  in  which  such  child  is  in  attendance,  and  such  Board  shall 
determine  the  eligibility  for  the  benefits  thereof". 

You  will  observe  from  the  provisions  of  Section  2  that  the  govemmg 
authority  of  the  college  or  training  institution  is  vested  with  the  power 
of  determining  the  eligibility  of  a  particular  student  to  the  benefits 
provided  for  by  the  Act. 
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Section  1  of  the  Act  in  part  reads  as  follows,  to-wlt: 

"It  is  hereby  declared  to  be  the  policy  of  the  State  of  Florida  to 
provide  educational  opportunities  at  State  expense  for  children,  either 
of  whose  parents  entered  the  military,  navy,  marines  or  nurses  corps 
service  of  the  United  State  from  the  State  of  Florida  and  died.  Hn  that 
service  or  from  injuries  sustained  or  disease  contracted  therein)  between 
the  sixth  day  of  April  1917  and  the  second  day  of  July  1921.  both  in- 
clusive, and  for  such  children  of  such  parents  as  have  been  bona  fide 
residents  of  Florida  for  five  years  next  preceding  their  applying  for  the 
benefits  hereof,  subject  to  the  rules,  restrictions  and  limitations  hereof". 

It  appears  from  the  provisions  of  the  statute  quoted  above  that  the 
benefits  under  the  statute  were  intended  to  accrue  only  to  the  children 
of  parents  who  entered  the  military  service  from  the  State  of  Florida 
and  who  died  In  that  service,  or  from  injuries  sustained  or  disease  con- 
tracted therein  between  the  sixth  day  of  April  1917  to  the  second  day  of 
July  1921;  and  also  to  the  children  of  such  parents  as  have  been  bona 
fide  residents  of  Florida  for  five  years  next  preceding  their  applying  for 
the  benefite  provided  by  the  statute. 

If  the  deceased  Veteran  of  the  World  War  to  whom  you  refer  In 
your  letter  became  a  bona  fide  resident  of  the  State  of  Florida  on  or 
before  April  23rd.  1931,  and  died  as  a  result  of  injuries  sustained  or 
disease  contracted  between  the  sixth  day  of  April  1917  and  the  second 
day  of  July  1921.  both  inclusive,  and  died  in  this  State  on  April  23rd. 
1936,  it  is  my  opinion  that  under  the  provisions  of  the  statute  his  daughter 
would  be  eligible  to  receive  the  benefits  thereof,  provided,  the  governing 
authorities  of  the  college  determine  such  child  to  be  eligible  to  such  bene- 
fits, and  further  providing  that  in  the  appropriation  of  $4,000.00,  which 
is  provided  for  by  Section  4  of  the  Act  there  should  be  sufficient  funds 
to  pay  the  benefits  provided  for  by  the  Act. 


August  3,  1935. 

REGULATION   OF  SALE   OF  USED   CARS — CHAPTER    17113    OP    1935 

Dear  StT-- 

I  acknowledge  receipt  of  your  letter  of  the  2nd  inst.,  inclosing  tele- 
gram and  requesting  an  opinion  as  to  the  validity  of  House  Bill  Number 
634,  Chapter  17113  of  1935.  regulating  the  business  of  selling  used  motor 
vehicles  in  the  State  of  Florida. 

In  reply  I  beg  to  state  that  la  my  opinion  the  Act  is  valid  and 
authorizes  the  State  Motor  Vehicle  Commissioner  to  perform  the  duties 
therein  prescribed. 

"Every  law   found   on   the   statute   books   is   presumptively 
constitutional,    until  declared   otherwise  by  the   court,  and    an 
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officer  of  the  executive  department  of  the  eovemment  has  no 
right  or  power  to  declare  an  act  of  the  Legislature  to  be  uncon- 
stitutional, or  to  raise  the  question  of  its  constitutionality  with- 
out showing  that  he  will  be  injured  In  person,  property,  or  rights 
by  its  enforcement."  i  State  vs.  State  Board  of  Equalizers.  84 
Fla.  592.  94  So.  GSI.) 


October  30.  1936. 

APPOINTMENT  OP  GUARDIAN  FOR  WARD  OP  THE  FLORIDA 
HOSPITAL  FOR  THE  INSANE 

Dear  S^: 

Section  5913  of  the  Compiled  General  Laws  of  Florida  1927.  empowers 
the  County  Judges  of  this  State  to  appoint  guardians  of  persons  adjud^d 
insane  or  lunatic  domiciled  in  this  State,  whenever  it  appears  necessary 
and  proper,  and  such  guardian  shall  have  and  exercise  the  same  powers 
and  duties  over  and  concerning  the  persons  and  property  of  such  insane 
persons  and  lunatics  as  may  be  by  law  had  and  exercised  by  guardians  of 
infants,  and  the  County  Judges  shall  have  and  exercise  the  same  powers 
touching  such  guardians  and  the  property  of  such  insane  persons  and 
lunatics  as  may  be  by  law  had  and  exercised  touching  the  guardians 
and  the  property  of  infants. 

It  is  to  be  observed  that  the  necessity  for  such  appointment  must 
exist  as  a  prerequisite  to  the  exercise  of  such  power.  It  is  my  opinion 
that  such  necessity  may  exist  with  relation  to  the  powers  and  duties  to 
be  exercised  over  and  concerning  the  persons  adjudged  insane  or  lunatic. 
without  the  necessity  for  the  exertion  of  such  powers  and  duties  over 
the  property  of  such  insane  persons  and  lunatics,  and  that  the  necessity 
for  the  exercise  of  powers  and  duties  by  guardian  over  the  property  of 
such  insane  persons  and  lunatics  may  exist  without  the  necessity  tor  the 
exercise  of  powers  and  duties  over  the  persons  of  such  insane  persons 
and  lunatics. 

If  an  indigent  person  Is  adjudged  insane  and  committed  to  ttae- 
Plorida  Hospital  for  the  Insane,  there  can  hardly  be  any  necessity  for 
the  appointment  of  a  guardian  to  exercise  powers  and  duties  over  such 
insane  person,  so  long  as  he  or  she  is  a  ward  of  the  State  in  the  Florida 
Hospital  for  the  Insane,  but  on  the  other  hand,  the  necessity  may  exist 
for  the  appointment  of  a  guardian  for  such  ward  to  have  and  exercise 
powers  and  duties  over  and  concerning  the  property  of  such  ward. 

In  your  letter  of  the  28th  instant,  you  state  that  some  two  years 

ago  Mi^.  .  resident  of  Washington   County,   was   committed 

to  the  Florida  State  Hospital  for  the  Insane;  that  she  was  not  living 
with  her  husband  at  the  time  of  her  commitment  to  the  hospital,  but 
that  they  were  not  divorced;  that  since  her  commitment  to  the  hosplal 
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her  hiisband  was  killed  in  Jackson  County  by  a  truck  owned  by  the 
Kenney  Lumber  Company  of  Blountstown;  that  insurance  was  carried 
on  the  truck,  and  that  the  insurance  company  and  Kenney  Lumber 
Company  desire  to  pay  any  moneys  which  may  be  recovered  over  to 
some  guardian  for  Mrs. and  her  child. 

The  point  on  which  you  wish  to  be  advised  is  the  proper  venue  for 
the  appointment  of  such  guardian. 

Under  the  circumstances  and  assimiing  that  the  domicile  of  Mrs. 
at  the  time  she  was  committed  to  the  Florida  Hospital  for  the 


Insaiie  was  in  Washington  County,  it  is  my  opinion  that  you  as  County 
Judge  of  Washington  County  under  the  authority  of  Section  5913  of 
the  Compiled  General  Laws  of  Florida,  have  the  power  and  authority 
to  appoint  a  guardian  to  have  and  exercise  powers  and  duties  over  and 
concerning  the  property  of  Mrs,  . 


November  6,  1936. 

CHIROPODY— COMMERCIAL  SAUE  OF  CUSTOMARY  FOOT 

APPLIANCES 

Dear  Sir: 

Thti  is  in  reply  to  your  letter  of  November  3.  You  request  my  opinion 
as  to  whether  or  not  a  clerk  or  proprietor  in  a  store  which  sells  foot 
appliances,  who  tells  his  customers  what  is  wrong  with  their  feet  and 
prescribes  the  appliances  to  correct  the  condition,  violates  the  provisions 
of  Chapter  15911.  Laws  of  Florida,  Acts  of  1933.  In  other  words,  does 
the  clerk  or  proprietor  in  such  a  store  practice  chiropody  as  defined  in 
said  statute  without  a  license?  The  further  question  arises  as  to  whether 
or  not.  even  though  such  action  on  the  part  of  the  clerk  or  proprietor 
may  come  within  the  definition  of  chiropody,  such  acts  are  exempt  under 
the  provisions  of  Section  5  of  the  Act. 

Section  1  of  Chapter  15911  reads  as  follows: 

"Section  1.  DEFTNTTION.— Chiropody  shall  mean  the  diag- 
nosis, medical,  surgical,  palliative,  and  mechanical  treatment  of 
ailments  of  the  human  foot  or  leg,  except  the  amputation  there- 
of: and  shall  include  the  use  and  prescription  of  local 
anesthetics." 

Section  5  of  Chapter  15911  reads  as  follows: 

"Section  5.  This  Act  shall  not  apply  to  licensed  physicians 
or  suTKCons  in  this  State  nor  to  surgeons  of  the  Anny,  Navy, 
and  FubUc  Health  Service,  when  in  actual  performance  of  of- 
ficial duties,  nor  to  the  commercial  sale  of  the  customary  foot 
appliances  in  retail  stares."     (Italics  ours  J 
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Under  date  of  November  5,  1934,  I  rendered  an  opinion  dealing  with 
the  right  of  a  person  selling  orthopedical  foot  appliances  to  massage 
the  feet  of  his  customers  and  protect  same  by  bandages  and  adhesive 
felt  while  awaiting  the  delivery  of  appliances  from  the  manufacturer. 
I  stated  in  that  opinion  the  following: 

"In  my  opinion  massaging  the  feet  and  protecting  them 
with  bandages  and  adhesive  felt,  even  though  for  temporary 
relief  while  waitmi!  for  the  manufacture  of  the  appliances  being 
sold,  constitute  the  practice  of  chiropody  under  the  above  quoted 
statute,  and  do  not  come  within  the  exemptions  of  Sections  5  of 
said  Act." 

It  is  readily  apparent  that  there  are  many  border-line  cases  which 
arise  from  time  to  time.  The  Legislature  has  seen  fit  In  Section  5  of 
Chapter  15911  to  specifically  provide  that  the  Act  shall  not  apply  to 
the  commercial  sale  of  customary  foot  appliances  in  retail  stores.  I  do 
not  believe  that  it  was  the  intent  of  the  Legislature  to  completely  exempt 
all  persons  engaged  in  the  commercial  sale  of  foot  appliances  from  the 
provisions  of  the  Act  so  as  to  make  it  lawful  for  them  to  engage  genersOly 
in  the  practice  of  chiropody.  I  believe  that  the  Legislature  intended  that 
the  activities  of  such  persons  should  be  confined  within  the  particular 
field  of  selling  appliances.  It  would  therefore  be  my  opinion  that  such 
persons  are  exempt  from  the  provisions  of  the  Act  only  insofar  as  it  Is 
necessary  to  enable  them  to  engage  in  the  commercial  sale  of  ciistomary 
foot  appliances.  It  is  my  opinion,  however,  that  when  persons  so  engaged 
confine  their  activities  to  selling  such  appliances  they  must  necessarily 
have  the  right  to  recommend  to  the  customers  particular  types  of  ap- 
pliances for  various  conditions.  If  this  were  not  the  case  the  legislative 
exemption  would  have  been  a  nullity  and  it  would  be  unlawful  for  the 
store  selling  such  appliances  to  do  any  more  than  display  them  on  the 
counter. 

Prom  what  I  have  said  it  Is  apparent  that  each  case  must  be  judged 
on  its  own  merits.  The  line  separating  sales  talk  from  a  diagnosis  Is  not 
clear  cut  and  it  is  impossible  to  state  any  general  rule  for  the  determina- 
tion of  all  cases. 


October  31.  193«. 

OFFICERS — COMMISSION  EVERGLADES  NATIONAL  PARK 
COMMISSIONERS 

Dear  Sir-- 

I  am  in  receipt  of  your  letter  of  the  28th  instant  making  inquiry  if 
members  of  the  Everglades  National  Park  Commission  should  be  com- 
missioned or  if  a  formal  letter  notifying  them  of  their  appointment  will 
suffice. 
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In  reply  your  attention  Is  called  to  the  decision  of  our  Supreme 
Court  in  the  case  of  State  v.  Sheats,  78  Pla.  583.  83  So.  508,  in  which 
tlie  Court  held  "the  term  'office'  embraces  the  idea  of  tenure,  duration, 
and  duties  in  exercising  some  portion  of  the  sovereign  power,  conferred  or 
defined  by  law  and  not  by  contract".  The  Court  in  said  decision  dis- 
tin^shes  between  an  office  and  employment  and  stated  that  an  em- 
ployment does  not  authorize  the  exercise  of  any  sovereign  power  or  any 
urescribed  independent  authority  of  a  governmental  nature;  and  this 
constitutes  perhaps  the  most  decisive  difference  between  an  employment 
and  an  office  and  between  an  employee  and  an  officer. 

Sections  1756  (1>  to  1756  '20»,  Compiled  General  Laws  of  Florida. 
1936  Supplement,  relate  to  the  Everglades  National  Park  Commission 
providing  for  its  creation  and  specifying  its  powers  and  duties.  You  will 
note  also  that  the  Commission  is  authorized  to  acquire  title  to  lands  in 
the  name  of  the  State  and  convey  same  and  is  given  the  power  of 
eminent  domain  and  authority  to  employ  an  attorney  to  prosecute  and 
defend  any  action  in  which  the  State  or  said  Commission  may  be  B 
party. 

In  my  view  the  members  of  the  Everglades  National  Parte  Commis- 
sion are  officers  under  the  law  and  not  employees.  It  is  my  opinion, 
therefore,  as  officers  the  said  members  of  the  Commission  should  be 
commissioned  as  other  officers 


November  9,   1936. 

SURETY  BOND— RELEASE  OF  LIABILITY  UNDER 

Dear  Sir: 

THIS  is  in  reply  to  your  letter  of  October  30,  with  enclosed  copy  of 
minutes  of  special  meeting  of  the  Commissioners  of  Suburbs  Beautiful 
Special  Sanitary  District,  You  request  my  opinion  as  to  whether  or  not 
the  Commissioners  cf  Suburbs  Beautiful  Special   Sanitary  District  have 

authority  to  release ,   former   Commissioner   of  the  District. 

from  any  and  all  liability  for  further  accounting  lor  funds  in  the  manner 
set  forth  in  the  resolution  described  in  the  copy  of  the  minutes  of  said 
special  meeting. 

The  right  to  execute  such  a  release  is  limited  by  the  following  pro- 
vision contained  in  Section  6300,  Compiled  General  Laws  of  Florida,  1927: 

■'Provided,  no  company  shall  be  released  of  its  liability  upon 
any  such  bond  by  reason  of  the  fact  that  the  books  and  accounts 
of  the  principal  have  been  examined  and  approved  as  correct  by 
the  proper  authorities,  when  in  "fact  there  has  been  a  breach  of 
said  bond  and  a  loss  accruing  from  said  breach." 
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It  is  therefore  my  opinion  ttiat  no  release  which  might  be  granted 
could  affect  the  liability  of  the  surety  company  If  in  fact  there  had 
been  a  breach  of  the  condition  of  the  bond  and  a  loss  accruing  from 
said   breach. 

November  25,  1938. 

RAILROADS— GRANTS 

D^ar  Sir- 

Upon  receiving  your  letter  of  November  24th,  I  made  further  inquiry 
concerning  the  acreage  per  mile  granted  to  the  South  Florida  Railroad, 
and  also  to  the  Jacksonville.  Tampa,  and  Key  West  Railroad. 

I  find  that  the  grants  were  not  contained  In  the  charters  themselves. 
but  were  otherwise  provided  for.  In  regard  to  the  South  Florida  Rail- 
road the  Legislature  of  Florida  in  1883  enacted  Chapt«r  3491.  which 
referred  to  a  previous  contract  entered  into  by  the  South  Florida  Kail- 
road  with  the  Trustees  of  the  Interna!  Improvement  Fund,  and  which 
also  referred  to  a  previous  grant  of  land,  and  confirmed  said  grant.  The 
question  of  acreage  per  mile  was  specifically  provided  for  In  that  Act 
m  the  following  words: 

"Sec.  17.  That  if  there  should  be  any  deficiency  In  the 
grant  of  land  made  to  said  company  under  and  by  virtue  of 
the  laws  of  this  State  and  by  the  contract  of  the  present  corpora- 
tion with  the  Trustees  of  the  Internal  Improvement  Fund,  then  it 
shall  be  the  duty  of  the  TrusteeB  of  the  Internal  Improvement 
Fund  to  make  up  said  deficiency  until  a  total  of  three  thousand 
eight  hundred  and  forty  acres  Is  conveyed  to  said  company  for 
each  and  every  mile  of  road  graded,  cross- tied,  ironed,  equipped 
and  operated;   •  •  •" 

In  regard  to  the  Jacksonville,  Tampa,  and  Key  West  Railroad,  the 
grants  were  made  pursuant  to  an  Act  of  the  Congress  of  the  United 
States  of  May  17,  1856,  which  Act  granted  "every  alternate  section  of 
land  designated  by  odd  numbers,  for  six  sections  in  width  on  each  side 
of  each  of  said  roads  and  branch." 

The  deeds  which  I  referred  to  In  my  letter  of  November  20th  were 
made  pursuant  to  this  Act  of  Congress. 

For  your  information  I  am  enclosing  under  separate  cover  the 
Twenty-Third  Biennial  Report  of  the  Land  and  Field  Note  Divisions  of 
the  Department  of  Agriculture.  This  Act  of  Congress  is  set  forth  at  page 
15  ot  the  Report. 

The  early  history  of  the  development  of  railroads  in  this  State  is  an 
interesting  subject.  I  believe  that  your  stat«ment  as  to  the  reason  the 
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Plant  System  dropped  the  South  Florida  Railroad  Company  Charter  In 
favor  of  the  Jacksonville,  Tampa,  and  Key  West  Charter,  is  borne  out  by 
the  information  above  stated.  The  South  Florida  Railroad  under  the 
statute  of  1883  obtained  3.840  acres  per  mile,  while  under  the  Act  of 
Congress  I  believe  the  acreage  would  total  about  6,000  acres  per  mile 

I  hope  this  is  the  information  you  are  seeking. 


November  28,  1936, 

OFFICERS — MUNICIPAL — COUNCELMEN— HOUJING    MORK    THAN 

ONE  OFFICE 

Dear  Sir-' 

I  am  in  receipt  of  your  letter  of  the  27th  instant  enclosing  com- 
munication from  Mr.  of  Pensacola,  Florida,  under  date  of 

the  28th  instant,  together  with  opinion  of  the  City  Attorney  under  date 

of  the  16th  inst,,  addressed  to  Mr, .  The  opinion  of  the  City 

Attorney  is  to  the  effect  that  Mr, could  not  accept  appointment 

to  the  Everglades  National  Park  Commission  without  forielting  his  posi- 
tion on  the  City  Council  of  Pensacola,  basing  his  opinion  on  his  con- 
clusion that  the  members  of  the  Everglades  National  Park  Commission 
are  under  the  law  officers  and  on  Section  4  of  Chapter  15,425,  Laws  of 
Florida,  Acts  of  1031,  reading  in  part  as  follows: 

"Members  of  the  Coimcil  shall  be  Qualified  electors  of  the 
City,  and  shall  not  hold  any  other  office,  except  that  of  notary 
public  or  member  of  the  State  militia.  A  member  of  the  Council 
ceasing  to  possess  any  of  the  qualifications  specified  in  this  Sec- 
tion, or  convicted  of  any  crime,  while  m  office,  shall  immediately 
forfeit  his  office." 

Answering  your  request  for  my  advice  in  the  premises,  I  beg  to  say 
in  my  opinion  the  opinion  expressed  by  the  City  Attorney  is  correct  and 
that  a  member  of  the  City  Council  of  Pensacola  would  forfeit  such  posi- 
tion upon  becoming  a  member  of  the  Everglades  National  Park  Com- 
mission. 

I  return  herewith  the  above  mentioned  letter  and  opinion  attached. 


December   23.   1936. 

DISTRIBUTION  OF  RECOVERED   BOND   FUNDS — CHAPTEE    16860 
ACTS  OF  1933— CITRUS  FRUIT  DEALERS 

Dear  Sir: 

This  is  in  reply  to  your  inquiry  of  December  1  concerning  the  dis- 
tribution of  the  proceed?  of  a  check  in  the  amount  of  $1000.00,  executed 
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by  the  United  States  Fidelity  and  Guaranty  Company,  in  settlement  of 
all  claims  arising  under  the  Cltnis  Dealers'  Bond. 

THe  statute  makes  no  specific  provision  in  r^ard  to  the  distribution 
of  such  funds  even  thoueh  it  is  conceivable  that  the  amount  of  claims 
which  might  arise  might  in  some  instances  exceed  the  amount  of  the 
bond.  Inasmuch  as  the  bond  is  payable  to  you  as  governor,  you  would 
be  the  only  proper  person  to  make  distribution. 


December  23,  1936 

USE  OP  GOVSaElNOR'8  NAME  IN  SUITS  ON  INDEMNITY  BOND 

Dear  Sir; 

I  am  in  receipt  of  your  letter  of  the  19th  Instant  relative  to  the 
use  of  your  name  as  Governor  in  suit  on  indemnity  bond  in  the  matter 
of  the  guardianship  of  Louis  Albert  Noble. 

In  reply  I  beg  to  say  that  since  the  papers  attached  show  that  the 
bond  in  Question  was  made  to  the  Governor  of  the  State  of  Florida  and 
his  successors  in  office,  it  would  be  proper  for  you  to  allow  the  use  of 
your  name,  as  Governor,  for  the  benefit  of  the  minor  party  involved. 


December  29,  1936. 

CHIROPODY— CONSTRUCTION   OP   RECIPROCITy   CLAUSE 

Dear  Sir: 

This  is  in  reply  to  your  request  for  my  opinion  as  to  the  proper 
construction  of  that  portion  of  Section  4  of  Chapter  15911.  Laws  of 
Florida,  Acts  of  1933.  which  reads  as  follows: 

"Upon  the  payment  of  a  fee  of  $50.00.  a  license  without 
examination  may  be  issued  to  any  person  licensed  to  practice 
chiropody  in  any  other  State  maintaining  equal  statutory  require- 
ments and  extending  the  same  reciprocal  privileges  to 
Chiropodists  of  the  State  of  Florida." 

You  particularly  request  my  opinion  as  to  the  proper  construction 
of  the  word  "may."  appearing  in  the  statutory  provision  above  set  forth. 
In    other    words,    is    the    word    "may"    permissive    in    its    effect    or 

is  it  mandatory? 

The  cardinal  principle  to  be  observed  in  construing  statutes  is  to 
ascertain  and  give  effect  to  the  legislative  intent.  It  ts  my  opinion  that 
the  Legislature  Intended  that  a  license  without  examination  should  be 
Issued  to  any  person  paying  the  required  fee,  who  has  been  licensed  to 
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practice  chiropody  in  any  other  State  maintaining  equal  statutory  re- 
Qulrenients.  and  extending  tlie  same  reciprocal  privileges  to  chiropodists 
of  the  State  of  Florida.  When  these  conditions  are  met,  it  is  my  opinion 
that  the  Board  must  issue  a  license. 

If  the  chiropodists  in  this  State  desire  to  protect  themselves  against 
an  influx  of  chiropodists  from  other  States,  they  should  apply  to  the 
Legislature  for  an  amendment  of  the  laws  relating  to  the  admission  of 
chiropodists  to  practice. 


INDEX 

Part  2 


Page 
Absentee  ballots  <See:  Klections) 
Adfnowledeements : 

Mortages.  husband  and  wife . ^ TfS 

Addressograph  (See:  Schools) 

Adjustment  Boards  (See:  Tax  Adjustment  Board) 

Adjutant  General: 

Appropriation  for  salary ............„_ . .. tiS 

Administration  (See:  State  Board  of  Administration) 
Advertisements:   <See:  Intoxicating  Liquors) 

County  Commissioners  to  advertise  for  purchases  exceeding  $300.00  235 

County  Commissioners  not  authorized  to  employ  Secretary  for 

advertising    purposes    - - . 232 

Advertising  Contracts  (See:  Taxation) 
Aeronautical  Lands: 

Cancellation  of  tax  liens  on  lands  acquired  by  pubUc  author! tiK    88 
Agricultural  Agents  (See:  Schools) 
Agricultural  College  Fund: 

Agricultural  and  Marketing  Board  (See:  State  Boatds  and 
Commissions) 

Alcohol  (See:  Intoxicating  liquors) 

Aliens  (See:  Conservation  and  Fresh  Water  Fish  and  Game 
Departments)     (See:  Elections) 

Fresh  water  fish  license,  boat  license - ,    BSS 

Homestead  exemption,  property  owned  by  wife  and  alien  husband    6fi 

Not  entitled  to  homestead  exemption _.„™,.,__~-..,^ H 

Ownership   of    property    , ... .. TM 

Analysts  (See:  Fertilizer) 

Appearance  bonds:  (See:  Taxation) 

Approval  and  acceptance  by  constable  ... — ..„, 37C 

Fees  not  authorized  to  Prosecuting  Attorney  for  estreature  321 

Appropriations:    Chapter  vn  395-422 

Adjutant   General    _ „ . . . 432 

Agricultural  College  Fund  „ .,., . ... 413 

Auto  Theft  Department  . 40S 

Beverage  Act „ — ,., „„ — „. 401 

Chapter  17,474  of  1935  .„ ., — .  tW 

Census  of  1935  _ ._..„.. 416 

Circuit   Judges   „ _ „._.  VIZ 

Conservation  Department — Wi 

821 


S22  BIENNIAL  REPORT  OP  THE  ATTORNEY   GENERAL 

Page 

Construction  of  words  "When  Available"  ...- 414 

Educational  aid  to  children  of  World  War  Veterans  421 

Employees  State  Superintendent  ol  Public  Instruction,  payment 

of   salaries   -^i -.^ „ 451 

Enforcement  Chain  Store  Act _ 398 

Enforcement  Slot  Machine  taxes 397 

Florida  Crippled  Children's  Commission  „ 502 

Florida  Securities  Commission,  traveling  expenses 620 

Forecasting  storms  and  weather  conditions 415 

Forestry   Department ^_,„y 406 

Free  text  booRs  „ _,™-.^..„„ 404 

Gasoline   taxes 421 

General  Appropriation  Act  of  1935,  Enforcement  Chain  Store  Tax  397 

Invoices  of  prior  bennium  _,„, . 413,  417 

Judah  P.  Benjamin  Memorial,  Gamble  Mansion ., 412 

Judicial  Department  _ . ._ 420 

Legislative   expense _..._.. ... ,„„^—  419 

Livestock  Sanitary  Board  „„, ..^.,,,^«_.._, ^„,. 499 

Milk  Control  Board .„„.....,... „ 407 

Motor  Vehicle  License  Department _ 403 

Operating  expenses  of  Beverage  Department  - 401 

Payment  of  delayed  Invoices  for  printing  constitutional  amend- 
ments   _ „..., 417 

Purchase  of  land  for  Guide  Meridian  and  Base  Parrallel  ;..„„ 419 

Be-appropriation  of  Federal  grants 400 

Relief  Act  for  Mrs.  Rose  Tyson  ^....,. ,.„ 417 

Schools _ ...<.„.v........ _ 416 

State  Board  of  Health  „ 406 

State  Employment  Board  „ ,„. _ „ __,...  405 

State  Planning  Board  , ^„,.. 408 

State  Prison  Farm  ^..^.^^^.^i^..^ ._...... 411,  418 

State  Road  Department „., „ 527 

State  Tuberculosis   Sanitarium   407 

Unexpended    balance    _ 405 

Archeology : 

Florida  Archeological  Survey  not  subject  to  gasoline  tax  47 

Architects: 

Fees  in  State  contracts  ....^ 525 

Plans  and  specifications  for  school  buildinsB  ..,„. _,..„..„.. 4S8 

Public   worts   contracts    ,,.^„.„ ,„,..-.  524 

Armistice  Day  CSee:  Schools) 

Army  and  Navy: 

Medical  officers,  examinations _ _ „ jl„,..  478 

Arrests:   (See:  Conservation  and  Presh  Water  Pish  and  Game 
Department ) 

By  employees  of  Forestry  Department  ,..„,„ ,-..„, 549 

Police  officers  of  Florid  State  Hospital  ,._ „. 767 


BIEa«4IAL   REPORT  OP   THE   ATTORNEY    GENERAL  823 

Page 
Assessments : 

Joint  Interest  In  homestead — ~ —  3M 

Assistant  State  Attorneys;  (See:  Courts) 

Attorneys:     <See:  Schools)     (8ee:  State  Board  of  AcbnlnistratitKa} 

County  officers  paying  for  legal  advice  - 230 

Employment  by  State  Board  of  Examiners  of  Nurses  tt< 

Auditors 

Authority  of  County  Commissioners  to  employ  . — 321 

Audits : 

Comptroller,  Broward  Coimty  Port  Authority TW 

Automatic  Music  Machines  <See:  Taxation) 
Automobiles;   tSee;  Motor  Vehicles) 

Weapons  carried  in  .____  TU 

Automobile  Agencies  (See;  Taxation) 
Auto  Theft  Department: 

Appropriation   for _. — . — ^ 40S 

Automobile  Tire  and  Tube  Dealers  (See:  Taxation) 
Auto  Transportation  Companies  «Se€:  Motor  Vehicles) 

(See:  Taxation) 
Autopsies: 

Florida   State   Hospital   ..~ ^™ ■. ...-» 770 

B 

Bail  bonds: 

Acceptance  and  approval  _. _..,^.,„,„..,„.,.,„  39S 

Approval  by  Clerk  Criminal  Court  ^^^. «_„ ......._...„.  87© 

Citation  of  statutes   . — - — . 79S 

Payment  by  surety  after  death  of  principal  _.,.„, „ 8Qt 

When  accused  entitled  to  ...„ ....__:_„.„,.___4-_.. 3W 

Bailiffs: 

Payment  for  meals  when  accompanying  jury  „, „ , Mt 

Ballots  (See:  Elections) 
Ballot  boxes  (See:  Elections) 

Banks  and  Banking:     Chapter  IV  282-298 

(See  Coimty  Depositories)   (See:  State  Board  of  Administration) 

(See:  Taxation) 
Depository  of  public  funds: 

Exemption  from  seecurity  of  certain  deposite  „.._.„  38S 

Securities  for  public  deposits  _„, ,„„_«.™„»™».^. »™  US 

Security  acceptable _ „,„ „ „..  SM 

Miscellaneous : 

Change  of  common  stock  to  preferred  stock  __. __-  293 

Quorum  at  meeting  of  share  holders    .„ . 292 

Investment  of  trust  funds  ,.-......,„„..,...,. „„ ,.._ .„,„..„,„  M7 

Investments   ._ ,„,..,_.^..„,„,_t.„„ „,.,  3M 

Liability  of  stockholders  Morris  Plan  Bank 1 \„ ^ 

Morris  Plan  Banl^ _ ...„ ..._„...  7B< 


824  BIENNIAL  REPORT  OF  THE   ATTORNEY  GENERAL 

Page 

Prtferred   claims „ . 292 

Reduction  of  capital  below  minimum  ,..,.,..., „ „ 293 

Reorganization,  preferences „.*,..^„^„„  296 

When  reorganized  qualified  to  continue  in  business . 29S 

Power  to  pledge  assets: 

Pledge  of  assets  by  National  bank  to  secure  deposits  288 

Stock  owned  by  R,  F.  G.  exempt  from  intangible  personal 

property   tax .....'. 69 

Bankruptcy  (See:  Corporations) 
Bank  night; 

Lotteries    802 

Barbers:    (See:  State  Boards  and  Commissions)  i 

Fee  for  restoration  of  certificate  . _ — . :  498 

Hazardous  occupation  „ ™.^i...™..^,,««.i.,^,..  621 

Bass  (See:  Black  bass) 
Beer  iSee:  Intoxicating  liquors) 
Beauticians   <See:  Beauty  Culture) 
Beauty  Culture:   fSee:  Taxation) 

Beauticians,  hazardous  occupation  621 

Teaching  in  school  for  Deaf  and  Blind      466 

Vocational  schools - 516 

Beauty  Parlor  (See:  Taxation) 

Beverages  (See:  Intoxicating  liquors)    (See:  Taxation) 

Biologicals: 

Sale  by  drug  stores  not  registered  .,, , MO 

Birth  Certificates:     (See:  State  Boards  and  Commissions) 

Copies    — - - - .- 481 

Pees  for  certified  copies  _ 484 

Black  Bass:  (See:  Trout) 

Restaurants  seirving ; 861 

Sale  or  shipment  ..._. _ 6S0 

Blind: 

No  Pension  Act  provided 729 

Board  of  Administration:     <See:  State  Board  of  Administration) 
Board  of  Barber  Examiners:  (See:  State  Boards  and  Commissions) 
Board  of  Commissioners  of  State  Institutions:  (^e:  State  Boards 

and  Commissions) 

State  Prison  Farm,  convict-made  goods  „.,„„ 772 

Boards  and  Commissions: 

Florida  Crippled  Children's  Commission: 

Care  and  treatment  of  harelip  and  cleft  pallate.  etc 502 

Board  of  Control:   (See:  State  Boards  and  Commissions) 

Employee,  injuries  while  traveling,  compensation  529 

Boats :  ( See :  Conservation  and  Fresh  Water  Fish  and  Game 
Departments) 

Pishing  licenses    .... .... ,„ ...642.  652,  856 

Slot   m ach Ines    .. ^., .. .,„^„..„,,„,., „.v.i.„i^4w^>i,*iv„*_, 736 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL  825 

Page 
Bonds:    (See:  Appearance  Bonds)    (See:   Ball  Bonds)    (See:   Citrus 
Fruit  Commission)  (See:  Elections)  (See:  Pine  and  Cost)  (See:  In- 
surance and  Sureties)  (See:  Schools)   (See;  State  Board  of  Admin- 
istration) (See:  Taxation) 

Cancellation ..„. „.K„.n__v.^_.,: , 4B 

County,  interest  after  maturity ..™, .„„„..^ „, 885 

Everglades  Drainage  District,  registration     ...„ „„..i^,i,„.— .  779 

Farmers'  markets 71* 

Homestead  exemption  not  applicable  to  outstanding  — _.    8S 

Return  when  deposited  with  State  Treasurer  when  received  by 

County  lor  delinquent  taxes 96  f 

Security  for  R.  F.  C.  loans  ...„ .., . .'-•■ — -v^-    *<•  ' 

Use  of  in  tax  redemption  , .„,... .«-™™„    W 

Bonds  and  Endowment  Bond:  (See:  Insurance  and  Sureties) 
Bond  estreatures: 

Fees  not  authorized  to  Prosecuting  Attorney „.„,.„^ 311 

Bonds.  Fine  and  Costs: 

Re-arrest  for  failure  to  comply  with  ...„„_. „„,_„„... M7 

Boot  Repair  Shop:  (See:  Taxation) 

Borrowing:  (See:  Schools)  (See:  State  Board  of  Social  Welfare! 

Broward  County  Port  Authority 

Audit  by  Comptroller „ _,  TtB 

Budget  Commission:   (See:  County  Officers) 
Budgets;  (See:  County  Officers) 

Busses:  (See  State  Boards  and  Commissions.  Motor  Vehicle 
Department) 


Candidates:   (See:  Elections) 

Canners:   (See:  Citrus  Fruit  Commission) 

Cattle  Districts: 

Redistricting  by  County  Commissioners 334 

Cattle  Fever  Tick:    (See:  Conservation  and  Fresh  Water  Pish  and 

Came  Departments.  Hunting) 
Census: 

Appropriation  for      „ . . „___._  419 

Chain  Stores:   (See:  Taxation) 
Charged  Water:  (See:  Taxation) 
Charters:  (See  Corporations) 
Chiropractic : 

Requirements  of  applicant  for  examination  . ,„„. 587 

Chiropody: 

Commercial  sale  of  customary  foot  appliances  , ,„ 814 

Construction   of   reciprocity   ,  , „   ,     ,  ,       BIS 

Chi ro- tensors  Mutual  Protective  Association: 

Barbers  and  beauticians,  hazardous  occupation      .„.___„ .,  621 

Churches : 

Distance  from  sale  of  intoxicating  liquors „-„„ 314 
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Slot  machines,  operation  distance  .„„.. ^ 730 

Tax   exemption „ 56 

Circuit  Judges:  (See;  Courts) 

Cities  and  Towns:  «See:  Intoxicating  liquors)  (See:  Schools) 
(See:  Taxation  1 

Authority  to  prohibt  seining  in  City  limits  _ 636 

Auto  transportatoin  tax,  distribution  to 44 

Convicts 700 

Councilman  holding  more  than  one  office  818 

Elections,  amendatory  statutes 697 

Exemption  from  tax  on  property  leased  to  County  for  Court 

House  site   .*„ 70 

Homestead  exemptions  in,  amount  of  property   72 

Homestead  exemption  on  property  outside  of  74 

Homestead,   extent   of  property  - - 787 

Ijcense  fees  from   holders  of  rented  stalls  in  State  Farmers' 

Markets 514 

License  fees  for  hotels  and  restaurants  „._ 493 

Lunatics,  restoration  „ - —  763 

Peddlers    _ - - 696 

Police  serving  process  and  warrants  beyond  City  limits  — 697 

Power  of  Governor  to  suspend  officers  of  City  of  Key  West 693 

PubUc  Works  for  promotion  of  health  - 474 

Regulations  as  to  intoxicating  liquors 312 

Removing  buildings  from  tax  certificated  lands  foreclosed  by. .    89 

Residence   „ - . - 701 

Securities,  amount  , , 617 

Special  or  local  laws  ..v.. .^_..„„ , „ 695 

Workmen's   Compensation,  rejection  by 536 

Citizens  and  Citizenship:   (See:  Elections) 

Restoration   to  convicts ~ 699 

Civilian  Conservation  Camps,  members   (See:  Elections) 

Citrus  Fruit  Commission: 

Application  of  law  to  canners  593 

Casual  buyer  defined  — 691 

Disbursement  of  collection  on  bond 598 

Distribution  of  recovered  bond  funds 818 

Inspection,  grade  and  maturity  718 

Inspectors,  Workmen's  Compensation 594 

Liability  for  citrus  fruit  dealers',  bond  for  assessment  „ ^., 588 

Licenses  and  bond,  continuation  „ ^ 590 

Members,   expenses   ._. 591 

Scope  of  dealer's  bond  ,„. _ 589 

Travehng  expense  of  members,  overhead  589 

Civil  Court  of  Record: 

Reporter   for  ._ „ _ „ 690 

Clergymen : 

Exemption  from  ferry  toll  „ 75* 
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Clerk  Circuit  Court:  (See:  County  Officers) 

Bill  in  equity  to  determine  to  whom  balance  of  payment  on  tax 
sale  certificate  to  be  made  .— . — ..»    83 

Payment  of  attorney  for  legal  advice  — „ S20 

Colleges:  (See:  Schools) 

Workmen's   Compensation    _ — ~ 536 

Commercial  Feeding  Stuffs: 

Form  of  analysis  tag ... , .. 781 

Tag  or  label   -,-, . . -^ 719 

Commercial  Fertilizer: 

'Distribution  of  fees  collected  _ — 782 

Commissioner  of  Agriculture:  (See:  Citrus  Fruit  Commission) 

Issuing  bonds  for  State  Marketing  and  Cooling  Plant .„ 784 

Commissioners  of  Deeds: 

Seal,  form   ,.. . 788 

Committing  Magistrate: 

Pees   . ., .. :■ _ „^.. _„ 218 

Common  Carriers: 

Exemption  from  Workmen's  Compensation  Act  .„ ,.  531 

Communism : 

No  statute  relating  to 756 

Compensation:    (See:    State   Boards   and   Commissions,   State    Plant 

Board)    (Workmen's  Compensation) 
Compensation  Insurance; 

State  Board   of   Social   Welfare   _ . ....... 579 

Comptroller:   (See:  Taxation) 

Approval  for  transfer  of  County  funds  „ ....  229 

Audit  of  Broward  County  Port  Authority ..^ 786 

Foreclosure  tax  liens  „ _.......„„„,..,.... H 

License   tax  law.  enforcement 13 

Not  authorized  to  endorse  requisition  for  payment  of  jurors  unless 
made  by  Clerk  Circuit  Court ._..-. „. ^. ^_ „...  356 

Requisition  upon,  for  jurors  fees  . 279 

Concealed  Weapons: 

Confiscation,  return . 799 

Search  and  seizure  _ „ TH 

Conditional  Sates:  (See:  Taxation) 
Congenital  Cataract: 

Treatment _ „..  583 

Contractors: 

Liability  for  employees  of  sub- contractor  533 

Contractors  Public  Works:  (See:  Taxation) 
Contracts : 

For  Hire  license,  carriers  of  United  States  mail  „ 561 

Conservation  and  Pl-esh  Water  Fish  and  Game  Departments. 
Chapter  XI 62&-668 

Dealers  license  _... «Bl 
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Fresh  Water  Fish: 

Black  bass,  sale  or  shipment , .„. „,^-_.,e— ,,,».v 660 

Co-partnership    - - 656 

Chapter   17012   of   1935   construed.  Lake   Okeechobee,  St. 

Johns  County 641 

Dealers  licenses,  aliens,  boat  license  _ ...^ 6S6 

Fresh  and  salt  water  defined  f.«^,„M«.-^ 651 

Licenses,  fresh  water  minnows _._,. ....i_^._^. 855 

Restaurant  serving  black  bass  .^^ ..»„.w~,.iv», ,. —  861 

Transfer  of  funds  from  Conservation  Department  to  Game 

and  Presh  Water  Pish  Department  660 

Trout,  closed  season,  sale  when  frozen  . 655 

Welatea  Game  and  Pish  Hatchery 657.  658 

Hunting: 

Deer,  construction  of  statutes  829 

Deer,  Special  Acts  _ 631 

Pairs  and  expositions,  dioramas , 632 

Game.  Citrus  Coimty.  open  season  „ 627 

Kilbng  in  areas  infested  with  cattle  fever  tick „^,__,.,,._„....  628 

Open  season  on  deer,  arrest  of  citizen  from  out  of  County  ....  628 

Possession  of  game  from  foreign  countries - 661 

Refuges ..^„_v,...,,„„_.„ .,,.  630 

Refund  of  hunting  license  monies  627 

Separation  of  departments „ 630 

Miscellaneous : 

Boat  license,  craw  fish,  transportation  from  Bahamas 665 

Conservation  Department,  powers  of  agents 663 

Craw  fish,  closed  season,  shipments  from  foreign  countries....  864 
Department  officers  accepting  appointment  as  U.  S.  Deputy 

Game  Wardens 667 

Sale  of  shad  from  Northern  Waters  during  closed  season 663 

Salt  water  fish,  possession  and  sale  in  freezing  plant  during 

closed  season 066 

Salt  water  fish,  shrimp,  importing  by  local  factory  667 

Salt  Water  Fish: 

Authority  of  municipalities  to  prohibit  seining  in  City  limits  636 

Biscayne  Bay,  seines  and  nets 637 

Buying  and  selling  for  account  of  others  not  wholesale  dealer  650 
Chapter  17012  of  1935  construed.  Lake  Okeechobee.  St. 

Johns   River 641 

Dealers'  licenses _ 633,  646 

Dealers'  licenses,  wholesale  and  retail  , 639 

Dealers,  wholesale  and  retail,  crabs  and  Cray  fish  648 

Dealers  operating  under  store  license „ 643 

Expenses  of  department  ,„,_._.„ . _..  647 

Expiration  date  of  Chapter  17.593  of  1935  633 

Licenses,  dealers,  operators  of  boats . 652 

Licenses,  exemption  of  War  Veterans         .,„..„..^„^^ 638 
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Licenses  for  boats  and  dealers ..._ _,_„ „„ 642 

Licences  when  seUing  on  cooperative  plan ^. 6*8 

Mullet,  extension  of  open  season  649 

MuUet,  closed  season  In  Escambia  Cotmty .._.„». 643 

Mullet,  closed  season,  search  and  seizure  of  truclcs .„„., 634 

Salt  and  fresh  water  defined  — 6&1 

Shell  fish,  crabs,  licenses      — 045 

Shell  fish  laws,  construction  _„„..„^_,„„__„.. 644 

Shell  fish  laws,  duty  of  Sheritf  ««l 

Shell  fish,  oysteis,  transportation  during  closed  season,  local 

and  out-of-state  products ^ „.. —  653 

Special  Acts  construed  Sarasota  County  » 639 

Seines,  return  to  water  of  fish  improperly  caught  654 

Taking  silver  mullet  for  bait  during  closed  season,  aliens, 

licenses _ ,^._„,„™.^„._ 63S 

Constables:     (See:  County  0<ficeis} 

Service  of  process „ ^ . 796 

Contributions:  (See:  Elections) 
Conventions : 

Use  of  General  Inspection  Fund  to  bring  to  State  716 

Conveyances : 

Execution  by  corporation  ..._„.-, ,.„,_..„^, —., _ 713 

Convicts:   (See:  Elections) 

Citizenship    .._. -„.^ , , . ..-    700 

Compensation  or  credit  .. „ 703 

Finger  printing - 702 

Parole  time  forfeited  on  return  to  prison  for  violation  of  parole..  704 

Record  required  of  applicant  for  pardon _„„ , .  ,.,    .,       573 

Restoration  to  citizenship , ,... 699 

Sale  of  prison-made  goods  .  „., ...„^..>,«b«o^,„ 702 

Suspended   sentence „,... .■ ,„ „ 703 

Convict-made  Goods: 

State  Prison  Farm   „ 772 

Co-operative  Associations: 

When  formed  under  Chapter  9300  ... ...,_, ...„, 790 

Coroners : 

Inquest,  fees  of  Court  Reporter  paid  by  County  . „„,^..„_ 6Sa 

Justice  of  the  Peace.  Coroner  of  his  District „.„.... 263 

Corporations:   (See;  Intoxicating  Liquors i   (See:  Taxation) 

Amendment  of  charter     „„ ^™„.,„...  705 

Annual  reports,  execution  of  deeds  of  conveyances 713 

Appearance  in  Court  by  attorney  714 

Appraisals  of  stock  value  . _, „,__^..,  707 

Charter  tax  „.„...,. ^„..^ . ™„..„.„,..^„„, _„ 709 

Dissolution,  certificates  in  connection  with ..^^. , „ 711 

Effect  of  reinstatement  after  delinquency  ..,.„ . 710 

Foreign,  cancellation  of  permit  and  effect  „„ 707 

Foreign,  qualified  under  Securities  Act  614 
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In  bankruptcy,  in  recelversliip  _ 706 

Liability  of  officers  or  stockholders  as  partners  in  event  of  failure 

to  comply  with  law HO 

Reduction  of  capital  stock  when  organized  under  laws  prior 

to  1925 „ -..,,  112 

Be-incorporation  under  1925  Act 715 

Trust  companies  as  executors - , 708 

Counties : 

Apportionment  to,  of  racing  funds 485 

Bonds,  interest  after  maturity 805 

Cancellation   tax  certificate  on   lands   acquired  for   other   than 

public  purposes  by  counties  not  authorized 84 

Distribution  of  racing  funds     ..„,  486,  487 

Pairs  and  expositions,  support  749 

Judgments,  payment  from  Qenerat  Fund  „ i,i.v.,. .„„...,.... 761 

Payment  for  transcript  of  record  for  insolvent  w_^., ^^™-~>^^—     806 

County  Attorney; 

Employment  and  compensation  219 

Expenses _ ^^ :.. ■— 217 

County  bonds:  <See:  Taxation) 
County  Budget:   (See:  County  Officers) 
County  Commissioners:  (See  County  Officers) 

Authority  to  employ  accountants  _, _„ 221 

Employment  of  Prosecuting  Attorney  ...,. „ 680 

Foreclosure  tax  liens .,    98 

Selection  of  newspaper  for  publication  delinquent  tax  sale  list    86 
County  Depositories 

How  funds  taken  from _ ., 217 

County  Finances : 

How  funds  taken  from  depositories 217 

County  Judge;  fSee:  County  Officers) 

Publication  list  of  occupational  licenses 20 

County  Officers:    Chapter  m   „ 206-281 

Budget  Commission: 

Approval  of  Comptroller  for  transfer  of  funds 229 

Supplemental  Budget  _.. _, _ 228 

Transfer  of  funds 230 

When   Budget   Commission   under   Chapter   15.938   of    1933 

ceases  to  exist  as  to  Palm  Beach  County  . 230 

When  Supplemental  Budget  can  be  made  228 

Clerks  Circuit  Court: 

Cancellation  of  tax  liens  on  lands  acquired  for  road  purposes  254 

Commissions  on  money  in  registry  of  the  Court  253 

Comptroller  not  authorized  to  endorse  requisition  for  pay- 
ment of  jurors  unless  made  by  Clerk 256 

Costs  in  civil  cases  deposited  in  advance  not  required  253 

Fee  for  making  order  of  publication  and  copies  thereof  257 

Fees  not  authorized  for  search  of  tax  liens  for  application 
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to  Adjustment  Board , ..-_„„„„ 255 

Tax  redemption  fees ^...252.  257.  258 

Constables: 

Arrests,  bail  bond  - , „ _ 270 

Pees  collected  paid  in  to  County  Treasury _. ..  276 

Payment  beyond  budget  appropriation  not  authorized 276 

Services  of  process  in  civil  actions  In  Circuit  Court 277 

Service  of  process  from  Justice  of  the  Peace  „ „....  265 

Territorial  powers,  approval  and  acceptance  of  bonds 278 

County  Commissioners: 

Advertisement  of  purchases  exceeding  $300.00  ,-, 235 

Chairman  signing  warrants  with  rubber  stamp  238 

Commissioners'    Districts _ 237 

Contract  with  employees  beyond  term  of  office  not  authorized  235 

Employment  in  other  work  „..„,„..^^.„.„..  232 

Expenses  and  duties  to  State  Association , „_ 236 

May  contract  for  beds  at  Tuberculosis  Sanitarium    ,- 233 

No  authority  to  employ  Corresponding  Secretary  for  County 

advertising   „ 232 

Purchase  of  supplies  in  which  a  Comml^loner  is  Interested 

not   authorized 233 

Redistricting  of  cattle  districts - 234 

Be-payment  of  money  transferred  from  one  fund  to  another  234 
When  term  of  office  begins  _. „ — .. — ...-.^.. ._,-  236 

County  Judges: 

Compensation  when  transferred  to  another  County  2fi9 

Court  of  Record  361 

Endorsement  of  criminal  warrant  from  Justice  of  the  Pefl£e 

of  another  County    ,., „.„„„- „.,™„„™—  261 

Pees  in  preliminary  hearing  in  criminal  cases  -..„.:„»„.^,~..i». —  260 

Fees  for  reports  on  estates  of  decedents  ^ 259 

Jurisdiction  in  liquor  law  violations  ~ 385 

County  Planning  Boards: 

Expenses  „ 281 

Suspension  of  members,  grounds  ..„„.,......„ , .^„ .._.....__„.  381 

Criminal  Courts: 

ClerlE  Criminal  Court  approving  bail  bonds    ..    . , 279 

Requisition  of  successor  of  Clerk  for  payment  of  jurors'  fees  279 

In  General: 

Accountants,  authority  of  County  Commissioners  to  emplay 221 

Bond  trustees,  commissioned  by  Governor  . ., SIS 

Bond  trustees,  filling  vacancy _ ^  21* 

Compensation  for  part  of  year  when  office  abolished  .„„_.„.,.„.  313 

County  Attorney,  employment  and  compensation „ 218 

County  Attorney,  expenses  , „  8tT 

County  finances,  how  funds  drawn  from  depositories  ,..- 21T 

F^s  in  criminal  cases  payable  from  Fine  and  Forfeiture 
Pimd,  transfer  of  funds   . ..: ...„ _..,  212 
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Fees  of  Committing  Magistrates  in  criminal  cases  218 

Pees  of  officers  holding  over  after  expiration  of  term 210 

Pees  of  witnesses  tiefore  Committing  Magistrate 219 

Payment  of  attorneys  for  legal  advice  220 

Person  not  to  hold  two  offices,  position  and  office  dis- 
tinguished .- ..™ ~ 308 

Probation  Officers,  ahollshment 209 

Prosecuting  Attorney,  compensation _ 221 

Recorder  of  Marks  and  Brands,  inspectors,  removal ., 2H 

Reports  required  . 215 

Superintendent  of  Public  Instruction,  authority  of  Governor 

to  grant  leave  of  absence  and  appoint  Acting  Superintendent  216 
Surveyors,  election  in  counties  not  ha.ving   qualified  land 

surveyors .,.^,„„, 207 

Suspension  and  compensation  when  restored  , ™ 216 

Term  of  appointive  officer    — . , . 222 

Term  of  office,  appointment  - - -  224 

Term  of  office,  cycle  relating  to  date  of  original  appointment  213 
Justices  of  the  Peace; 

Civil  jurisdiction,  process   264 

Contempt       .„;„^^^, ,^^^ _.„ 263 

Coroner  of  his  district „ 263 

Criminal  jurisdiction  beyond  district 265 

Endorsement  of  criminal  warrant  by  County  JUdge  of  an- 
other County „ 261 

Fees  of  Committing  Magistrate  , .„ ,_,_„„ 266 

Jurisdiction  in  liquor  law  violations  ..„.„„,.„ .„„.„,,„., 26S 

Process,  service  by  whom  ^.„n.i.i„t_«„.„.„^.4^^.ii.„. 265 

What  constitutes  term  of  office ,.......„.— .^—. 261 

Sheriffs: 

Arrests,  ball  bond ..„ , ^„_x., 270 

Constructive  mileage  prohibited  ^ „ 270 

Pees  of  State  and  County  Traffic  Officers 274 

Fees  for  attaching  and  selling  cross  ties  cut  from  lands  when 

State  holds  tax  sale  certificate ..„ . 271 

Tees,  transporting  boys  to  Florida  Industrial  School 274 

Pees,  transporting  girls  to  Florida  Industrial  School  for  Girls..  271 

Mileage  fees  „„„..... ..„ ._ „. ,„„^,„^,w, 272 

Payments  for   guards  , , , 273 

Payment  for  jailer 273 

Service  of  process  in  civil  actions  in  Circuit  Court 277 

Service  of  process  from  Justices  of  the  Peace „-,  265 

Supervisor  of  Regisration:  tSee:  Elections) 

Salary .„„.,. , 225 

Surveyors:  (See;  County  Officers,  In  General) 

Issuance  of  commission  ,...„ ..„ „.,„ .,  226 

Tax  Assessors: 

Changing  roll  in  hands  of  Tax  Collector , 128 
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Commission  for  assessing  Special  Tax  School  District  taxes        i38 
Commissions   on    property   assessed    when    Supreme   Court 

later  decides  assessment  not  authorized 24S 

Commissions  on  valuations  less  than  $3,000,000.00  by  reason 

of  homestead  exemption  240.  24* 

Dates  relating  to  cancellation  of  tax  liens  on  lands  acquired 

for  State  roads     . 2B* 

Errors  that  maj^  be  corrected  by  Abb^sos  after  deUvery  of 

tax  roll   ...-, 143 

Expenses  attending  State  Association     ,' 344 

Pees  for  assessing  Special  Tax  School  District  taxes  — . — 348 

Fees  for  assessing  Special  Road  and  Bridge  District  taxes  247 

Liability  in  determ.inatlon  as  to  homestead  exemption    239 

No  authority  to  administer  oath  to  applicant  for  tax  ex- 
emption    - 244 

Not  entitled   to  commissions  on  taxes  extended  by  Clerk 

Circuit  Court  or  Tax  Collector . ^.^ —      241 

Prorating  of  commissions  .  , , 200 

Special  asesssments  representing  Joint  interest  in  homestead  239 
Tax  Collectors: 

Bondsmen  not  liable  for  failure  to  collect  license  taxes  if 

due  diligence  used  , .. 249 

Commissions  for  Issuing  beverage  licenses  .^..^,_>,^_.,.,»,. 2S0 

Commissions  on  valuations  less  than  S5 .000.000.00  by  reason 

of  homestead  exemptions  ,  240,  246 

Pees  of  Tax  Collector  for  collecting  Special  Road  and  Bridge 

District    taxes 247 

Fees  of  Tax  Collector  on  railroad  taxes  collected  by  Comp- 
troller   through    Courts    „ 247 

Not  authorized  to  reftmd  taxes  erroneously  paid 249 

Not  reqiiired  to  accept  payment  of  taxes  under  protest  251 

Refunds  for  commissions 199 

Tax  Assessor  changing  roll  In  hands  of  ... 120 

County  Planning  Coimcils:   (See:  County  Otiictrsf 
County  Prosecuting  Attorney:  'See:  Courts.  State  Attorneys » 
County  Superintendent  of  Public  Instruction :     <  See :  County 
Officers) 

Leave  of  absence  _..  216 

County  Supplies: 

County  Commissioners  not  authorized  to  purchase  when  Com- 
missioner interested 233 

Crabs:   (See:  Conservation  and  Fresh  Water  Fish  and  Game 
Departments  > 

Dealers,  wholesale  and  retail ,..^ -., ., __..^ _^.^.       648 

Pishing  license  .... . ^„^__.„_„„,„„^..,.„,^„„„.„_ „_._„,.      S45 

Craw  Pish:   'See;  Conservation  and  Fresh  Water  Fish  and  Oame 
Departments) 
Closed  season,  shipments  from  foreign  countries  664 
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Transportation  from  Bahamas,  boat  license  685 

C?ray  Fish:   (See:  Conservation  and  Fresh  Water  Fish  and  Game 

Departments) 

DeaJers.  wholesale  and  retaU _ .—... , 648 

Criminal  Cases: 

Pees  of  Committing  Magistrate  218 

Criminal  Procedure: 

Costs    _ - - 809 

Includmg  cost  of  jury  in  assessment  of  cost  against  defendant  ....  809 

Issue  of  capias  when  party  already  in  custody  808 

Crippled  Children:  (See:  State  Boards  and  Commissions) 

No  statute  for  benefit  of  other  than  Chapter  13.620  of  1929. 
creating  Florida  Crippled  Children's  Commission  503 

Treatment  harelip  and  cleft  pallate,  etc _ _ -.  502 

Cripples  or  Invalids:   (See:  Taxation) 

Courts:  Chapter  XU  ,. „_ 669-690 

Circuit  Judges: 

Commission  and  term  of  office  .^ „ _ 675 

Office  supplies,  appropriations  ^.„„. „„ „ „^ 673 

Salaries  in  6th  Judicial  Circuit „ 673 

Term  of  office,  constitutional  Circuit  Judge  ...„ 674 

Term  of  office  7th  Judicial  Circuit  675 

Indictments  and  Informations: 

Piling  during  Court  vacation 671 

Informations  by  State  Attorney  for  County  Court  671 

Miscellaneous : 

Arests,   bail  bond  270 

Bailiffs,  payment  for  meals  when  accompanying  jury  688 

Contempt   proceedings,  for   interference  with   State   Plant 

Board  „..  574 

Coroner's  inquest,  fees  of  Court  Reporter  paid  by  County ,.  688 

County  Judges  Court  Is  a  Cotu-t  of  Record 261 

Court  Reporter  for  Civil  Court  of  Record    „ 690 

Deposits  in  advance  in  civil  cases  not  required _ _  253 

Effect  of  order  for  sale  of  tax  certificate 686 

Pees  of  Committing  Magistrate 266 

Fees  and  mileage  of  witnesses  in  criminal  cases _ 687 

Interpreters    ^ - »....  689 

Jurisdiction  lor  cases  of  drunkenness 304 

Payment  in  advance  in  criminal  cases  of  costs  „...  266 

Postmortem  examinations  ,„ 477 

Prosecutions  for  violations  of  liquor  statutes  ,.,.....„ 313 

Re-arrest  for  failure  to  comply  with  fine  and  cost  bond  687 

Service  of  process  in  civil  action  in  Circuit  Court 277 

Suspension  of  sentence   ._ „ 703 

What  constitutes  term  of  Court 267 

Witness  fees  and  mileage.  State  and  County  Officers  not 
prohibited  from  receiving , 686 
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Probate  Act  of  1933  *  Chapter  16.103): 

Bond  of  Curator  685 

Escheats   _ .  68S 

Pees  of  County  Judse  for  making  reports  of  estates 259 

State  Attorneys  : 

Assistant  in  4th  Judicial  Circuit „-. .. . 9S2 

Commissions  on  collections ,. ,. „,-, 883 

Expenses,  Court  Reporters  fee  for  taking  testimony  681 

Office  rental  and  salary  of  stenographer  „. 679 

Rebinding  Supreme  Court  reports  in  hands  of „_„.  Mi 

Resident.  County  Prosecuting  Attorney,  power  of  Ooonty 

Commissioners _ .„ 680 

Salary ...  678.  677 

Salary,  old  17th  Judicial  Circuit  ..„ ^_ 679 

Traveling  expenses  of  Assistant  ..„„. _ _ ~...  678 

Court  Reporter: 

Pee  for  taking  testimony  before  State  Attorney „ 681 

Pees  In  inquest  cases  paid  by  County  .„ „ 688 

County  Surveyor:  (See:  County  Officers) 
Curator: 

Bond  of „.. .._ 68S 

D 

Dairies: 

Workmen's  compensation  _ „.......„ 542 

Deeds:  (See:  Taxation) 

Commissioners  of,  seal,  form  .....„.„„... ......  760 

Execution  by  corporation  ...  713 

Deer:   (See;  Game) 
Delinquent  Taxes:   (See:  Taxation) 
Democratic  Executive  Committee  (See:  Elections) 
Dentist:   (See:  Taxation) 

Depositories  (See:  Banks  and  Banking)  (See:  County  Depositories) 
I  See:  Schools) 

Exemption  from  security  of  certain  deposits , „ .....  386 

Securities  for  public  deposits  _ , ..,,,„.. 285 

Dioramas;  (See:  Conservation  and  Fresh  Water  Pish  and  Game 

Departments) 
Divorce : 

Residence     „ . 750 

Domicil:  (See:  Taxation) 

Construction    ,  619 

Drivers : 

Motor  vehicles,  hours  of  service 797 

Drug  Stores:   iSee:  Intoxicating  Liquors) 

Biologicals.  sale  of,  when  not  registered  _ „ MO 

Drugs : 

Compounding  under  supervision  of  registered  Phannacists 479 


1 


1 
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Orimkenness:   iSee:  Intoxicating  Liquors) 
"Dyers'  and  Cleaners'  Board:   <See;  State  Boards  and  Commissions) 


Elections:     Chapter  VI   ......... ,. 334-393 

«See:  County  Officers) 

Slot  machines ,.,. 739 

Slot  machines,  effective  date  of  referendum 741 

Voters,  poll  tax  _ ^.. .v„,i.*-.,. 359 

General : 

Appointment  of  Special  Deputy  Sheriffs,  compensation  339 

Ballots,  blank  lines 343.  344 

Ballot  boxes,  transmission 341 

Candidates,  eoniributions  to  other  candidates  363 

Electors,  registration,  residence.  Government  wai'liers  342 

Last  day  to  register  and  pay  poll  tax _ 337 

Last  day  of  registration  and  payment  of  poll  tax  ...^ 345 

Last  day  to  register  and  pay  poll  tax 38a 

Method  for  voting  for  President  when  electors  not  on  ballot    338 
Pa3niient  of  poll  taxes  by  persons  in  State  only  a  year  prior 

to  election 337 

Placing  names  on  ballot  when  vacancy  occurs  by  deat^  of 

Primary  nominees  _ _ 375 

Printing  names  on  ballots  338 

Publication  list  of  qualified  electors  mandatory 344 

Qualification  of  elect oi?.  University  of  Florida  students  „. 342 

Registration  of  persons  who  cannot  read  or  write  340 

Requisites  for  names  to  be  printed  on  ballots  366 

Sending  out  district  registration  books  in  Orange  County        341 

Stickers   on   ballots .-. 346 

Supervisor    of    Registration,    triplicate    registration   boolsc, 

publication  of  list  of  qualified  electors  .,.- 341 

Various  questions  answered  ..-,.„»^..., .„...,»..™.„...........     346 

Voters,  registration   _.,„„,.„,,.,.„_,,„,„„„„.„■. 345 

Local  Option: 

Electors,  payment  of  poll  tax  ...,. 389 

Registration  books,  opening  l^efore  election  u_ ....    389 

Time  for  holding  under  Beverage  Act _., ,„,__„„.._, ^^. 305 

Miscellaneous : 

Bond  elections,  freeholders,  homestead  exemptions 391 

Candidates,  passing  out  book  matches  with  cards 392 

Cities  and  towns  ^i.„ „ „ 597 

Highways,  posters  .-....„ -a.-..,-^ ,,.,,..  392 

Naturalization    ^j..„.-...„ . — „_jj,^„.  .  393 

Placing  rubber  stamps  in  election  booth  „„. 390 

Soldiers  and  sailors  on  duty  in  this  State  .  .  .,-.. 390 

Special  Tax  School  Districts  „ ^^^ ^ 433 
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Primary : 

Absentee  ballots :,.?.. ■„,.,,,,.,-....n-i, ...„.,. ■■,-.,  ,.i,v«...,...-r,.- 357 

Absentee  ballots,  foreiKn  born  Wdm&n  married  to  an  Asieilcan  391 

Absentee   registration ..,,  370 

Additional  inspectors  ,.^_„i_^_,i , - 364 

Assistance  in  marking  ballot  „., tt-.-^- 350 

Ballot  boxes  - . . , ...^.       387 

Biennial  registration „ ._^ — . — ....  380 

Candidates,  amount  of  filing  fee  . — . ^ „ 376 

Candidates,  contributions  to  other  candidates  prohibited  in 

Primary  but  not  in  General  Elections  363 

Candidates,  expense  statements,  whether  required  by  candi- 
dates for  party  committeemen  , „ ..^__™..       374 

Candidates,  qualification  fees ., , .„. ^^..      357 

Candidates,  qualification  in  County    . „ 3S1 

Candidate  holding  position  as  Postmast«r  . .„„.,      358 

Candidates,  refund  of  qualification  fee 377 

Candidates  should  qualify  under  same  name  as  r^lslecett ...  3<B 

Convicts  voting  „.,...... .„ .., . 352 

Deputy  Sheriff  where  services  may  be  rendered . 3M 

piling  fee   of  candidates,  amount    __.,„ 35* 

Electors,  residence,  married  women  . ,. „ 372 

Electors,   residence,  students „ -.,,      378 

Executive  committees,  power  to  fill  vacancy ,.. 371 

Hours  of  opening  and  closing  polls 353 

Insane  persons,  Court  adjudication  of  restoration  of  sanity..     352 
Naturalized  persons,  registration  in  County  and  precinct  ot 

residence - i...... 392 

Nomination  by  majority ..,. 349 

Payment  of  poll  tax  can  not  be  waived  by  County  Demo- 
cratic Executive  Committee  .„ „...  375 

Placing  names  on  General  Election  ballot  when  vacancy  by 

death  occurs  in  nominees 375 

Poll  taxes,  exemptions 370 

Poll  taxes,  exemptions,  loss  of  limb,  disabled  War  Veterans      362 
Poll  tax  payments,  when  Supervisor  of  Registration  not  to 

issue  certificate  of  exemption  - ^. , . 372 

Qualification  of  candidates  in  County ^^^ __-,„..«„„>,    356 

Registration,  age  required .„ ^_ 371 

Registration,  change  of  party  affiliations .        350 

Registration,  C,  C.  Camp  members  from  other  States   371 

Registration,  definite  age  must  be  given  389 

Registration  of  negroes  to    vote  in  Republican  Primary  359 

Registration,  Special  Acts      „. ... 356 

Requisites  for  names  to  be  printed  on  ballots 366 

Selection  of  nominee  when  tie  vote  and  no  Executive  Com- 
mittee   _.  . 349 

Special  qualifications  for  U.  S.  Senate        .._.^ ,  ,,    „,  „..,....,  ,    30 
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Supervisor  of  Registration,  what  list  of  registrants  shall 

contain    .  - _ 3T3 

Time  for  payment  of  poll  taxes  „ -,  374 

Voters,  eligibility,  oath  of  registrant  . 357 

Voters,  married  women  registered  under  maiden  name 

before  marriage   - 351 

Voters,  registration  in  County  and  precinct  of  residence 361 

Voters,  registration,  poll  taxes,  soldiers  and  sailors  „. 360 

Voters,  residence   — „ „.,^„«_>^-.  361 

Voting   machines — — ..m*™-,..-.-  363 

Special : 

Candidates,  failure  to  file  eicpense  statements  on  time 381 

Last  date  to  register  and  pay  poll  tax 38S 

Qualification  of  electors  _. , „ 387 

Slot  machines,  procedure  for  canvassing  result  of  election 386 

Special  Tax  School  District  bond  elections  427 

Electors:  (See;  Elections) 
Embalmers : 

Annual  renewal  of  license  fees  „ ti.^»„i„..-  588 

License  to  operator  when  Act  passed  .,....,..,.„ii„.^.^...„i..v^i^.. 597 

Employees : 

County  Commissioners  not  authorized  to  contract  with  beyond 

term  of  office  - — - 235 

State,  subsistence  when  traveling 748 

State,  to  whom  payment  of  salary  made  in  case  of  death 747 

Engineering  Examiners: 

Re-examinations    _ -.. .„.„ S23 

Elscheats : 

Property  of  intestates  „.„. ....    685 

Estreatures  of  appearance  bonds: 

Pees  not  authorized  to  Prosecuting  Attorney  .' ....  221 

Everglades  Drainage  District: 

Bonds,  registration  779 

Everglades  National  Park: 

Commission  of  officers _ 815 

Everglades  National  Park  Conmiission: 

Tidal  lands,  taxation  „ 596 

Executors;   (See:  Corporations) 
Exemption:   <See:  Taxation) 
Extradition : 

Habeas  corpus,  costs .„.  76i 


Fairs  and  Expositions;  fSee:  Conservation  and  Fresh  Water  Pish 
and  Game  Departments) 

County  support  ._^^.,^;i;^„_.. 749 

Farm  Colony:     (See:  Florida  Farm  Colony) 

Farm  Marketing _ „ 784 
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Farmers'  Markets; 

Issuing  bonds  for  market  and  cooling  plant .^ .-  7M 

Farm  Products:  ^See:  Taxation) 

Federal  Agencies:   <See:  Taxation) 

Federal  Building  &  Loan  Associations:  <See:  Taxation) 

F.  E.  B.  A.: 

Transfer  of  fish  processing  plant  7W 

FMeral  Farm  Mortgage  Corporation  bonds: 

Security  of  depository  banks ~ . 3S8 

Federal  Funds 

Deposits  with  State  Treasurer,  warrants  for  use  —..  761 

Federal  Grants:   (See:  Appropriations) 

Federal  Housing  Administration:  (See:  Insurance  and  Sureties) 

Federal  Laws: 

Incorporation  in  State  statute  by  reference  ,.._... , 759 

Fees  <See:  County  Officers)   (See:  Courts) 

Fees  of  Tax  Collector:     (See:  County  Officers) 

Perries : 

Exemption,  ministers  and  clergymen  754 

Fertilizer: 

Analysts   ..__„_....„.. ..  717 

Tags  and  certificate  of  State  Chemist,  forms  . 717 

Filing  Fees:   (See:  Elections) 

Finger  Printing; 

Prisoners , ^ 702 

Fish,  Fresh  Water:   (See;  Conservation  and  Fresh  Water  F^h  and 
Game  Departments) 

Black  bass,  sale  or  shipment 660 

Chapter  17012  of  1935  construed.  Lake  Okeechobee,  6t,  Joiiiis 

River    „ 041 

Co-partnership,   fishing „._ . iSB 

Dealer's  license,  aliens,  boat  license  — _ 8W 

Department,  transfer  of  funds  to,  from  Conservation  Department  66(} 

Fresh  and  Salt  Water  defined  . „ , 651 

Licenses  for  selling  fresh  water  minnows  ... „^ ^,™,.,„.-™.._^..,.,..  fftB 

Restaurant  serving  black  bass  _ _ 661 

Trout,  closed  season,  sale  when  frozen „, „___ 6BS 

Welaka  Game  and  Pish  Hatchery  657.  658 

Fish,  Salt  Water:     (See:  Conservation  and  Presh  Water  PKh  and 
Game  Departments) 

Authority  of  municipality  to  prohibit  seining  in  City  limits  636 

Boat  license,  craw  fish,  transportation  from  the  Bahamas 665 

Buying  and  selling  for  account  of  others  not  wholesale  dealers  ....  650 
Chapter  17,012  of  1935  construed.  Lake  Okecohobee.  St,  Johns 

River    ..„..„_ „„„.„„_ Ml 

Craw  fish,  closed  season,  shipments  from  foreign  countries  „.„„ 964 

Dealers,  wholesale  and  retail,  crabs,  cray  fish MS 

Dealers'  license _ 633,  646,  651 
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Dealers  operating  under  store  license  643 

Expenses  Conservation  Department „,..„.,.,...  647 

Expiration  date  of  Chapter  17,593  of  1935    — _ ^ 633 

Licenses,  dealers,  operators  of  boats _ 652 

Licenses  for  boats  and  dealers  _ , „...  642 

Licenses,  exemption  of  War  Veterans  ,-„,.^,^-„^„.  638 

Licenses,  wholesale  arid  retail  dealers „„.  639 

Licenses,  shell  fish,  crabs 645 

Licenses  when  selling  on  cooperative  plan  „ ,„.... „...  648 

Mullet,  closed  season  in  Escambia  County -.,., -. 643 

Mullet,  closed  season,  search  and  seizure  of  trucks „,«.™.„,w—   634 

Mullet,  extension  of  open  season , v,...i^..   649 

Possession  and  sale  when  frozen  during  closed  season , .. 666 

Sale  of  shad  from  Northern  waters  during  closed  season  663 

Salt  and  fresh  water  defined 651 

Seines  and  nets  in  Biscayne  Bay ...........^ 637 

Seines,  return  to  water  of  fish  improperly  caught „ 654 

Shell  fish  laws,  construction  _ „..^ 644 

Shell  Pish  laws,  duty  of  Sheriff ,    641 

Shell  fish,  oysters,  transportation  during  closed  season,  local  and 

out-of-state  products „ 653 

Shrimp,  importing  by  local  factories _ 667 

Special  Acts  construed  Sarasota  County 639 

Taking  silver  mullet  for  bait  during  closed  season,  aliens,  licenses  635 

Florida  Board  of  Forestry:  fSee:  State  Boards  and  Commissions) 

Florida  Crippled  Children's  Commission:  (See:  State  Boards  and 
Commistsons) 

Florida  Farm  Colony: 

Release  of   inmates    ..,.,„ .,„ , _ 763 

Florida  Industrial  Commission.  Workmen's  Compensation: 
(See:  State  Boards  and  Commissions) 

Florida  Industrial  School  for  Girb; 

Disposition  of  proceeds  of  farm  . . 788 

Fees  of  Sheriff  for  transporting  girls  to 271 

Florida  Securities  Commission:   iSee:  Securities  Act) 

Florida  State  Agricultural  and  Marketing  Board:     (See:  State 
Boards  and  Commissions) 

Florida  State  Board  of  Chiropractic  Examiners :     '  See :  State  Boards 
and  Commissions) 
Applicants,  requirements  ._..„.__^.-  587 

Florida  State  Hospital: 

Appointment  of  guardian  for  inmate  . ^^„.. ,.^.._., 813 

Autopsies  on  dead  bodies  , ,„ ^ „,„.„-..^,..  770 

Biennial  reports  to  Governor _ .._„_„..„. __„™. -.^..  777 

Claims  under  Agricultural  Adjustment  Act  ,,i^„i...... :_ 792 

Commitments  to.  by  Criminal  Court  of  Record „ , 764 

Contract  with  Town  of  River  Junction  for  water  supply , 778 

Discharge  of  patients        .... 771 
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Pees  of  Sheriff  for  apprehending  escaped  and  furloughed  patients  777 

Police  Officers _ 76S 

Police  Officers,  carrying  arms  and  making  arrests  ,.,-._„«„^ 767 

Re-commitment  of  persons  after  discharge  „ .......  76S 

Residence  of  persons  committed  „„ ^^.. ^^.^.._^.  7TO 

Transfer  of  insane  person  from  California,  residence  „..„„„-„™._  ?« 
Transit  permits  for  deceased  patients _ „  8S9 

Foreign  Corporations:   tSee:  Taxation) 

Foreigners:    <See:   Elections) 

Foreclosure:  (See  Taxation) 

Foreclosure  Tax  Certificates:  <8ee:  Taxation) 

Forestry  Department:   (See:  State  Boards  and  Commissions} 

Appropriation  for  . . IM 

Freeholders:     (See:  Elections i 

Free  Text  Books: 

Appropriation  for  _^,«,^_,^,.,__»__„„„_ _.~....  4M 

Frontons:  (See:  Jai-a-Lal) 

Funeral  Directors: 

License  to  operate  when  Act  passed _.„ .„..„.  S97 

Regulation  by  State  Board  of  Health  ^ .... ..  S88 

Signing  transit  permits  for  deceased  patients  at  State  Hospital       58S 

Furniture  Dealers:  (See:  Taxation) 

Futch  Bill:     (See:  State  Board  of  Administration)     (See:  Taxation) 


Gamble  Mansion: 

Appropriation   for   „ . „ — .„ 413 

Game: 

Deer,  construction  of  statutes „ ,^ 830 

Deer,  Special  Acts ........ ..... tSl 

Department  officers  accepting  appointment   as  U.   S.  Deputy 

Game  Wardens _ „.....„.„„ 8S7 

Fairs  and  expositions,  dioramas , „ t33 

Killing  deer  in  areas  infested  with  cattle  fever  tlclc  , . ...  OS 

Open  season  for  hunting  ,„ ,.  tSfl 

Open  season  on  deer,  arrest  of  citizen  from  outside  County  „. tU 

Possession  from  foreign  countries „__.^....k  Sit 

Refuges „ _... „ ^.^ — „- — ,^^,„^.^„t8t 

Refund  of  hunting  license  monies -  VTt 

Separation  of  Preah  Water  Pish  and  Game  Department  from 
Conservation  Department  , . . 890 

Gasoline  taxes : 

Appropriation _„...„.. _,. „..^.,-„.  4S1 

Gasoline:    (See:  Taxation) 

Tax  exemption  when  trucks  operated  by  Florida  Forest  Service 
from  State  and  Federal  funds ...„ . ,...—. 88 

Gifts:  (See:  Intoxicating  Liquors) 
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Government  Workers:   (See:  Elections) 
Governor : 

Not  authorized  to  extend  time  for  tax  redemption  on  adjusted 
basis  .  .- - - - — 93 

Suspension  of  officers  of  City  of  Key  West 693 

Use  of  name  in  suits  on  indemnity  bond _ 819 

Grants 

Railroads 817 

Guardians : 

Inmates  of  Florida  State  Hospital  . —  B13 

Guards : 

Compensation  of  Sheriff  for _ _ - 273 


Hiabeas  Corpus: 

Extradition,  costs  -- „ „ „. 759 

Harbor  Masters: 

Citation  of  statutes  _ ., 774 

Removal  of  vessels  „ 774 

Harelip: 

Treatment -,- - 502 

Health:     'See:  Schools)     (See:  State  Boards  and  Commissions) 

Appropriation  for  State  Board  of  Health  -.. , -  406 

County  Commissioners  may  contract  for  beds  in  Tuberculosis 

Sanitariums „ 233 

Mosquito  Control  Districts _ „ 772 

State  Tuberculosis  Sanitarium,  appropriation  for  „._ 407 

Height:  fSee:  Motor  Vehicles) 

Highway  Contractors:   (See:  Taxation) 

Highways : 

Posters     :..- - , 392 

Shooting  on  or  near „ _ 798 

Holidays:     (See:  Schools) 

Home  Demonstration  Agents:   fSee:  Schools) 

Home  Owners  Loan  Corporation  Bonds: 

Security  of  depository  banks - 286 

Homestead  Exemptions:   <See:  Elections) 

Alien  not  entitled  to  exemption  „ , 64 

Assessment  of  joint  interest  in  „ 239 

Exemption,  application  for 81 

Exemption,  buildings  on  property  considered  part  of 82 

Exemption,  date  of  acquiring  i.„«.,.^..ii.,.««.. 79 

Exemption,  head  of  family ^.^ ^.,-.-... 77 

Exemption  in  City  or  town  „ 72 

Exemption,  naturalized  citizen _ 79 

Exemption,  not  applicable  to  outstanding  bonds 83 

Exemption  on  real  estate  and  improvements 71 

Exemption  outside  City  or  town  74 
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Exemption,   ownership , 75 

Exemption,  person  holding  unrecorded  contract  not  entitled  to  ...    65 

Exemption,  person  must  show  record  title  _ 82 

Exemption,  person  receiving  not  deprived  of  other  exemptions  ....  83 
Exemption,  property  leased  to  Industrial  plant  not  entitled  to  ....  66 
Exemption,  property  owned  hy  husband  and  wife  when  husband 

an  alien  ..„^ „„„_».^... ._ ,. „ H 

Exemption,  residence,  rental  part  of  time    .,... _ „.    TO 

Exemptions,  special  assessments  for  benefits  _„ TO 

Exemption  to  lessee  stockholder  of  corporation  owning  apart- 
ment house   81 

Exemption  to  married  women  whose  husband  is  resident  of 

another  State  . „„ ,„ 60 

Extent  of  property „_. „„„„ ..,     TOT 

Liability  of  Tax  Assessor  In  determination  of  exemption , .,  3M 

Taxation  on  1935  roll  for  prior  escaped  taxes „„_„ flS 

When  person  may  obtain  exemption S8 

Hotel  Conmiission :  (See:  State  Boards  and  Commissions) 

Hotels:      (See:  State  Boards  and  Commissions) 

Construction  of  slot  machine  statutes ~_ .    lOT 

License  fees  which  may  be  charged  by  Cities  and  towns „.  48S 

Posting  printed  copy  of  law  , — .„„,.«„„ ^„.  ttS 

Hunting:     (See:  Oamej 


Indictments:   (See:  Courts) 

Infants:   (See:  Crippled  Children)     (See:  State  Boards  and 
Commissions) 
Consent  of  parents  for  marriage  ^_ ^^. TOt 

Legitimacy    ,,™_„-j«_~«_ -.-_^ „  #W 

Informations;     (See;  Courts) 

Inquests:     (See:  Coroners) 

Interpreters;     (See:  Courts) 

Insane  Persons:     (See:  Florida  State  Hospital) 

Bringing  into  State  .„. ^ 7TO 

Commitments  to  Florida  State  Hospital  by  Crlmliial  Court  tit 

Record  - 784 

Fees  for  apprehension  of  escaped  and  ftu-loughed  patients  from 

Florida  State  Hospital 777 

Florida  Stat«  Hospital,  restoration  of  citizenship TOS 

Re-commitment  to  Florida  State  Hospital  after  discharge  T85 

Insolvent  Persons: 

County  payment  for  transcript  of  Record  „.ii^ii_v.„.._„.^ M8 

Inspection  Laws: 

Citrus  fruit,  grade  and  maturity .. „„„  Tit 

Commercial  Feeding  Stuffs,  tag  and  label  ...^ 718 

Disposition  of  surplus  funds  - 788 
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Fertilizer  analysts 717 

Fertilizer  tags  and  certificate  of  Stat*  Chemist,  forms  717 

General  Inspection  Fund,  used  to  bring  Convention  to  State  718 

Refund  for  cost  of  tags   „ „ 719 

Inspectors:     (See:  Elections) 
Interest : 

County  bonds,  after  maturity  805 

Interstate  Commerce:     (See:  Taxation) 

Intoxicating  liquors  — 318,  317 

Peddlers    ., 18 

Intoxicating  Liquors:    Chapter  V - ..- 299-333 

I  See:  Taxation) 

Commission  of  Tax  CoUector  for  issuing  beverage  hcenses 250 

Jurisdiction  of  Justice  of  the  Peace  and  County  Judge  in  law 

violations    - . 285 

Veterans  not  exempt  from  license  ^ , , 53 

Alcohol : 

Advertisements .^ „ _..  332 

Construction  of  words  "raw  material"  . ., 333 

Proof  of  alcoholic  content  „ 332 

Beverage  Act: 

Administration  expense  of  Beverage  Department  ......^ ,.^-^...  330 

Ad  valorem  taxes  ..-^i.„..  309 

Advertisement,  circulars  and  cards,  gifts 331 

Approval  of  license  by  director  „ ^ 310 

Application  for  permit 323 

Authority  of  Cities  and  towns  as  to  regulations 312 

Corporations  to  manufacture  .„_.,,„ 323 

Criminal  warrant  for  Ulegal  sales  .,„,_^„,™ , 309 

Disposition  of  confiscated  liquors  .„ -,^..- 320 

Distance  from  church  or  school,  sale .". 314 

Half  year  license „„ „, 320 

Interstate  commerce  „ ™«.w-...— „..„..  316,  317 

License  for  selling  beer  and  wine  when  served  with  meals  321 

License  to  operator  of  house  boat _ 307 

Limit  of  gallons  possessed  or  transported  305 

Manufacturer  of  malt  beverages  of  not  more  than  3^%  in 

dry  comities  not  authorized  , _ 311 

Manufactxirer  or  distributor  taavlzig  Interest  in  business  of 

vendor  prohibited  315 

Manufacturer  of  wines  for  home  consumption 321 

Municipal   authority ,„..  327 

Municipal  control ^ 318 

Municipal  regulation  of  hours  and  place  of  sale 329 

No  license  exemption „.„.. 321 

No  refund  for  malt  and  vinous  beverage  license  holder  later 

purchasing  liquor  license 315 

Operation  of  slot  machines  by  vendors  of  beverages  . 308 
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Operating  expenses  of  Beverage  Department  401 

Operating  motor  vehicle  while  under  influence  of  319 

Petition  for  permit  to  sell  „ — „ 306 

Possession  of  liquors  ...„. ... .~...  324 

Prosecutions.  Courts ^.-„-  — ,, -.  313 

Refund  for  destroyed  revenue  stamps .,  38* 

Sale  in  dry  precincts ..-  320 

Sale  in  dry  precinct  in  wet  county  .— 324 

Search  warrants  ...,.., 318 

Shipment  into  dry  counties  ^^ ^^ _ ^  32S 

Stamp    taxes ..-^..^..^^^.,~ ...,..^..^.^...  305 

Statutes    effective    _ .^...^..^..^.^,.^ ..-  324 

Time  for  holding  special  elections  „.„_„„: 305 

Various  Questions  answered  .....i.._.^>.., 33S 

In  General: 

Drunkenness ...— -.„™, ._ 301 

Drunkenness,  jurisdiction  „,„.„, . ^.„ 304 

Inquiry  relative  to  pack^e  law . .^ — ,...  302 

Possession    „.™i-^..4i»ii..i.-rt«^».«-.».feiMs--„.^v^.i,..^-«^^..  301 

Statutes  in  force  .- _ , .- 304 

Institutions  of  Higher  Learning :  i  See :  Schools^     i  See ;  State  Boards 

and  Commissions.) 
Insurance:     <See:  Insurance  and  Sureties*      iSee:  Schools*      iSeer 
State  Boards  and  Commissions) 

Group  Life  for  employees  of  Institutions  „-  511 

State,  leased  property  ..._„ _ „ „ 772 

Insurance  and  Sureties:     Chapter  X  .„...„ .„. „_.,.„_.™™„ 001-623 

Insurance : 

Agents  license    _ „ „„ ,„.  610 

Agents  on  commission  basis _ „ 609 

Construction  of  words  "hazardous  occupations"    ..„ 621 

Investments,  mortgages  of  Federal  Housing  Administration  606 

Liability  insurance  on  school  busses   ...- „ - 4!»'f 

Proposed  5  year  annual  pajraient  plan , ^.,.  qm 

School  buildings  in  companies  dividing  profits  .. _ 45* 

School  buildings  with  Mutual  Fire  Insurance  Companies  455 

School  busses 452.  459 

Sick  and  funeral  benefit,  validity  of  redeemable  coupons 

attached  to  policy _..,. . „„ ,„„„. $03 

Sick  and  funeral  benefit  „.... .....„„,_....„„„. 607 

Southeastern  Underwriters  Association,  proposed  payment 

does  not  violate  Anti-Trust  Laws ., 603 

Writing  bonds  and  endowment  bonds  „ ^.„,._ 609 

Sureties; 

Exempt  transactions  under  Securities  Act  611 

Exchange  of  bonds  held  by  State  Treasurer 611 

Interest  in  profit  sharing  agreement  612.  813 

Sale  of  securities  by  Governor,  Comptroller  and  Treasurer  .  ...618 
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Securities  Act,  registration  of  stoek  and  salesmen  in  Multi- 

ownership   plan , .„.„ 621 

Securities,  All  Florida  Land  Company  _ 619 

Seciirities  Commission,  traveling  expanse  account 620 

Securities,  exemptions 620 

Securities,  foreign  corporation  Qualifying  „ 614 

Securities,  municipal,  amount 617 

Securities,  registration  of  oil,  gas  or  mineral  contract  or  deed  615 
Reduced  rate  of  interest  on  bonds  securing  public  deposits  ...  616 
Sick  and  funeral  benefit  c<»npani^,  limitation  on  nature 

of  policies  623 

State  Treasurer,  sale  of  collateral 618 

Investments:     <See:  Schools) 

Bank  Trust  Funds ^ ,„ ™ 297 

By  Banks „ _„ _ _ 294 


Jai-a-Lai:     (See:  State  Boards  and  Commissions) 

Application  of  Miami  Jai-a-Lai,  Inc _ 489 

Discretion  in  granting  permits „ 490 

Jailer: 

Compensation  of  Sheriff  for  _ 273 

Judah  F.  Benjamin  Memorial: 

Appropriation  for ,.„..„_. 412 

Judgments : 

Against  County,  payment  from  General  Fund '  761 

Judicial  Department: 

Appropriations  for    ..„.,,_„..„, ,_ — 420 

Judicial  Sales: 

Hours,  continuation  — 809 

Jurors: 

Comptroller  not  authorized  to  endorse  requisition  for  payment 
unless  made  by  Clerk  of  Circuit  Court 256 

Meals  and  lodging  786 

Requisition  for  payment 27fl 

Justices  of  the  Peace:     (See:  County  Officers) 

K 

KSJmer  Bill:  (See:  State  Board  of  Administration) 


Labels: 

Commercial  Feeding   Stuffs 719 

Labor: 

Houn  of  service,  drivers  of  motor  vehicles,  trucking  industry  797 
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Laws: 

Effective  date ,.,. .-.^ 199 

Incorporation  of  Federal  laws  by  reference  , „ TSt 

Legislative   requirements   — 781 

Passage  after  veto  ™.~™ 78S 

Special,  Notice  of  introduction . , — .^ «-.  TOt 

Leases:    tSee:  Slot  machines)     (See:  T^ucation)     (See:  Trustees 
I.  I.  Fund) 

Lessee  with  consent  of  owner  may  purchase  tax  certificate  on 

adjusted  basis  „ „ .,..     91 

Trustees  I.  I.  Fund,  oil  „ ™„ 888 

Legal  Advertisements: 

Newspapers,  successors  ... .,... 794 

Legislature : 

Appropriation  for  expenses 419 

Journals    _.. 79S 

Legislators: 

Not  eligible  to  offices  created  by  them  .„_„_^ „. ,-,  TOO 

Lepers : 

Designation  of  Leprosarium _ _ 47T 

Leprosarium: 

Designation  for  lepers  477 

Librarian:     (See:  Schools) 

Payment  from  Public  School  Funds „.. „ 4til 

Libraries : 

Public,  school  expenditure  and  support  of 467 

Licenses:     (See:  State  Boards  and  Commissions, — ^Motor  Vdilcle 

Department)      (See:   Taxation) 
Life  Insurance: 

Group  life  for  employees  of  institutions  .... .. ._ 811 

Loans:     (See:  Small  Loans) 

Payment  of  interest  in  advance  by  Board  of  Public  InstmcUon   ,.,  464 
Logging : 

Workmen's  Compensation,  exemption ™..^.„^...,___  844 

Lotteries : 

Banii  Night   _, „.™„.„ 


Merchants,  sales  ™.. . „„. , „ . ..  7W 

Slot  machines  . ... _,~. , .— >.  787 

Suit  Clubs 810 

Lunatics: 

Restoration  to  citizenship  . 788 

M 

Machine  Shops:     (See:  Taxation) 

Manicurist:     (See:  TEixation) 

Manufacturers : 

Beverages  In  dry  counties  not  authorized 311 

Tax  exemption  OS 
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MarkeU: 

Farm  products    - „ .....,..,,., 784 

Marketing  Boards:     iSee;  State  Boards  and  Commissions) 

Marl^  and  Brands : 

Inspectors — removal    .w„-— ..„^i ., ,..,„w-„,„..  211 

Recorder — removal     ,..,......,.. ,„.-„„„, 211 

Use  of  rubber  stamp  instead  of  steel  stamp  .• „„., 801 

Mileage:      tSee:  Courts' 

Alarriage : 

Consent  of  parents  for  minors  ^.,„ „„ „ 798 

Licenses  ,ii„....„... ..... ■. 732 

Married  Women;     (See:  Elections) 

Merchants : 

Levy  on  after -acquired  merchandise    ...^„,....^.„^....,... 121 

Sales,  lotteries ™...^,. ,-„..^„.,^.„ 791 

Meridian  Marker: 

Appropriation  for        .„.^^_.,.^.^.^„. ,.„..„,. .„..„^,.._,.,-^ ._. , 419 

Milk:   Standards    785 

Milk  Control  Board:  (See:  State  Boards  and  Commissions) 

Appropriation   lor    _....* ^„.,.v .„...,*, ,_.  407 

Compensation  of  employees 594 

Director,  traveling  expenses    ..  587 

Licenses,   producers   , „ S86 

Licenses,  stores  changing  location  .._.,...,..,......_.... ..„...„,.,.,..„,..„&„..  586 

-'Milk  Dealer"  construed  ..... „ „ „..  505 

Ministei*s : 

Exemption  from  ferry  toll - — ^ , ...  754 

Minnows: 

Presh  water,  license  for  selling  _ .^_-._......-..-i.-_ 855 

ICnors: 

Consent  of  parents  for  marriage  ..^..^^.^.^.^/^.^..^ 798 

Miscellaneous:  Chapter  xm _ 691-820 

Morris  Plan  Banks:     (See;  Banks  and  Banking) 

Liability  of  stockholders  _;»iv-.-i.^..- 293 

Name  showing  corporation  not  required  _ , 754 

Mortgage  Notes:     iSee:  Taxation) 

Mortgages:     <See:  Insurance  and  Sureties)     cSee:  Trustees 
I.  I.  Fund) 

Signature  and  acknowledgment  of  wife „ ,.,,..., 795 

Itiosquito  Control  Districts 

Expenses,    powers „.iv,iai,ii.i..^i.... 482 

Formation  in  part  of  Comity  .........i . ,.....„ 772 

Motion  Picture  Studios  and  Plants: 

Tax  exemption  59 

Motor  Vehicles: 

Appropriation  for  Department .    ....  403 

Auto  Transportation  Company,  refund  of  advances  for  mileage 
traveled  - :^^,i,.^.^.,=^.^,.^.i^,i,i,^i^„,.. -^.^ 560 
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Auto  Tag  Agency,  right  ol  private  Individual  to  so  advertise S7Z 

Carriers,  half  year  license  .„.._,^.^^ . . . 86& 

Commissioner,  liability  of  bond „' , ..... , r "~, 811 

Drivers,  hours  of  service,  trucking  Industry  „.„ .  WT 

Fees  for  transfer  of  registration  and  title  certificate  .__ SfS 

For  Hire  License,  contract  carriers  of  U.  S.  Mail  — '. ,^„,^_„»„,.  Sit 

Licenses,  exemptions ...— :..^    4S 

Licenses,  non-residents , . SW 

Operating  while  under  influence  of  Intoxicating  liquora  .. .„..      319 

Operators,  service  of  process  on  Secretary  of  State        ^.,.,^..775.  776 

Purchase  by  Department  of  tag  safety  device .~„„~.^,-.^  5S4 

Purchase  by  State  Planning  Board SW 

Purchase  of  automobiles  by  State  Racing  Commission  567 

Refunds  on  bus  licenses .— S83 

Refunds  on  half  year  license  ,.^.,„^.^,.. — ^-,...„„,™„ — .,™_~—  SI8 

Regulation  of  sale  of  used  cars ,.. 812 

Sale  when  bought  in  by  Department  for  registration  fees SSB 

Stopping  for  school  busses  

Storage  check,  warehouseman's  receipt  ...-. 

Two  license  plates  .r. , .,.„,™_......_„„ 

Trucks,  weight  and  speed  ^. ,»,.^ .^.^^^.^ . ^- 

Weight  and  height  - ^....., BW 

Motor  Vehicle  Department;     'See:  State  Boards  and  Commissions) 

Municipal  Bonds:     i&ee:  Taxation) 

Municipalities:     <See:  Cities  and  Towns)      <See;  Taxation) 

Music  Machines:     (See:  Taxation) 

Narcotics 

Compounding,  under  supervision  of  registered  Pharmacist  479 

National  Banks:     iSee:  Banics  and  Banking) 

National  Ouard: 

Naval  Militia  ._ 721 

State  Militia,  payment  for  supplies  loaned  Red  Cross  .„. — „,„.., Wl 

Naturalized  Persons:     (See:  Elections) 

Naval  Militia: 

Organization     .,- .: ._ _._.i- 731 

Negroes:     <See:  Elections) 

Nepotism: 

Special  Tax  School  District  Trustees ..- — 723 

Nets:  (See:  Conservation  and  Fresh  Water  Pish  and  Oamb 
Departments' 

Newspapers : 

Legal  notices „ - —.„ .- ..„,... „..^_„,....  TSS 

Qualification  for  publication  dellntiuent  tax  list  95 

Publication  of  tax  sale  Ust  in  newspaper  owned  by  State  Officer..    724 
Selection  by  County  Commissioners  for  publication  delinquent 

tax  list .....      ..     S« 

Successors,  legal  advertisements  . . 73t 

Nominations:     iSee:  Elections) 
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Nominees:     ^See:  Elections) 
Notices'.     (See  Legal  Advertisements) 
Muises:     csee:  State  Boards  and  Commissions) 

Enforcement  of  registration  requirements „ 4S5 

Nurses,  Board  of  Examiners:     (See:  State  Boards  and  Commissions) 


Oaths:     (See:  Elections) 

Officers:     tSee:  County  Officers 

Commission  Everglades  National  Park  Commissioners  „ 815 

Commission,  payment  of  fee  of  School  Officers 465 

Distribution  of  statutes - - 756 

Holding  more  than  one  office  818 

Postmaster  candidate  for  office - 368 

Salaries,  statute  effective  776 

Term  of  office,  appointment  - — - - 224 

Term  of  appointive  officer „_.^ 222 

When  term  of  County  Commisslonei^  begins  „ 236 

Offices : 

Legislators  not  eligible  to,  when  created  by  them 760 

Persons  not  to  hold  two  offices,  position  and  office  distinguished..  208 

Office  Supplies:     (See:  Courts,  Circuit  Judges) 

Oil  Leases: 

Trustees  I.  I.  Fund „ 558 

Old   Age   Pensions: 726 

Optometrist:    (See:  State  Boards  and  Commissions)     (See:  Taxation) 

Oystei^T     <See:  Conservation  and  Fresh  Water  Pish  and  Game 
Departments) 
Transportation  during  closed  season,  local  and  out-of-State 
products    . ,„. — „. 653 


Pardon  Board:     (See:  State  Boards  and  Commissions) 

Parents : 

Consent  of  marriage  of  minors . 788 

Parole     <See:  Convicts) 

Parties:     (See:  Elections) 

Peddlers:     (See:  Cities  and  Towns)     (See:  Taxation) 

Pensions : 

Crippled  children  of  Confederate  soldiers  730 

Endorsement  of  warrant „ 727 

No  pension  relief  for  blind  and  helpless 729 

Old  Age 726,  727 

Recall  of  checks  not  cashed  before  death  583 

Residents    — . _ „ „,..  730 

Special  Act  . „ „ 728 

Teachers   „ ^ 425 
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Pharmacists : 

Registered,  compounding  drugs .,„^ ^^„. . ...„. _„. .  479 

Physicians  and  Stu^eons: 

Chiropractic __ 587 

Examinations,  commksioned  Medical  Officers  in  U.  S.  Army 

and  Navy ..,, 478 

Postmortem  examinations  477 

Planning  Board:     *See:  State  Planning  Board) 
Police:     (See:  Cities  and  Towns) 

Florida  State  Hospital 788 

Police  Officers: 

Florida  State  Hospital,  carrying  arms  and  making  arrest 787 

Pool  Tables:     (See:  Taxation) 
Poll  Taxes:     (See:  Elections) 
Postmaster : 

Candidate  for  office  „. „ - ~ — .,.„ .  888 

Postmortem  examinations  „ ..^ 477 

Prisoners     (See:  Convicts) 

Prison-made  Goods:     (See:  Convicts) 

Probate  Act:     (See:  Courts,  Probate  Act  of  1933) 

Probation  Officers;     (See:  County  Officers) 

ft*ocess : 

Service  by  Constable 798 

Service  on  non-resident  motor  vehicle  operators,  Secretary  of 

State 775.  776 

Prosecuting  Attorney: 

Employment  by  County  Commissioners HO 

Protest : 

Tax  Collector  not  required  Co  accept  payment  of  taxes  under  251 

Publications:     (See;  Legal  Advertisements) 
Public  Records: 

Marriage  licenses    „.. „ _...  738 

Public  Library: 

School  expenditure  and  support  of  „..„._, _^_„  487 

Public  Works,  Contractors:     (See:  Taxation) 
Punch  Boards: 

Veterans  not  exempt  from  license 88 

Pupils:     (See:  Schools) 


Racing  Commission :     ( See :  State  Boards  and  Commissions) 

Race  Track  Ftmds:     (See:  Schools) 

Railroad  Commission:     (See:  State  Boards  and  Commissions) 

Salaries    - „„ .„„ , , , 

Railroads : 

Grants  „ — ,.„.„ 817 

Receivers:     (See:  Corporations) 
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Refunds:     <See:  State  Boards  and  Commissions,  Motor  Vehicle 
Department) 

Registrar  of  Vital  Statistics: 

Pees  for  certified  copies  of  birth  certificates  484 

RegiBtration :     (See:  Elections)     (State  Boards  and  Commissions, 
Motor  Vehicle  Department)     (See:  Supervisor  of  Registration) 

Republicans:     (See:  Elections) 

Residence:     tSee:  Courts,  State  Attorney)     tSee:  Elections)     tSee 
Homestead) 

Citizens   ...._ _ _.. „...,. „ i,....  701 

Construction    .„.^,, „..^. ,„.„.... ^t,.,,^....  519 

Divorce    ^,. — „.,„_„, — ._^, .,.,^......'  750 

Inmates,  Florida  State  Hospital  „ „„„,*.„ „„. ,..,.  770 

Insane    persons    _„,^„_,,_.,_^.i_,ii.^^.,.,_.^.^,^- .v, ^ :,^.i„„,..  766 

Intent  of  person   , „ „ „.,.,_,_,„^_„, 794 

Soldiers  and  sailors  1,,„...,^^^.., 750 

Restaurants:     (See:  State  Boards  and  Commifslons) 

License  fees  which  may  be  charged  by  Cities  and  Towns 493 

Serving  Black  Bass  ..- ,.„„...„.-..  661 

Roads  and  Bridges:     (See:  Highways)     (See:  Taxation) 

Cancellation  of  tax  liens  on  lands  acauired  - ; 254 

Rubber  Stamps: 

Use  in  signing  warrants  . 238 

8 

Safety  Devices: 

Pui-chase  by  Motor  Vehicle  Department 564 

Salaries: 

Statute  effective 776 

Salt  Water  Fishing:     (See:  Conservation  and  Fresh  Water  Pish 
and  Game  Departments) 

Expiration  date  of  CJhapter  17.593  of  1935 633 

Sanitariums:     (See:  Tuberculosis  Sanitariums) 
Savings  and  Loan  Associations:     (Bee:  Taxation) 

Schools:     Chapter  VIH „v 423-468 

(See;  County  Officers) 
Institutions  of  Higher  Learning: 

Junior  Colleges „ 440 

Employees.  Workmen's  Compensation  535 

Payment  of  dues  to  Association  of  Land  Grant  Colleges 

and  Universities ,  ,,^ ,,  ,.,,  ,, 440 

University  of  Florida,  electrical  power  contract  ^ 439 

Miscellaneous : 

Agricultural  Agents  „ _,„_ „ 450 

Appropriation  for  ,„ 416 

Appropriation  for  free  text  books  404 

Architects,  plans  and  specifications  of  buildings 458 

Attendance  of  pupils  outside  of  District „ 445 
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Board  of  Public  iDstrucUon,  Dumber  of  members  .... 400 

Board  of  Public  Instruction,  purchase  of  supplies  from 

relatives    - 462 

Board  of  Public  Instruction,  expenses  of  members  and  At- 
torney's fee  for  hearing  before  State  Senate  454 
Bond  payments,  to  be  authorized  by  Board  of  Public 

Instruction    —- — *S3 

Bonds,  refunded  4«S 

Borrowing  for  building  purposes  to  meet  t'ederal  Aid 

requirements    "-._• 452 

Borrowing  limit  of  Board  of  Public  Inatructloa ^ 448 

Busses,  insurance 452 

Coxmty  Superintendent  not  authorized  to  pay  bonds  except 

upon  authority  of  Board  of  Public  Instruction 453 

County  Superintendent,  salary  .._ _.   4fil 

Depositories,  securities  , 401 

Distance  from,  for  sale  of  intoxicating  liquors  ,-. 314 

Expenditure  and  support  of  Public  Library  ....  487 

Expenditure  of  insurance  money  for  the  purchase  of  another 

building     , ^, — .^,,„.^.^^,„ 466 

Funds,  use  throughout  County ....................... „... 400 

Employees,  insuiance,  Worlcmen's  Compensation .  53S 

Employees   of  State   Superintendent,  payment  of  salaries 

under  Section  1860,  C.  G,  L _ 451 

Endorsement  of  assigned  warrants 440 

Health,  requiring  two  weeks  residence  of  out-of- State  pupils 

before  enrollment _ _„ _ 461 

Holidays,  Armistice  Day.  payment  of  teachers  ._.,— 449 

Home  Demonstration  Agents 4S0 

Insurance  of  buildings  with  Mutual  Fire  Insurance  Companies  455 
Insurance  of  school  buUdings  in  companies  dividijag  profits  454 

Insurance  school  busses  ~.^.*_^.._.w».,^.,^.._,.^..,„„.i. 459 

Inv^tment  District  funds  . ,——,....,„. 4M 

Librarians,  payment  from  public  funds ^ ,„_„.™ 449 

Liability  for  municipal  taxes  on  lots  in  use  for  school  purposes  438 

Liability  insurance  on  school  busses  .    457 

Location  of  school  buildings  within  three  miles  .„ „„ 442 

Members  Board  of  Public  Instruction,  suspension  44S 

Motor  vehicles  stopping  for  school  busses  . i.„,„^...  4M 

Outside  employment  of  school  board  members  .„..™.., . 4S0 

Payment  of  Commission  fee  for  school  officers  ._. „__,  4U 

Payment  of  interest  on  loans  in  advance  ... ^„. „ 484 

Place  of  regular  Board  meetings  -.,„^. 4S9 

Premiums  on  surety  bond  of  County  Superintendent „ 407 

Printing  seal  on  school  warrant . _,.„.  444 

Signature  on  warrants,  addressograph ... . ,_ 4S0 

Slot  machines,  operation  distance  .. 738 
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State  Board  of  Education,  participation  in  refunding 

operations 522 

Time  warrants  issued  by  Board  of  I*ublic  Instruction 464 

Transportation  of  pupils,  jurisdiction  of  Board  and  Trustees  ..  442 

Use  of  Race  Track  Funds 447 

Vocational  schools,  beauty  culture,  teaching  in  Deaf  and 

Blind   School - 466 

Warrants,  signature  ..,„ „ 444 

Workmen's  Compensation  Act,  independent  drivers  of  school 

Busses S37 

Special  Tax  School  Districts: 

Approval  of  purchases  by  Board  of  Public  Instruction  429 

Bond  elections,  effect  of  homestead  amendment  on  qualifica- 
tion of  electors  _. 427 

Cancellation  of  bond  fund  exceeding  constitutional  limit 434 

District  elections  - 433 

District  Trustees,  filling  vacancies 428 

Investment  District  fimds 435 

Investment  of  funds 433 

Number  of  mills  that  may  be  levied  and  assessed  429 

Purchase  of  bonds  of  another  district   43S 

QuaUfication  of  Trustee,  selection  of  teachers  — „...,  432 

Removal  District  Trustees  _ „ 439 

Separate  insurance  of  funds til 

Tax  Assessor  entitled  to  Commission  for  assessing  taxes 438 

Trustees,   nepotism „ 723 

Trustees,  powers  as  to  grades 431 

Trustees,  resignation  and  filling  vacancies 430 

Teachers : 

Nomination  of  .-^..^. _.-.,. ^ i 425 

Pensions    „„ , ^ . 426 

Salary  increase 428 

Selection  by  District  Trustees „ 432 

Sales:     I  See:  Schools) 

Seals:  . 

Commissioners  of  deeds,  form  ^.^......! tfO 

State  of  Florida,  use  of ..„,..... 797 

Search  and  Seizure;     <See:  Conservation  and  Presh  Water  Fish 
and  Game  Departments) 

Concealed  weapons 752 

Search  Warrants:      (See:   Intoxicating  Liquors) 
Secretary  of  State: 

Service  of  process  on.  for  non-resident  operator  motor  vehicle  775.  776 
Sedition: 

Statute    quoted    . .. _... _ 7B« 

Securities  Act; 

Commission,  traveling  expense  account  - 620 

Exemptions   - „ 620 
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Exempt    transactions    „ „ _„„ ~„— __~™ ~  All 

Foreign  corporatton  qualifFlns  - . — .™~~_. _—  W* 

Interest  in  profit  sharing  agreement , ^^ 612,  613 

Municipality,  amount  „„„„„ 617 

Registration  of  oil,  gas  or  mineral  contract  or  deed  . flS 

Regulation  of  stock  and  salesmen  m  Multi-ownership  plan 631 

Prospectus  discussed  „._ §JM 

Securities  for  public  deposits  ~__ ^„^.._ , 38i 

tSee:  County  Officers) 

School   depositories   _ _.  661 

Seines:     (See:  Conservation  and  Fresh  Water  Fish  and  Game 

Departments) 
Seizure: 

By  Tax  Collector  for  intangible  personal  property  tax S7,    88 

Slot    machines    -.— — . — . —  ISi 

Shad:     (See:  Conservation  and  Fresh  Water  Fish  and  Game 
Departments) 

Sale  of,  from  Northern  waters  during  closed  season   663 

Shell  Fish:    (See:  Conservation  and  Fresh  Water  Fish  and  Game 
Departments) 

Construction  of  laws  _ „ „ 64f 

Laws,  duty  of  Sheriff  661 

Licenses  — 666 

Oysters,  transportation  during  closed  season,  local  and  out- 
of-state  products  -.. 683 

Sheriffs:     (See:  Conservation  and  Fresh  Water  Fisb  and  Game 
Departments)     (See:  County  Officers)     (See:  Elections) 

Payment  to  attorney  for  legal  advice „ . 990 

Seizure  of  slot  machines  _ ~ — — ^  W8 

Shoe  Repair  Shops:     (See:  Taxation) 
Shows:     (See:  Taxation) 

Shrimp:     (See  Conservation  and  Fresh  Water  Pish  and  Game 
Departments) 

Importing  by  local  factory . —  667 

Shooting : 

Highways,  on  or  near 

Sick  and  Funeral  Benefit  Insurance:     (See:  Insurance  and  Sureties) 
Slot  machines:     (See:  Elections)     (See:  Taxation) 


Boats ^i™,.^_iii. „__ 

Confiscation  and  disposition  _... .... 

Effective  date  of  referendum  „ 

Enforcement  in  counties  voting  agsdnst 

Licenses,  lessor  and  lessee  .,..- „„_.. 

Lotteries    _ .^..„,„ 

Operation  by  vendor  of  beverages  „,,_. 

Operation  distance  from  school  or  church 

Operation  revoked  as  of  date  of  election 

Petition,  balloting  -... . ., 


786 
740 
741 
t41 
734 
737 
308 
738 
736 
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Seizure  by  Sheriff  _ . . 738 

Statute  referendum  ..._. . „ 733 

Veterans  not  exempt  from  license  53 

Small  Loans: 

Necessity  of  license  for  collections  on  existing  loans  when  loans 

discontinued 744 

Right  of  licensee  to  charge  or  contract  for  Attorney's  fee 743 

Social  Welfare:     <See:  Pensions,  Old  Age)     (See:  State  Board  of 
Social  Welfare) 

District  boards.  Secretary  and  other  employees „ 752 

Soldiers  and  Sailors:     <See:  Elections) 

Citation  of  statute  relating  to  _ 800 

Residence    . „ 750 

South  Florida  Conservancy  District : 

Application  of  Chapter  17.272  of  1935  ..,.„ ^ ., 559 

Sovereignty  Lands: 

Taxation   ; „,„ 596 

Title  vested  in  Trustees  J.  I.  Fund L 558 

Special  Laws: 

Publication  of  notice  of  introduction 794 

Special  or  Local  Laws:     fSee:  Cities  and  Towns) 
Special  Tax  School  District  Taxes:      (See;  Schools* 

Fees  for  assessment  _., 245 

Speed: 

Trucks .... _ 566 

Stamps: 

Marks  and  Brands,  use  of  rubber  instead  of  steel 801 

State  Agricultural  and  Marketing  Board:     (See:  State  Boards 

and  Commissions) 
State  Association: 

Expenses  and  dues  of  County  Commissioners  when  attending ^8 

State  Attorneys:     'See:  Courts) 

State  Attorneys.  Assistants:      (See:  Courts) 

State  Auditor: 

Deputy  for  Dade  County 746 

State  Board  of  Administration  Chapter  n _ „ 131-203 

(See:  Taxation) 
Bonds: 

Authority  to  accept  refunding  bonds  as  security  for  public 

deposits  after  insolvency  of  bank 196 

Joining  with  I'eceiver  of  bank  in  petition  for  authority  to 

dispose  of  bonds  held  as  collateral  to  sectire  deposits 196 

Kanner  Bill: 

Application  of  proceeds  of  alleged  special  levies 161 

Authority  to  settle  litigation  by  compromise  and  payment 190 

Brevard  County,  application  proceeds  alleged  special  levy 166 

Brevard  County,  sale  of  securities  held  in  interest  and 
Sinking  fund 160 
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Brevard  County,  sale  of  securities „..^.-.  13S 

Broward  County,  application  of  proceeds  of  alleged  special 

levy no 

Broward  County,  mandamus  proceedings  ._„ _„„,-  IBS 

Charlotte  County,  return  of  gasoline  tax  monies 171 

Dade  County,  payment  of  interest  after  maturity  on  past 

due  bonds   - -  14? 

Dade  County,  purchase  and  sale  of  sinking  fund  securities  ..  178 

Dade  County,  resolution  as  to  refunding  operations 103 

Dixie  County,  payment  on  lost  coupons  ISt 

Duval  County,  authority  to  comply  with  resolution  restrict- 
ing allocation  and  appropriation  of  levy  already  made  „ 187 

Duval  County,  duty  of  Board  to  register  bonds 138 

Flagler  County,  authority  of  Clerk  Circuit  Court  to  accept 

bonds  in  payment  of  taxes ..  Ii9 

Flagler  County,  compliance  of  State  Board  with  Chapter 

16.809  of  1935 ^ _-..- 159 

Flagler  County,  correction  of  omission  of  County  oUlgatlcms 

on  Coimty  division    ,,- . .^-  180 

Flagler  County,  credit  of  gasoline  monies  - 151 

Glades  County,  payment  of  judgment  from  funds  not  ear- 
marked  . i __., „ 168 

Glades  County,  purchase  of  bonds  from — „„...  148 

Hardee  County,  compromise  settlement  of  litigation .^^„.^.  ItS 

Hardee,  Okaloosa.  Pasco  and  Taylor  counties,  apportion- 
ment gasoline  tax 179 

Hernando  County,  application  proceeds  of  alleged  special 

levies 167 

Hernando  County,  distribution  of  gasoline  tax  money  for 

purchase  of  bonds „ i„..„„„.™„„„_._  143 

Hillsborough  County,  compromise  of  suit  „ ... . 13S 

Indian  River  County,  authority  for  settlement  of  litigation  191 

Jensen  Road  and  Bridge  District,  application  of  gasoline  tax  134 

Lake  County,  construction  of  Chapter  18.807  of  1935   183 

Lake  County,  exchange  of  bonds  in  sinking  fund  of  Special 

Road  and  Bridge  District  . .  156 

Lake  County,  refunding  program,  transfer  of  funds  174 

Lake  County,  remittance  of  gasoline  monies   .                 .      .  177 
Lake  County,  settlement  between  bank  llouidator  and  County 

Commissioners     192 

Manatee  County,  authority  of  Board  to  execute  resolution 

for  sale  of  bonds  148 

Manatee  County,  disbursement  Special  Road  and  Bridge 

District  funds  . -^_„ 18S 

Marion  County,  duplicate  tmst  reoefpi  for  lost  cotipoDs  oo 

bonds   „ , 137 

Manatee  County,  refunding  bond  issue  ^__ 157 
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Manatee  County,  Saiasota  County,  refunding  obligations  on 

split  issue  - - - 171 

Okeechobee  County,  compromise  of  mandamus  proceedings  ....  190 

Okaloosa  County,  return  of  gasoline  money 155 

Okeechobee  County,  application  proceeds  of  alleged  special 

levy    - _ _ „ 163 

Okeechobee  County,  authority  to  divert  funds  under  resolu- 
tion   158 

Okeechobee  County,  return  of  gasoline  funds  176 

Orange  County,  collection  of  interest  coupons  on  stolen 

bonds . . 146 

Orange  County,  collection  interest  coupons  on  stolen  bonds  143 
Orange  County,  payment  necessary  expense  in  refunding 

program    ..,. - 171 

Osceola  County,  withholding  payment  of  debt  service  items 

of  gasoline  tax  monies 181 

Palm  Beach  County,  investments  held  in  Interest  and  sink- 
ing fund  164 

Payment  of  interest  on  past  due  bonds  following  payment 

of   principal _ _ 187 

Purchase  of  bonds  taken  in  for  taxes  not  authorized  183 

Purchase  of  bonds  where  coupons  have  been  reduced  to 

judgment „ 185 

Putnam  County,  authority  to  pay  portion  of  maturity 149 

Putnam  County,  plans  of  repayment  of  funds  advanced  to 

other  funds 182 

St.  Johns  Coimty,  authority  to  exchange  bonds  in  sinking 

funds   153 

St.  Johns  County,  payment  of  interest  after  maturity 173 

St.  Johns  County,  purchase  by  investment  account  of  its 

own  bonds  held  in  another  investment  account  139 

St.  Johns  County,  purchase  by  sinking  fund  investment 

account  of  bonds  in  another  account 141 

St.  Johns  County,  refunding  operations 144 

St,  Johns  County,  return  of  gasoline  money 164 

St.  Lucie  County,  application  of  proceeds  of  alleged  special 

levies    - 168 

St.  Lucie  County,  return  of  gasoline  money  151 

Sarasota  County,  application  proceeds  of  alleged  special 

levies    „ IBS 

Sumter  County,  cancellation  of  note  and  mortgage  and 

acceptance  of  bonds  issued  by  Federal  Farm  Mortgage 

Corporation .,  194 

Sumter  County,  effect  of  service  of  writ  of  mandamus 186 

Sumter  County,  transfer  of  funds  133 

Taylor  County,  payment  of  gasoline  monies  to  County 150 

Union  County,  diversion  of  gasoline  tax  money  not  permitted 

under  peremptory  writ  of  mandamus  „ 189 
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Volusia  County,  payment  of  specific  securtttes  own^  by  a 

relator  in  mandamus  proceedings  IM 

Volusia  County,  refunding  program,  transfer  of  funds 174 

WakiiUa  County,  authority  to  sell  bonds  when  held  In  sink> 

ing  fund  for  less  than  par ... . .„._,„_ .-.  lU 

Miscellaneous : 

Assignment  of  note  and  mortgage  held  In  sinking  fund  .„ 199 

Brevard  County,  exchange  of  securities  held  in  interest 

and  sinking  fund  Ml 

DeSoto  County,  payment  of  attorneys'  fees  from  gasoline 

tax  funds  198 

Madison  County,  authority  to  compromise  note  held  as 

security  against  frozen  balance  in  deftmct  bank 198 

Marlon  County,  re -establishment  of  lost  or  destroyed  trust 

•     receipt _.__ ^..^„.~„„ 302 

Procedure  of  Board  of  Administration  ...... 208 

Putnam  County,  receipt  of  bonds  distributed  under  Putch 

BUI    - - ^ — 2CW 

Refunds  for  commissions  of  Tax  Collector  „. i . 1S9 

Tax  Assessors'  commissions  « 200 

State  Board  of  Beauty  Culture:     (See:  State  Boards  and 

Commissions) 
State  Board  of  Education:     (See:  state  Boards  and  Commiselons) 
State  Board  of  Embalmers: 

Annual  renewal  of  license  fees  „ S88 

State  Board  Of  Forestry: 

Ebiemption  from  gasoline  tax  when  trucks  operated  from  State 

and  Federal   funds „ 88 

State  Board  of  Funeral  Directors  and  Embalmers: 

License  to  operator  when  Act  passed —      597 

State  Board  of  Health:      (See:  Health)      (See:  State  Boarcte  and 
Commissions) 

Regulation  of  funeral  directors  585 

State  Board  of  Public  Welfare: 

Duties  and  powers ,_ „_....,  582 

State  Board  of  Social  Welfare;     (See:  State  Boards  and 
Commissions) 

Borrowing  money  « . 580 

Compensation   insurance „ , 579 

Liability  for  damage  when  traveling ^ i.„, ..^i...,. 581 

Qualification  of  members ^_ ,_— ,__™ ,—. 881 

Recall  of  Old  Age  Pension  checks  not  cashed  before  death   583 

State  Boards  and  Commissions:    Chapter  IX 469-600 

Board  of  Barber  Examiners: 

Fee  for  restoration  of  certificate  „ 496 

Method  of  payment  of  biUs  ........... ^ WT 

Board  of  Control:     (Institutions  of  fflsber  Learning) 

Borrowing  money _ ,.,.„ , 505 
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Employees.   Workmen's   Compensation ,....._ 504 

Group  life  insurance  for  employees  of  institutions ,.„_.» Sll 

Term  of  members — — .„_^.^.^  fi05 

Workmen's  Compensation,  payment  of  claim  ..„. — , — .^.— _.  504 

Board  of  Health: 

Competitive  bids  for  repair  of  buildings  481 

Dnigs,  narcotics  - - - 479 

Funds  collected  for  birth  certificates , ^, 472 

Jails,  inspection  „ , „.._ 475 

Lepers:  designation  of  leprosarium _  477 

Municipal  Public  Works  .....__ „ 474 

Mosquito  Control  Districts,  powers,  expenses 482 

Physicians  and  surgeons,  examinations,  commissioned  MeiU- 

cal  Officers  in  Army  and  Navy „.. 478 

Postmortem  examinations „ 477 

Practice  of  medicine  without  resistration,  preparation  and 

sale  of  plaster  for  cancer  removal  „  4751 

Rules  and  Regulations,  Penalty  for  violation  ,.,,.„ 471 

Registrar  of  Vital  Statistics,  fees  lor  certified  copy  of  birth 

certificates 484 

State  Health  Officer,  traveling  expenses , 473 

Vital  Statistics,  birth  certificates,  copies  481 

Vital  Statistics,  legitimacy  of  infants  ^„ _ 476 

Citrus  Fruit  Commission: 

Disbursement  of  collections  on  Iwnd  ....: i_ 508 

Commissioners  of  State  Institutions: 

Contracts  with  Architects  in  Federal  Emergency  Admin- 
istration Public  Works 524 

Fees  of  Architects  — ,4.^„ 539 

State  Board  of  Beauty  Culture: 

Rrfunds  to  applicants  for  certificates 519 

Dyers'  and  Cleaners'  Board: 

Contributions  to  officers  ...... „ ... ^^.^ 521 

Engineering  Examiners: 

Re -examinations „ ,...., 523 

Florida  Board  of  Forestry: 

Acquiring  lands,  taxation -...^^^. ;,. , ^^^^^^^ 547 

Agreement  with  Federal  authority  „„......,•..,....:.......„!......,.- 5ifl 

Arrests  by  employees 549 

Construction  of  roa^,  etc.,  across  tax  delinquent  lands  ...546,  547 
Depositing  funds  in  local  banks  and  checking  against  same  ...  552 
Distribution  of  receipts  from  sale  of  products  548 

Florida  Crippled  Children's  Commission: 

Expenses _.„,..,„„„..„ ,..„ 502 

Funds  for  crippled  children ..„.„„. ...„._ 503 

Secretary,  employment  not  mandatory  _ 501 

Florida  Industrial  Commission,  Workmen's  Compensation: 

Accident  prevention  insurance  „ 538 
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Board  of  Control,  schools,  employees  ,..„„ 535 

Boards  of  Public  Instruction,  employees 535 

Care  In  granting  permits  to  insurance  companies  .^. 539 

Casual  employment  ..._ -.,—..—        537 

Compensation  for  permanent  disability  530 

County  not  accepting  or  rejecting  provisions  ol  Workmen's 

Compensation  Act  . .^ , , ^_.« ..  tM 

Dairy  industry         „..'.- .^ M2 

Employers  and  employees,  exemption  ,_ „,.-„...-..         543 

Exemption  clause  construed  534 

Exemption,  common  carriers „..., 531 

Exemptions,   logging ,.. — .^^ — ....^..t^.^.  SM 

Independent  Drivers  of  school  busses  5S7 

Injuries  to  employee  of  Board  of  Control    „» ..         529 

Insurance  carriers 544 

Legality  of  regulation  requiring  annual  registration  of  in- 

surance   carriers 545 

Liability,  common  law  defenses  . .^..        533 

Liability  for  employees  for  sub-contractor 532 

Municipalities  rejected _ ,.,.         536 

Refusal  of  occupational  licenses  by  Tax  Collector  not 

authorized     .„„_ ^.. . 532 

State  Plant   Board .„„._,.,: 541 

Tax  exempt  College  not  exempt  from  Act „ 536 

Florida  State  Agricultural  and  Marketing  Board: 

Buyers  platform  at  Palmetto,  Florida  „ 513 

Operating  cost  of  markets  — .^ .....-.,..        513 

Rental  of  market  stalls  .....,^^„,..^^„..„....^...^„^.„^^  ...       514 

Hotel  Commission: 

License  fees  which  may  be  charged  by  Cities  and  Towns  493 

Posting  printed  copy  of  law  ........ _, .^         493 

Live  Stock  Sanitary  B<Ard: 

Appr opri atlon    _„ ».. ......_,._.......„_.^  499 

Milk  Control  Board,  producers,  licenses  .*„ ,.,...,„,.  SS9 

Miscellaneous : 

Citrus  Fruit  Commission,  application  of  law  to  canners  S93 

Citrus  Fruit  Commission,  casual  buyer  defined     591 

Citrus  Fruit  Commission,  inspectors.  Workmen's  Compen- 
sation      694 

Citrt^  Fruit  Commission,  liability  of  citrus  fruit  dealer's 

bond  for  assessments „ ..,.., 58S 

Citrus  Fruit  Commission,  license  and  bond,  contlnuatinn  590 

Citrus  Fruit  Commission,  members,  exi>enses 591 

Citrus  Fruit  Commission,  scope  of  fruit  dealers'  bond  589 

Citrus  Fruit  Commission,  traveling  expenses  over-head  589 

Everglades  National  Park  Commission,  tidal  lands,  taxation  ..  696 
Funeral  Directors,  regulation  by  State  Board  of  Health  585 

Milk  Control  Board,  compensation  of  employees  ,  594 
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Milk  Control  BOEird,  licenses,  stores  changing  location  588 

Milk  Control  Board,  "Milk  Dealer"  construed  595 

Milk  Control  Board,  traveling  expenses  of  Director  .._ 587 

Physicians  and  Surgeons,  Chiropractic  587 

Securities  Commission,   traveling  expenses  620 

State  Board  of  Embalmers.  annual  renewal  of  license  fees 588 

State  Employment  Board,  effective  date  of  statute 599 

State  Employment  Board  members,  payment  of  expenses  599 

Motor  Vehicle  Department: 

Auto   transportation    companies,   refund   of   advances   for 

mileage  traveled 580 

Commissioner,  liability  of  bond  .  -,..™^v„ ._,...„ 571 

Pees  for  transfer  of  registration  and  title  certtficate 589 

For  Hire  license,  contract  carriers  of  D.  S.  Mail 561 

Ijcenses,  non-resident S66 

Motor  carriers  securing  half  year  license  when  holding  Cer- 
tificate of  Convenience  and  Necessity  .".... 565 

Purchase  of  automobile  by  State  Racijo^  Commission 567 

Purchase  of  tag  safety  device 564 

Refunds  on  bus  licenses 563 

Refund  on  half  year  license  ...._ .,.  568 

Right  of  private  individual  to  advertise  as  auto  tag  agency   ...  572 
Sale  of  motor  vehicles  bought  in  by  DepEirtment  for  regis- 
tration fees — .,^.,^,.,.,^,^ 569 

Storage  check,  warehouseman's  receipt  „ „ „ 560 

Trucks,  weight  and  speed „ 566 

Two  license  plates ..„ 562 

Weight  and  height  of  motor  vehlctes  „ 570 

Nurses,  Board  of  Examiners: 

Employment  of  attorney,  nurses  qualifications 494 

Enforcement  of  registration  regulrements 495 

Optometrists:     499 

Pardon  Board: 

Record  required  of  applicants  for  pardon  573 

Racing  Commission: 

Admission  price  to  racing  grounds 487 

Application  of  Miami  Jai-a-Lai  489 

Application  of  State  Racing  laws  to  U,  S.  property 488 

Apportionment  of  funds  to  counties  „ 485 

Distribution  of  funds  to  counties „ 486 

Distribution  of  funds  to  certain  counties 487 

Jai-a-Lai,  discretion  in  granting  permits 490 

Revocation  or  suspension  of  licenses,  evidence  necessary  491 

Railroad  Commission: 

Salaries   500 

Sale  of  biologicals  by  stores  not  registered  as  drug  stores 480 

State  Board  of  Beauty  Culture: 

Residence  or  domicile  construed ._ „ 519 
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Vocational  Schools  . —  611 

State  Board  of  Education; 

Participation  in  refunding  operations _ 938 

State  Board  of  Funeral  Directors  and  Embalmers: 

License  to  operator  when  Act  passed MT 

State  Board  of  Social  Welfare: 

Borrowing    money    . . . . .._.  8M 

Compensation  insurance .„..««,„..«.  SW 

Duties  and  powers  State  Board  of  Public  Welfare —  M3 

Liability  for  damage  wh«n  travelli^  . SSI 

Qualification  of  members  — ..._ — -.-.. — —  B81 

Recall  of  Old  Age  Pension  checks  not  cashed  before  death  ....  683 
State  Planning  Board: 

Manner  of  handling  funds  . .. _ 57t 

Purchase  of  automobile „..., 677 

State  Plant  Board: 

Interference  with,  contempt  proceedings  _~ —  674 

Spraying  to  eliminate  citrus  pests,  compensation  for  damage 

to  private  party . 874 

State  Road  Department: 

Cancellation  of  tax  liens  on  lands  acquired  for  State  roads  ....  264 

P.  W.  A,  grant  for  construction  of  building 63T 

Requisitions,  appropriations ^ flS7 

Trustees  1.  I.  Fund: 

Authority  with  reference  to  foreclosure  of  tax  certificated 

lands 657 

Disposition  proceeds  of  State  lands,  special  assessments  or 

tax  levies  .„ — .  &B0 

Mortgage  on  land  covered  by  tax  lien  .- ,.,„.,_ 95S 

Shell  leases _ -.. — — —  Wt 

Sovereignty  lands,  oil  leases  _ „ SM 

State  Chemist: 

Fertilizer  tags  and  certificates,  forms „  717 

State  Employment  Board: 

Effective  date  of  statute . 890 

Members,  expenses _..  880 

State  Health  Officer:     <See:  Boards  and  Commissions) 

Traveling  expenses  „ 473 

State  Insurance  on  leased  property _„-„.  773 

State  Lands: 

Conveyance  of  lands  in  Key  West  on  which  National  OUard 

Armory  located  ...- „ _. 778 

State  Live  Stock  Sanitary  Board:     (See:  State  Boards  and 

Commissions) 
State  Markets:  (See:  Parmer's  Markets) 
State  Militia:     (See;  National  Ouard) 
State  of  Florida: 

Conveyance  of  lands  In  Key  West  on  which  National  Ouard 
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Armory  located 778 

Seal,  use  ol „ „ Wl 

state  Officers: 

Publication  of  tax  sale  list  in  newspaper  owned  by !„..       724 

State  Officers  and  Employees; 

Employees,  subsistence  when  traveling „.,„,i„*.i„, 748 

Employees,  to  whom  payment  of  salary  made  in  case  of  death         747 

State  Planning  Board:     (See:  State  Boards  and  Commissions) 

Appropriation  for „„ 408 

Manner  of  handling  fun^ ^ „  .  577 

Purchase  of  automobile  iu..i,_...i_v.„.,^.-..-4i ^..^^^^^ 877 

State  Plant  Board:     (See:  State  Boards  and  Commissions) 

Interference  with,  contempt  proceedings  574 

Spraying  to  eliminate  citrus  pests,  compensation  for  damages        574 
Workmen's  Compensation  541 

State  Prison  Farm; 

Appropriation  for  411 .  418 

Convjct-made   goods   .^ .,„. ...-- vi,,.-„„,..* .-.  772 

State  Racing  Commission'.     (See:  State  Boards  and  Commissions) 

State  Road  Department:    (See;  State  Boards  and  Commissions) 

Cancellation  of  tax  Uens  on  lands  acquired  by.  for  aeronautical 

purposes    _ .,.„„„,,.„..„.„.,„, „^.„ „ ,,„ 86 

Requisitions,   appropriations  ,^™.«w«..-v.— .,. — 527 

State  Treasurer: 

Exchange  of  surety  bonds 611 

Not  authorized  to  apply  for  tax  deed  on  tax  certificate  issued  in 

his  name  91 

Return  of  bonds  deposited  with,  when  received  by  County  for 

delinquent  taxes  -.,.„ „^.,^-„.„,^, — 95 

Sale  of  collateral „ _ „ „..,„..„ „ 618 

Sale  of  securities „ — _, 618 

Stat«  Veterinarian: 

Salary .. , ,?  ^W 

Statutes:  • 

Distribution  to  officers ,; '^58 

Effective  date   _ 788 

Mistake  in  reference  to  other  statutes 758 

Stocks;     (See;  Taxation) 

Stares:     (See:  Drug  Stores)     (See  Taxation) 

Licenses,  fish  dealers  operating  under „...  643 

Sale  of  milk,  licenses,  change  of  location  58G 

Suit  Clubs 

Lotteries   ..._.„. . „ _ 810 

Supervisor  of  Registration:     <See:  Elections' 

Salary    .    „.,„ , ....  225 

Surveyor:     (See:  County  Officers) 

Issuance  of  Commission  _ 228 
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Supplies  :   (See  Schools) 

Purchase  from  relatives  by  Board  ot  Public  InstnicUon  «2 

Sureties:     (See:  Insurance  and  Suretlea) 

Release  of  liability    — ™.. 8t' 

Surety  Bond: 

Release  of  liability  under „ — . „...,-.™4- —....-  818 

Surety  Company:     (See:  Taxation) 
Suspension:     <See:  Governor) 


Tags: 

Commercial  Feeding  Stuffs  — _~....«^.— «»»,««- —  !!• 

Commercial  Feeding  Stuffs,  form  - — - — ..—...... ■.^».  Id 

Inspection,  refund  for  costs „.......,..™ — „.  tit 

Tag  Safety  Device; 

Purchase  by  Motor  Vehicle  Department  ..._,.„ „ - 684 

Tax  Adjustment  Board: 

General  and  local  statutes  , ,-..,  84 

Tax  Assessor:     (See:  County  Offlcen) 

Assessment  Intangible  personal  property  tax  ...^...„. „..^,.,.„«.  39 

OasoUne  subject  to  personal  property  tax .,. 47 

Taxation:     Chapter  I  ... ,^».«-^„«„.-,  1-lSO 

(See:  Intoxicating  Uquois) 
Assessment: 

Gasoline  subject  to  personal  property  tax  47 

Chain  Store  Tax: 

Application  to  oil  companies  operating  fUUng  stations,  sell- 
ing tires,  tubes,  batteries,  etc „ IM 

Application  to  places  of  sale  on  consignment  ... „_„„,. 109 

Comptroller  to  collect  and  disburse  ._,™.,  HI 

Credit  on  licenses    „_ ^.™.-„.  110 

Definition  of  store:   second-hand  car  lot w,™^-        115 

Half  year  license  __.—.____.        114 

Occupational  license  statutes  not  repealed ,.«.«^.  U3.  US 

Tax  on  additional  store  during  license  year     .  tI3 

Tire  and  tube  dealers                      lOS 

Delinquent  Taxes : 

Adjustment  boards,  compromises  ^ «...  tfl© 

Adjustment  boards,  meetings,  compromises 83 

Adjustment  boards,  statutes  declared  un(x>nsUtttttoiiuil  —,.., —  91 

Adjiatment  boards,  injunction ..,.„.._.,.  99 

Cancellation  tax  Uens  on  property  acquired  for  aeronauticat 

purposes 88 

Cancellation  tax  certificate  on  lands  acquired  by  County  for 

Other  than  public  purposes  not  authorized                  84 

Credit  when  items  declared  unconstitutionally  levied  .. — ^^    99 
Disposition  of  bonds  held  by  State  Treasurer  under  Cbspter 

15.054  Of  1931                    - - -  97 
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Disposition  proceeds  under  settlement  authorized  by  Ad- 
justment Board 100 

Effect  of  Court  order  for  sale  of  tax  certificate  686 

Foreclosure  by  County  Commissioners  or  State  Comptroller  98 

Foreclosure  by  owner  of  tax  certificate  90 

Foreclosure  of  tax  certificate  by  bolder  and  payment  sub- 
sequent taxes  102 

Forestry  Department,  construction  of  roads,  etc.,  across  tax 

delinquent   lands — -  546 

Forestry  Department,  construction   of   roads   across  tax 

delinquent  lands  .,- ~ 541 

Futcb  Act.  return  of  bonds  deposited  with  State  Treasurer 

received  by  County  for  delinquent  taxes  95 

Governor  without  power  to  extend  time  for  redemption  on 

adjusted   basis   93 

Ijessee,  with  consent  of  owner  may  purchase  tax  certificate 

on  adjusted  basis „ 01 

Newspaper,  qualification  for  pubicatlon  tax  list 85 

Newspapers,  selection  by  County  Commissioners  for  publica- 
tion tax  sale  list  ..- - 86 

No  cancellation  outstanding  State  taxes  on  lands  acquired 

by  Trustees  I.  I.  Fund 86 

Re-advertlsement  upon  death  of  Tax  Collector  _ 88 

Redemption  by  use  of  bonds „ 90 

Refund  on  cancelled  tax  certificates  105 

Refunds  on  void  tax  certificates  or  tax  deeds  _ 104 

Removing  buildings  from  tax  certificated  lands  foreclosed 

by  City 89 

State  Treasurer  not  authorized  to  apply  for  tax  deed  on 

tax  certificates  in  his  name 91 

Tax  Adjustment  Boards,  general  and  local  statutes  84 

Tax  Deed,  pubUcation  of  notice  104 

Tax  sale  certificate,  payment  of  balance 93 

Trustees  I,  I.  Fund,  authority  as  to  lands  foreclosed .,  557 

Documentary  Stamps: 

Appearance  bonds  , 38 

Advertising   contracts   „ 34 

Bonds  assigned  out  of  State 26 

County  bonds,  sale  or  assignment 33 

Deed  to  convey  property  of  corporation  to  owner  all  but  two 

shares  of  stock  „ _ ___ „„.  28 

Deeds  from  private  owner  to  Ship  Canal  Authority  ... ._,.. 29 

Deeds  from  Ship  Canal  Authority  to  United  States  ,„.„ ......  29 

Deeds  of  gift 32 

Municipal  bonds,  sale  or  assignment  „ 33 

National  bank  stock,  reissue  27 

Promissory  notes  and  other  instruments  executed  by  Federal 

agencies 31 
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Stock  transfers  ~ _ ^„„..^.._ „ 26 

Exemptions : 

Caiurch  property  .™i_„..._„_„„-_»„~__„_.  W 

Perry  tolls,  ministers  and  clergymen  ,...„ . .. .  7M 

Florida  Board  of  Forestry  lands  547 

Gasoline,  tructcs  operated  by  Florida  Forest  Serrtce     68 

Homestead,  alien  not  entitled  to  „___,«„-  64 

Homestead,  application  for 81 

Homestead,  application  to  real  estate  and  improvements 

thereon ,.._i.^._____-—  tl 

Homestead,  buildings  considered  part .« — ^.— ._,— C3 

Homestead,  date  of  acquiring  „ ._.._.__..  79 

Homestead  escaping  taxes  for  yeaiv,  assessment ,.____. 82 

Homestead,  head   of  family    _ ™„ . 77 

Homestead  in  City  or  town  — ^ 72 

Homestead,  lessee  stockholder  of  corporation  owning  apart- 
ment house    _ -^ — .- ^.  St 

Homestead  of  married  woman  wbose  htntMad  Is  reddest 

of  another  State  „.. - _... 60 

Homestead,  ownership 75 

Homestead,   persons  holding  unrecorded   contracts  not 

entitled  to - — . — . ~  M 

Homestead,  person  must  show  record  title                        .    ...  03 

Homestead,  person  receiving  not  deprived  of  other  exemptions  82 

Homestead,  property  leased  to  industrial  plant  not  entitled  to  66 

Homestead,  property  outside  City  or  Town 74 

Homestead ,  property  owned  by  husband  and  wife  when 

husband  an  alien  66 

Homestead,  property  subject  to  tax  for  outstMidIng  bonds   .  83 

Homestead,  residence,  part  time  rental            „ „...  78 

Homestead,  special  assessments  for  t>enefits  _„_..„ _„_  W 

Homesteads,  when  person  may  obtain  .  S8 

Intanidble   personal   property  tax,  bank  stock   owned  by 

R.   F.   C i» 

Manufacttireiis 6S 

Money  paid  by  United  States  tmder  World  War  Veterans'  Act  89 

Motion  picture  studios  and  plants  59 

Property  owned  by  municipality  and  leased  to  County,  for 

Court  House  site  18 

Veterans,  beveratre  licenses  _,... ..„ „ „„ „  9S 

Veterans,  disability  _  BV 

Veteran,  entitled  to  homestead  and  statutory  exemption   -  71 

Veterans,  licenses  _. 52,  69 

Veterans,  residence  ™ _„ . „.^.„ ._ 5S 

Veterans,  statutes  enumerated _^ ._^_„„.^ 5ft 

Putch  Bill: 

Bonds,  collateral  security  for  R.  F.  C.  loan <M 

Cancellation  of  bonds  ; . .„„..„.,  40 
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Payment  principal  and  interest 50 

Gasoline : 

Assessment  as  tangible  personal  property - i. 47 

Florida  Archeolo^cal  Survey  not  subject  to  ..^i,.«._,i^..  47 

Exemption,  Federal  Land  Bank  of  Columbia  .„ 47 

Inspection  fee.  Federal  agencies „._. 46 

Inheritance  or  Estate  Taxes: 

Domicile 40 

Pees  of  County  Judge  for  making  report  of  estates  .. ,. 259 

Intangible  Personal  Property  Tax: 

Assessment,    returns „ --  39 

Conditional   sales 39 

Federal  building  and  loan  associations,  property  and  stock   ..  36 

Mortgage  notes  not  held  by  Trustee  under  mortgage   36 

Seizure  and  sale  of  property  ..„..,.,.,.^.. 37.  38 

Licenses : 

Automobile  agencies .^.„.^..,._™.-, 23 

Automatic  music  machine  .^.i:._^.4„ 22 

Automobile  tire  and  tube  dealers ....^^ ..... , 21 

Beauty  Culture     ,,...„ „,,...„,„„...«,„ _^^„.„  2i 

Beauty  parlor _ „...............^..„...... ...._ 7 

Boot  and  shoe  repair  shops  12 

Chain  Store  Act,  Chapter  16,848  of  1935,  effect  as  to  other 

licenses    .— .„ 24 

Charged  water ^..^..^^^.^.^ .„ . 17 

Comptroller  to  enforce  ........^,^., ...,,. , „ „,.„,.^...  13 

Contractors  public  buildings  , 3 

Contractor  public  works 14,  15 

Dental  Laboratory .„ 3 

Farm  Products,  sale  16 

Furniture  dealers '....... 11 

Machine  shop  ..........v._...;... .„.. ^ ,.; 12 

Manicurist    .„.,..i_^ ■,^^,....^ ............. ...>.....; .......  21 

Municipal  license  fees  on  holders  of  stalls  at  State  Farmers' 

Markets _ 514 

Optometrists .^^.......^^.^^.^..^.^.^.^ 5 

Peddlers,  cripples  or  invalids ...,..,„..„ 1,0 

Peddlers,  interstate  commerce  _ IS 

Pool  tables   „ ..^ „. = i_,^ .™.w.„. 17 

Publication  of  list  '. „„.„ 20 

Refusal  of  occupational  license  by  Tax  Collector  for  non- 
compliance of  Workmen's  Compensation  Act  532 

Shows    „ 16 

Slot  machines „ 8 

Stores,  portable  „ 3 

Surety  Company,  revocation  . 14 

Telephone  companies  „ - „ „ ..,.,5,     8 

Used  car  dealers  _ _ . 23 
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World  War  Veterans _.„_„„„.-  10 

Miscellaneous : 

Ad  valorem  taxes  on  intoxicating  liquors  ...       3OT 

Apportionment,  Road  and  Bridge  Funds  of  County  to  mu- 
nicipalities  - - 126 

Assessments  required  by  Constitution  and  Statutes  listed        123 
Authority  of  Clerk  Circuit  Court  to  accept  bonds  in  payment 

ol  taxes ., 149 

Auto  Transportation  tax,  pa3rinent  to  Count;  wbeo  town 

abolished ,» ,^,.^„.  121 

Beverage  licenses  under  Chapter  15,884  of  1933 ».>. 123 

Chapter  17,5S0.  Special  Acts  of  1S35.  order  from  Comp- 
troller not  required  -.. — .....  128 

Conner's  Highway  under  lease  to  State „ ^....^^^m^  &M 

Corporation  Charter  tax 709 

Criminal  liability  of  lessee  working  timber  for  turpentine 

where  turpentine  rights  severally  assessed  and  taxes  paid        12S 
Disposition  proceeds  from  foreclosure  of  tax  certificates  119 

Excise  on  margarine    „ . 118 

Fencing  lands  covered  by  State  tax  certificate „.„ 118 

Foreign  corporation  whose  permit  has  been  cancelled , 130 

Florida  Inland  Navigation  District 119 

Interest  and  sinking  funds;  payment  with  bonds  discussed      129 

Levy  on  after-acquired  personal  property  ,- 121 

Liability  for  municipal  taxes  on  school  lots  not  used  for 

school  purposes  ^ _. , ..._-.„  438 

Lien  unpaid  debt-service  tax  when  operating  tax  paid  118 

Sovereignty  lands 59d 

Stock  of  Federal  Savings  and  Loan  Association  118 

Tax  Assessor  changing  roll  in  hands  of  Tax  Collector  ..».« 138 

Motor  Vehicles: 

Auto  transportation  companies  43 

Auto  transportation  companies,  tsix  distribution  to  cities  .  44 

Licenses,  representatives  of  foreign  govemmente <& 

Slot  machines: 

Construction  of  statutes  as  to  hotels  . .. ^..-,_„.„„„_„.  MW 

Duplicate   licenses ..-....._._  Iflff 

Operators  operating  machines  contracted  to  purchase  „_.._„,  t08 
Tax  Certificated  Lands:     (See:  Taxation) 
Tax  Collector:     (See:  County  Officers)     (See:  State  Board  of 
Administration ) 

Re -advertisement  of  tax  delinquent  lands  upon  death  of 88 

Seizure  of  intangible  personal  property  tax  for  collection     .    ..  37.    38 
Tax  Deeds     (See:  Taxation) 

State  Treasurer  not  authorized  to  apply  for.  on  tax  certificates 

issued  in  his  name       ..„ , . „ 91 

Taxes  erroneously  assessed,  corrections  ...„„ .„„...,_.wi_ 243 

Tax  Redemption  Fees:    (See:  Taxation) 
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Tax  Redemptions:     <See:  Taxation) 

Teachers:     (See:  Schools i 

Telephone  Companies:      (See:   Taxation) 

Time  Warrants: 

Issued  by  Board  of  Public  Instruction ^^v,«^,^i^>^i->— .i„i 464 

Tire  and  Tube  Dealers    <See:  Taxation) 

Title  Certificates ;     ( See :  Motor  Vehicles) 

Traffic  Officers: 

County   finances,   budgets ~ _,,. 807 

Jurisdiction    - „ «.„,..., 807 

To  whom  fees  payable   . .._, , 274 

Tiansportation:     (See:  Schools) 

Transportation  of  Liquors:     (See:  Intoxicating  Liquors) 

Trout : 

Closed  season,  sale  when  frozen  _... '. , WS 

Trucks     (See;  Conservation  and  Fresh  Water  Fish  and  Game 
Departments ) 

Drivers,  hours  of  service  „.._, ...iavviii.»*i 797 

Weight  and  Speed  „„, ._, „_ 568 

Trust  Companies:     iSee:  Corporations) 

Tru.^t  Funds: 

Investment  by  bank 297 

Trustees  I.  1.  Fund:     (See:  State  Boards  and  Commissions) 

Authority  as  to  foreclosed  tax  certificated  lands  ,,. 557 

Disposition  proceeds  of  State  lands.  Special  assessments  or  tax 

levies ^ _„„  5S9 

Mortgage  on  lands  covered  by  tax  lien .  SSB 

No  cancellation  outstanding  State  taxes  on  lands  acquired  by         95 

Shell  leases 554 

Sovereignty  lands,  oil  leases : 558 

Ti-ustees,  Special  Tax  School  Districts:     (See:  Schools) 

Tuberculosis  Sanitariums: 

County  Commissioners  may  contract  for  beds  333 


Used  Cars: . 

Regulation  of  sale  „ ,. „., „ 312 

Used  Car  Dealers  :   <See:  Taxation) 

United  States: 

Application  of  racing  laws  to  property  of ....  488 

Common  carriers  of  mail,  for  Hire  license .. ., S6l 

Laws,  incorporation  in  State  statutes  by  reference 7S9 

Medical  officers  in  U.  S.  Army  and  Navy,  examinations 478 

United  States  Senators:     (See:  Elections) 

University  of  Florida:     (See:  Schools) 

Electrical  power  contract  ^8 

University  of  Florida  Students:     (See:  Elections) 
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